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'tîHUBCH   AND   STATE. 

S  I.   In  Spiritual  Matters. 

•      >'  * 

'^      ?r^'  ^c<^^^^^^^  ^^^  under  the  French  Crown, 
i  (^Continued  Jrom  Vol,  7.,  paffe  466.) 

Siscè  the  publication  of  the  first  part  of  this  article,  we  have 
examined  the  suppleiueutary  factum  of  Messrs.  Doutre  and  La- 
flamme,  in  the  Guibord  case.  According  to  the  learned  advo- 
cates, the  revocation  of  the  Intendant  Dupuy^s  ordinance  of 
1728,  proves  only  that  he  had  no  power  to  act  without  the  con- 
currence of  the  Govemor.  Well,  admitting  that  Governor  De 
Beauharnois  did  not  go  farther  than  that,  where  is  the  law  con- 
ferring upon  our  present  courts  the  combined  powers  of  the  Go- 
vernor and  the  Intendant  ? 

Again, it  is  quite  certain  that  the  Intendant  had  no  jurisdic- 
tion in  ecclesiastical  matters.  The  royal  commissions  uniformly 
say  that  he  is  to  be  judge  in  all  matters  civil  as  well  as  criminali 
and  even  to  be  judge,  solely  and  without  appeal,  in  civil  matters  : 
"  Juger  toutes  les  matières  tant  civiles  que  criminelles  et  même 
juger  seul  souverainement  en  .matières  civiles."  * 

Much  stress  is  laid  on  the  Edict  of  Installation  of  Mgr. 
de  Pontbriand  (1741),  cited  in  the  first  part  of  this  article,f 

•  3  Ed.  et  Ord.,  34,  39,  42,  46,  50,  56,  60,  62,  64,  66,  70,  75. 
t  Vol.  1,  p.  437. 
Vol.  II.  A  No.  1. 
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by  which  the  King  declares  that  he  confirms  the  Papal  bulls 
granted  to  that  bishop  "  vu  qu'il  ne  s'y  est  trouvé  aucune  chose 
contraire  aux  privilèges^  franchises  et  libertés  de  V Eglise  Galli- 
cane,'^ But  this  Edict  does  not  say  that  the  liberties  of  the 
Gallican  Church  ever  did  exist  in  Canada.  The  King,  as  pro- 
tector of  the  Church  in  France,  simply  declares  by  these  words 
that  he  had  no  intention  of  making  or  permitting  innovations  in 
the  status  of  that  Church.  Such  a  declaration  was  the  more 
necessary,  because  the  edict  was  promulgated  to  confirm  the 
appointment  of  a  bishop,  holding  not  from  the  Gallican  Church, 
but  immediately  and  directly  from*  the  See  of  Rome. 

It  is  further  contended  that  the  name  of  "  Catholic,  Apostolic 
and  Roman,"  given  to  the  Church  in  the  official  papers  of  the 
colony,  was  a  form  generally  adopted  to  distinguish  it  from  the 
reformed  churches.  But  what  reason  is  there  for  supposing  that 
any  confusion  could  have  been  caused  by  the  use  of  the  term 
Gallican  or  Catholic  Church  ?  "Was  it  not  thus  that  the  Church 
in  France  was  universally  and  invariably  designated  ;  although 
the  danger  of  confounding  it  with  other  religious  bodies  was 
much  greater  in  the  Mother  Country  than  in  Canada,  where  the 
number  of  the  reformed  was  extremely  small  ?  No,  the  reason 
for  so  designating  the  Catholic  Church  in  the  colonial  ordinances 
and  statutes  and  in  the  articles  of  the  capitulations  and  in  the 
Treaty  of  Paris  was  a  very  different  one  ;  it  was  because  she 
depended  immediately  on  the  Holy  See.  The  Church  of  France 
was  indeed  a  Catholic  Church,*  but  her  civil  status  was  very 
different  from  the  status  of  the  same  church  in  the  other  Euro- 
pean countries,  and  especially  in  England  and  Scotland.  In 
France  the  civil  courts  took  cognizance  of  appeals  in  ecclesiastical 
matters  and  even  in  matters  purely  spiritual,  while  in  England 
and  in]  Scotland,  before  the  Reformation,  those  appeals  were  car- 
ried directly  to  Rome,  as  they  are  to-day  in  Canada. 

The  court  of  the  officiality,  at  first  ignored  by  the  Superior 
Council,  is  confidently  asserted  to  have  been  at  a  later  period 
recognized  by  that  supreme  tribunal.  Whether  there  was  or 
was  not  an  officiality  in  the  French  colony  is  of  no  consequence, 
there  being  none  in  Canada  to-day;  for  it  is  well-known  that 
the  appel  comme  d'abus  existed  in  France,  because  the  eccle- 


•  In  most  of  the  dioceses  of  France,  ihe' Rituel  de  PariSy  not  the 
Rituel  Romairif  was  followed. 
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siastical  jurisdiction  had  been  created  and  exercised  by  the  State. 
No  authority  can  be  quoted  to  show  that  the  civil  courts  of 
France  possessed  or  claimed  original  jurisdiction  in  ecclesiastical 
matters,  although  that  jurisdiction  is  the  one  claimed  for  our 
courts  in  the  name  of  the  French  King. 

What  results  from  the  various  decisions  cited  by  Messrs.  Dou- 
tre  and  Laflamme  ?  Do  they  prove  that  the  Superior  Council  of 
Quebec  attempted  to  review  the  spiritual  judgments  of  the 
Bishop  or  of  his  official — ^for,  as  we  have  shown  in  the  first 
part  of  this  article,  an  officiality,  invested  with  private  and  volun- 
tary jurisdiction,  did  exist  in  Canada,  but  destitute  of  the  coer- 
cive and  civil  powers  which  it  had  in  France  f  In  the  cause  of 
the  Grand  Chantre  de  MerlaCj  letters  of  relief,  lettres  de  relief/^ 
and  not  a  writ  of  appeal,  or  intimation  en  appel,  were  granted 
from  a  decision  of  the  bishop  by  which  he  disposed  of  the  in- 
stallation  of  the  canons,  and  which  consequently  aflfected  their 
temporal  income  or  benefices.  In  the  case  of  Saint  Fort,  f  the 
matter  in  dispute  was  a  question  of  marriage,  and  the  appeal 
was  allowed  onli/  on  the  clause  forbidding  the  said  St,  Fort 
to  contract  marriage.  The  arret  of  the  10th  September,  1714, 
rendered  in  the  cause  of  the  official  Calvarin  and  Le  Bou- 
langer, proves  nothing  more  than  that  in  a  suit  against  a  Recol- 
let  father,  the  nature  of  which  is  not  stated,  the  Superior  Coun- 
cil sent  the  parties  back  to  the  officiality.  Like  the  other  judg- 
ments in  the  two  cases  before  cited,  it  is  merely  interlocutory 
and  appears  to  be  of  the  same  nature  as  the  judgments  of  our 
present  courts  in  the  cases  of  Lussier  v.  Archamhault,  and  Vail- 
lancourt  v.  Lafontaine;  for  it  reserves  the  costs,  thus  giving 
it  to  be  understood  that  the  case  would  again  come  before  the 
Council.J  In  the  case  of  the  widow  Peuvret,§  the  dispute 
originated  in  the  violation  of  a  temporal  right  created  by  a 
general  regulation  or  règlement  of  the  Council  itself  concerning 
the  position  of  widows'  seats  in  the  church.  The  judgment  cf 
the  12th  June,  1741,  is  of  the  same  nature  ;  it  forbids  the  curés 
to  solemnize  the  marriage  of  minors  without  their  parents'  con- 

•  Ed.  &  Ord.,  Vol.  2,  p.  129-130.  The  lettres  de  relief  were  a 
remission  or  grace  supposed  to  be  granted  by  the  King  in  person. 
(Guyot,  vis  Relief  précis  and  Grand  Bailli). 

t  Ed.  &  Ord.,  Vol.  2,  p.  160. 

t  Ed.  à  Ord.,  Vol.  2,  p.  163.  I  Ibid,  193. 
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sent.  (Ibîd,204.)  The  proof  sought  to  be  drawn  from  the  >rrêts 
rendered  in  the  matter  of  the  Canon  Tormancourt  and  th>  Curé 
Bêcher  is  no  more  satisfactory.  In  that  case  the  matter  in  dispute 
had  reference  to  the  division  of  a  parish  by  the  Bishop.  Letters 
of  relief  were  granted  on  the  30th  June,  1750  ;  but  on  the  16th 
October  following,  the  appeal  was  dismissed  on  the  merits,  and 
the  canons  condemned  to  a  fine  of  75  livres  and  costs,  the  Council 
holding  that  there  was  no  alms,  (Ibid,  228 — 232.) 

The  judgments  recorded  on  pages  58,  63,  154-157  of  Vol.  2 
of  the  Edicts  and  Ordinances,  also  all  relate  to  the  temporalities 
of  the  Church.  Far  from  proving  the  arguments  of  the  learned 
advocate!^,  they  render  it  certain  that  no  appeal  comme  d'abus  lay 
from  the  acts  of  the  ecclesiastical  authorities  except  in  civil  mat- 
ters. Thus  the  ordinance  of  the  Council  on  page  58  relates  to 
abuses  committed  by  the  churchwardens  and  the  curé  in  the 
management  of  the  Church  property.  The  decision  on  page  63 
commands  M.  de  Bemières  or  Messire  Dudouyt  to  file  imme- 
diately in  the  office  of  the  Council  the  titles  of  their  alleged  eccle- 
siastical jurisdiction.  The  règlement  on  page  154  has  reference 
to  the  honors  due  to  the  seigneurs  in  the  churches,  and  declares 
among  other  things  that  '^  le  seigneur  aura  droit  de  sépulture 
dans  le  choeur,  hors  du  sanctuaire,  pour  lui  et  sa  famille,  lors, 
qu'il  aura  donné  la  terre  sur  laquelle  Téglise  aura  été  bâtie-" 

Upon  the  representation  of  the  Vicars-Grcneral  that  this  regu- 
lation was  founded  neither  in  right  nor  in  possession,  and  would 
be  contested  by  the  Bishop^  the  Council  decided  that  the  seigneur 
and  his  family  could  be  buried  in  that  part  of  the  Church  wherein 
his  pew  was  placed. 

Such  are  the  precedents,*  drawn  Trom  the  records  of  a  Court 
possessing  legislative  power  over  a  colony  having  a  national 
church,  which  have  been  invoked  to  prove  the  existence  of  the 
appel  comme  d'abus  in  ecclesiastical  matters.  All  these  deci- 
sions relate  to  the  temporalities  of  the  Church.  There  is 
nothing  to  show  that  in  the  greatest  number  of  instances  the 
judgment  was  a  final  one  ;  and  it  seems  to  us  not  more  logi- 
cal to  deduce  from  them  the  conclusion  that  the  appel  comme 
d'abus  existed  in  New  France  as  in  the  Mother  Country,  than 
to  infer  the  ecclesiastical  jurisdiction  of  our  Superior  Court  from 
the  fact  of  its  issuing  a  writ  of  m^ndamu^  in  order  to  hear  the 


•  They  are  also  reproduced  by  Mr.  Gonzalve  Doutre  in  a  cominuni- 
cation  published  farther  on. 
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civil  part  of  a  mixed  cause.  Finally,  the  reader  may  form  an 
idea  of  the  legal  weight  of  some  of  these  decisions  when  he  is 
informed  that  there  were  no  lawyers  in  the  colony,  it  being 
thonght  to  its  advantage  to  exclude  them  ;  and  that  even  the 
greater  part  of  the  judges,  afi  the  Eling  says  in  his  instructions 
to  the  Intendant  Duchesneau,  were  possessed  of  very  little  ex- 
perience* It  is  therefore  not  surprising  to  find  that  some  of 
these  decisions  are  based  upon  statutes  of  the  Mother  Country 
which  were  never  in  force  in  the  colony  ;  as  for  instance  that  of 
1 714  rendered  in  the  case  of  the  Hecollet  Father  in  pursuance 
of  the  ordinance  of  1695,  although  it  is  universally  admitted 
that  this  ordinance  had  never  been  registered  by  the  Superior 
Council,  and  consequently  has  never  formed  part  of  the  laws  of 
Canada. 

It  is  further  argued  that  General  de  Tracy  was  commis- 
sioned to  "commander  tant  aux  peuples  qu'à  tous  nos  autres 
sujets^  ecclésiastiques,  nobles  et  gens  de  guerre  et  autres  de  quel- 
que qualité  et  condition  qu'ils  soient."  Who  has  ever  pretended 
that  the  ecclesiastics  were  not  subjects  of  the  French  King,  as 
they  are  to-day  of  Her  Britannic  Majesty  ? 

Messrs.  Doutro  and  Laflamme  likewise  bring  forward  the  in- 
structions given  by  the  King  to  M.  de  Tracy,  dated  15th  Novem- 
ber, 1664  :  "  de  tâcher  de  n'avoir  pas  de  querelle  avec  les  RR. 
PP.  Jésuites,  ce  qui  a  été  la  cause  pour  laquelle  le  gouverne- 
ment  a  été  retiré  à  M.  d' Avangour  et  à  M.  de  Mézy  ;  mais  en 
les  ménageant,  qu'il  prenne  garde  de  les  laisser  rien  entreprendre 
sur  l'autorité  qui  lui  a  été  commise  ainsi  que  contre  les  intérêts 
de  sa  Majesté."  It  must  be  confessed  that  a  very  clear  mental 
vision  is  required  to  find  in  this  counsel  any  trace  of  the  intro- 
duction into  Canada  of  the  liberties  of  the  Gullican  Church. 

The  instructions  given  to  M.  Talon  on  the  23rd  March,  1665, 
and  to  Count  de  Frontenac  on  the  7th  April,  1672,  do  not  afford 
any  stronger  proofs.  M.  Talon  is  informed  "  que  ceux  qui  ont  fait 
des  relations  les  plus  fidèles  et  les  plus  désintéressées  du  pays  ont 
toujours  dit  que  les  Jésuites  (dont  la  piété  et  le  zélé  out  beau- 
coup contribué  à  y  attirer  les  peuples  qui  y  sont  à  present)  y  ont 
pris  une  autorité  qui  passe  au-delà  des  bornes  de  leur  véritable 
profession,  qui  ne  doit  regarder  que  les  consciences.  Pour  s'y 
maintenir  ils  ont  été  bien  aises  de  nommer  le  Sieur  Evêque  de  Pé- 

♦  1  Ed.  et  Ord.  107, 
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tree  (Mgr  Laval)  pour  y  faire  les  fonctîons  épiscopales,  comme  ils 
l'ont  daus  leur  entière  dépendance,  et  même  jusqu'ici  où  ils  ont 
nommé  les  Gouverneurs  pour  le  Roi  en  ce  pays-là,  où  ils  se  sont 
servi  de  tous  moyens  possibles  pour  faire  révoquer  ceux  qui  avai- 
ent été  choisis  pour  cet  emploi,  sans  leur  participation  ;  en  sorte 
que  comme  il  est  absolument  nécessaire  de  tenir  en  une  juste  ba- 
lance l'autorité  temporelle  qui  réside  en  la  personne  du  Roi,  et  la 
spirituelle  qui  réside  en  la  personne  du  dit  Evêque  et  des  Jésuites, 
de  manière  toutefois  que  celle-ci  soit  inférieure  à  Vautre,  la  premi- 
ère chose  que  le  dit  Sieur  Talon  devra  bien  observer  et  dont  il  est 
bon  qu'il  ait  en  partant  d'ici  des  notions  presque  entières,  est  de 
connaître  parfaitement  l'état  auquel  sont  maintenant  ces  deux  au- 
torités dans  le  pays  et  celui  auquel  elles  doivent  être  naturelle- 
ment." 

It  Is  true  that  this  document  mentions  the  spiritual  as  being 
inferior  to  the  temporal  jurisdiction.  But  it  cannot  be  denied 
that  in  mixed  matters  the  civil  authorities  alone  were  competent  to 
draw  the  line  of  division  between  the  civil  and  the  spiritual  ;  and 
it  is  in  this  sense  only  that  the  spiritual  authority  in  Canada  was 
subordinate  to  the  civil,  just  as  it  is  to-day  under  the  British 
Crown.  And  what  is  the  meaning  of  the  recommendation  made 
to  Talon  "  de  connaître  parfaitement  Vétat  des  deux  autorités 
dans  le  pays  et  celui  auquel  elles  doivent  être  naturellement  ?" 
Does  it  not  demonstrate  in  the  most  convincing  manner  that  the 
civil  status  of  the  Catholic  Church  in  France  had  not  been  trans- 
planted into,  and  was  not  yet  settled  in  Canada  ? 

The  instructions  given  to  M.  de  Frontenac  command  "  que  le 
dit  Sieur  de  Frontenac  aît  beaucoup  de  considération  pour  eux 
(les  Jésuites),  mais  en  cas  qu'ils  voulussent  porter  V autorité 
ecclésiastique  plus  loin  qu^elle  ne  doit  s^ étendre,  il  est  nécessaire 
qu'il  leur  fasse  connaître  avec  douceur  la  conduite  qu'ils  doivent 
tenir,  et  en  cas  qu'ils  ne  se  corrigent  pas,  il  s'opposera  à  leurs  des- 
seins adroitement,  sans  qu'il  paraisse  ni  rupture  ni  partialité,  et 
donnera  avis  de  tout  à  Sa  Majesté,  afin  qu'elle  y  puisse  apporter 
le  remède  convenable." 

The  instructions  given  to  M.  Talon,  as  above  cited,  show  that 
the  ecclesiastical  authority  extended  to  spiritual  matters.  And 
even  in  the  event  of  encroachment  upon  the  temporal  authority» 
the  instructions  to  M.  de  Frontenac  are  not  that  recourse  should 
be  had  by  appel  comme  d'abus.  On  the  contrary,  he  is  directed 
to  oppose  their  designs,  adroitement  et  sans  rupture ^  and  to  make 
a  report  of  the  whole  to  His  Majesty. 
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'^  Mais,"  say  the  learned  Counsels  in  conclusion,  "  l'ordonnance 
de  1667,  qui  a  toujours  eu  tant  d'autorité  en  Canada,  où  elle 
a  été  exécutée  avant  même  d'avoir  été  enrigistrée  (en  1678)  au 
Conseil  Supérieur  (voir  arrêt  du  Conseil  Supérieur  du  10  Sept. 
1674,  in  re  Abbé  de  Fénélon,  registre  A,  folio  194),  consacre  le 
titre  XV  aux  procédures  sur  le  posscssoîre  des  bénéfices  et  sur 
les  régales.  L'art.  4  de  ce  titre  dit:  'Les  complaintes  pour 
bénéfice,  seront  poursuivies  pardevant  nos  juges,  auxquels  la 
connaissance  en  appartient,  privativement  au  juge  d^eglise,  etc.* 
L'art.  8.  du  même  titre  dit  :  '  Il  ne  sera  ajouté  foi  aux  signa- 
tures et  expéditions  de  la  Cour  de  Rome,  si  elles  ne  sont  vérifiées, 
etc.'" 

The  reason  why  complaints  on  account  of  the  benefices  of  the 
Church  were  declared  to  be  within  the  jurisdiction  of  the  Civil 
Courts,  is  a  very  simple  one  :  these  matters,  being  temporal,  were 
necessarily  within  the  range  of  the  Civil  Courts.  As  to  article 
8,  do  the  learned  Counsels  wish  it  to  be  understood  that  the  bulls 
and  decrees  of  the  Holy  See  were  to  be  verified  and  previously 
approved  by  the  Superior  Council  ?  Such  must  be  their  inten- 
tion, since  they  endeavour  to  prove  the  Council's  jurisdiction  in 
matters  ecclesiastical.  Well,  article  8,  when  quoted  more  fully 
and  as  it  stands  in  the  Edicts  and  Ordinances,  (vol.  l,*p.  141), 
reads  as  follows  :  "  II  ne  sera  ajouté  aucune  foi  aux  signatures  et 
expéditions  de  Rome,  si  elles  ne  sont  vérifiés,  et  sera  la  veri- 
fication FAITE  PAR  UN  SIMPLE  CERTIFICAT  DE  DEUX  BAN- 
QUIERS ET  EXPÉDITIONNAIRES,  ÉCRIT  SUR  L'ORIGINAL  DES 
SIGNATURES  ET   EXPÉDITIONS  SANS  AUTRE   FORMALITÉ." 

In  France,  ail  benefices  were,  by  law,  granted  by  the  King. 
In  Canada  they  were  also  granted  by  him,  not  by  virtue  of  the 
law  of  the  realm,  but  in  his  quality  of  founder  and  patron  of 
the  Diocesan  Chapter  of  Quebec,  *•'  conformément,"  says  an  Edict 
of  1713,  "à la  bulle  du  mois  d'Octobre,  1674,  qui  attribue  la 
nomination  des  bénéfices  du  dit  chapitre  à  ceux  qui  les  fonde- 
ront." * 

Messrs.  Doutre  and  Lareau  in  the  October  number  of  their 
Histoire  Générale  du  Droit  Canadien^'f  (pp.  217-312)  speaking 

•  1  Ed.  et  Ord.  339. 

t  By  an  entirely  involuntary  omission,  the  name  of  Mr.  Edmond 
Lareau  was  not  mentioned  in  our  reference  to  this  publication  in 
the  first  part  of  this  article,  precisely  as  a  lawyer,  in  pleading,  cites 
Chitty  on  Carriers^  without  alluding  to  his  colleague,  Temple.    We 
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of  certain  general  regulations  between  the  Bishop  of  Quebec  and 
his  Chapter,  confirmed  by  His  Most  Christian  Majesty  on  the 
11th  February,  1692,  "  du  consentement  du  sieur  Evêque  do 
Québec  et  du  sieur  Abbé  de  Brisacier,  supérieur  du  Séminaire 
des  Missions  Étrangères,  faisant  tant  pour  le  dit  Séminaire  que 
pour  le  dit  Chapitre  <9  Québec,  au  sujet  de  plusieurs  contesta- 
tions, etc.,"  make  the  following  remark  :  "  Sur  les  articles  à  être 
réglés  entre  l'Evêque  et  le  Chapitre  de  Québec,  il  y  a  peu  de 
choses  à  remarquer,  si  ce  n'est  que  F  on  oblige  VEvêyue  de  se  con-- 
former  aux  usages  des  Eglises  de  France.**  Do  the  learned 
legists  d\Bsire  it  to  be  understood  by  this,  that  the  Canadiab 
Church  was  held  to  conform  to  the  privileges  and  liberties  of  the 
Gallican  Church  ?  We  suppose  so,  for  those  privileges  and  liber- 
ties formed  part  of  the  usages  of  the  French  Church.  Now,  the 
regulation  here  alluded  to,  cited  at  length  from  the  Edicts  and 
Ordinances,  p.  267,  and  not  merely  as  analysed  in  the  Histoire 
Générale,  is  in  these  terms:  "Le  grand  vicaire,  1' official  et  le 
promoteur  de  Monsieur  l'Evêque  se  conformerontpowr  les  places  et 
les  ra/ngs  dans  V Eglise  Cathédrale  et  partout  ailleurs  aux  usages 
de  l'Eglise  de  France."  The  regulation,  then,  far  from  proving 
that  the  whole  ecclesiastical  law  of  France  passed  into  the  Colony, 
shows  the  contrary,  inasmuch  as  the  intervention  of  the  King  was 
necessary  in  order  to  introduce  into  the  Province  the  usages  of 
the  French  Church  respecting  the  place  and  precedence  of  certain 
dignitaries  in  the  Church. 

Finally,  the  authors  of  the  Histoire  Générale  du  Droit  Cana- 
dien have  in  their  last  number  completely  proved  the  fact  that 
there  was  no  ojfficialité  contentieuse  in  Canada.  On  page  249  the 
learned  gentlemen  say  that  the  officiality  connaît  du  mariage 
quant  à  sa  validité  ou  invalidités  At  page  242  they  say  :  "  Le 
26  Janvier,  1711,  dans  une  procédure  pour /aiVe  casser  le  mariage 
fait  en  contravention  des  dispositions  du  Concile  de  Trente,  Mon- 
toléon,  le  marié,  refusa  de  répondre,  prétextant  que  le  Conseil 
Supérieur  n'avait  aucune  juridiction  et  demandant  à  être  ren- 
voyé à  l'officialité  de  cette  ville.  Le  Conseil  Supérieur  rejètb 

LE  DÉCLINATOIRE." 

beg  to  assure  Mr.  Lareau  that  we  had  no  intention  of  ignoring  his 
due  share  of  merit  in  the  compositioa  of  that  work.  The  name  ot 
Mr.  Lareau  is  not,  however,  of  sufficient  weight  to  take  away  the 
presumption  that  his  colleague,  as  President  of  the  Institut  Canadien^ 
is  naturally  biassed  in  favour  of  the  doctrines  of  that  institution. 
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With  regard  to  the  revocation  of  the  decisions  of  the  Superior 
Council,  rendered  under  the  presidency  of  the  Intendant  Dupuy, 
against  the  Chapter  of  Quebec,  Messrs.  Doutre  and  Lareau  ob- 
serve :  ''  Le  Roi  se  contente  de  faire  ^âce  des  amendes,  tout  en 
respectant  l'autorité  des  arrêts  du  Consttl  et  de  l'Intendant." 
And  jet  on  reference  to  the  letter  of  the  llinister  of  State,  the 
reader  will  see  that  ''  l'intention  de  Sa  Majesté  est  qu'il  y  ait  à 
donner  main  levée  des  saisies  et  amemdes^^  How  can  it  be  pre- 
tended that  the  decisions  of  the  Superior  Council  were  respected 
by  the  Sang  at  the  very  time  they  were  thus  declared  non  exécu- 
ioires  and  nullified  by  his  order. 

The  following  letter  of  Governor  de  Beauharnois  and  the  In- 
tendant Hocquart'to  the  French  Court  is  conclusive  : — ^'Nous 
avons  examiné  la  procédure  et  les  dépositions  qui  concernent  ces 
deux  frères,  par  les  quelles  il  demeure  comme  constant  que  le 
Frère  Césarée  a  contribué  plus  que  tout  autre  à  l'évasion  de  ces 
priisonniers.  Le  crime  tout  grave  qu'il  est  par  les  conséquences,  est 
devenu  par  les  circonstances  qui  l'accompagnent  une  affaire  très- 
difficile  à  juger  en  ce  pays-ci.  Les  coupables  sont  religieux,  et 
comme  tels  il  aurait  fallu  instruire  leur  procès  conformément  à 
l'article  38  de  l'Edit  de  1695  sur  la  juridiction  ecclésiastique, 
quoique  cet  Edit  et  les  Déclarations  de  1678  et  de  1684,  rappe- 
lées dans  le  dit  article  38,  ne  soient  pas  enregistrés  au  Conseil 
Supérieur,  ni  même  trop  connus  ici  ;  cependant  comme  nous  som- 
mes instruits  que  l'intention  de  sa  Majesté  est  de  maintenir  les 
Ecclésiastiques  dans  leurs  privilèges,  M.  Hocquart  aurait  été 
attentif  à  suivre  les  dispositions  de  ces  Edits,  s'il  y  avait  en 
Canada  une  Offîcialité,  comme  dans  les  autres  diocèses  de  France, 
pourvue  de  Juges  éclairés.  D'ailleurs  le  concours  des  deux  juri- 
dictions n'aurait  fait  que  multiplier  les  incidents,  alonger  une 
procédure,  faire  dépérir  les  preuves  et  peut-être  favoriser  l'impu- 
nité. C'est  ainsi  que  nous  en  avons  délibéré,  mais  dans  une 
affaire  aussi  délicate,  nous  avons  pris  le  parti  de  vous  en  rendre 
compte  et  de  suspendre  la  procédure  commencée  contre  ces 
Frères." 

Thus,  in  1731,  the  edict  of  1695  respecting  the  privileges  of 
ecclesiastics  had  not  been  registered  in  the  Superior  Council,  and 
had  scarcely  been  heard  of  in  the  colony.  His  Majesty  did  not 
establish  it,  he  had  merely  the  intention  of  doing  so  ;  ecclesiastics 

•  See  Vol.  1,  p.  449. 
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would,  liowever,  have  been  tried  under  that  edict,  if  there  had 
been  an  ofl&ciality  in  Canada,  and  besides  an  officiality  composed 
of  enlightened  judges  as  in  France;  finally,  the  concurrence  of 
the  two  jurisdictions  would  only  have  led  to  the  multiplication  of 
the  proceedings  ;  and  dBtill,  in  spite  of  evidence  so  clear  and  so 
precise,  it  is  contended  that  there  really  existed  an  officiality  in 
Canada.  So  true  is  it  that  the  officiality  of  the  Bishop  of  Que 
bee  was  not  recognized  civilly  or  otherwise  than  within  the  pale 
of  purely  spiritual  matters,  that  Messrs.  Doutre  and  Lareau,  in 
conclusion,  are  unable  to  regard  it  as  an  established  institution. 
— "L'Eveque"  they  say  (page  307),  "  chef  du  Clergé  Canadien, 
avait  établi  une  Officialité,  qui  avait  pour  but  principal  de  déta- 
cher les  prêtres  de  la  juridiction  séculière.  Le  Gouverneur,  sou- 
cieux de  conserver  intacte  la  puissance  civile,  ne  voulait  pas 
reconnaître  cette  Officialité,  qui  menaçait  de  servir  de  refuge  aux 
délinquants  religieux  ;  de  là  la  grande  lutte,  celle  qui  domine 
presque  toutes  les  difficultés  de  la  colonie,  et  que  les  historiens 
sont  obligés  de  suivre  dans  d'infinis  détails.  Les  Registres  du 
Conseil  Supérieur  constatent,  presqu'à  chaque  page,  le  refus  d'un 
Ecclésiastique  de  comparaître  devant  ce  tribunal  suprême,  se 
réfugiant  dans  cette  officialité  mystérieuse,  que  celui  qui  se  pré- 
tendait le  promoteur  et  Vofficialy  était  incapable  de  définir  et 
d^ affirmer  d'une  manière  certaine.  Dans  cette  lutte  entre  le 
temporel,  représenté  par  le  Gouverneur,  et  le  spirituel,  représenté 
par  l'Evêque,  l'Intendant  au  lieu  de  rester  neutre  prenait  active- 
ment le  parti  soit  de  l'un  ou  de  l'autre.  Parmi  les  plus  acharnés, 
l'Intendant  Duchesneau  et  l'Intendant  Dupuy  se  distinguent,  le 
premier,  en  faveur  du  clergé,  et  le  second,  en  faveur  de  l'autorité 
civile." 

§  2.  Ecclesiastical  law  under  the  British  Crown. — On  the 
10th  of  February,  1763,  the  colony  of  La  Nouvelle  France,  tem- 
porarily occupied  for  some  years  previous  by  the  English  troops, 
was  formally  ceded  to  Great  Britain  by  the  Treaty  of  Paris.  At 
that  time  England  possessed  and  still  possesses  an  established 
national  church,  provided  with  ecclesiastical  tribunals  from 
whose  decisions  an  appeal  lay  to  the  Sovereign.  It  is  alleged 
that  the  cession  had  the  effect  of  introducing  into  Canada  this 
spiritual  supremacy  as  being  a  portion  of  the  royal  prerogative. 
**  By  the  English  public  law,"  remarked  Mr.  Laflamme  Q.C., 
of  Counsel  for  the  prosecution   in  the  Guibord  case,*  "  the 

*  Plaidoyers  et  Jugements  in  re  Guibord  (1870,  Louis  Perreault  & 
Co.,)  p.  13. 
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Sovereign  power  is  the  supreme  arbiter  in  things  spiritual  and 
temporal."  Relying  on  Blackstone  and  the  statutes  of  Henry 
VIII  and  Elizabeth,  by  which  all  the  powers  of  the  Holy  See 
were  united  to  the  Imperial  Crown  of  the  Realm,  the  learned 
advocate  concludes  :  "  Such  is  the  law  which  governs  us  and 
which  defines  the  limits  of  the  royal  jurisdiction  and  consequent- 
ly of  the  Courts." 

In  England,  the  appeal  for  usurpation  or  abuse  does  not  and 
never  did  lie  from  the  ecclesiastical  courts  to  the  civil  courts, 
but  an  appeal  is  allowed  to  the  clerical  authorities,  to  the  Bishop, 
Metropolitan  and  other  high  tribunals,  and  finally  to  the  Queen 
in  her   Privy  Council    (formerly  in    Chancery),    according    to 
Blackstone    '^  as  supreme  head  of  the  English  Church  in  the 
place  of  the  Bishop  of  Rome  who  formerly  exercised  this  jurisdic- 
tion."* Many  imperial  statutes  have  enunciated  formal  declara- 
tions to  the  same  efiiect,  among  others  section  3  of  the  37  Hen. 
VIII,  eh.   18:  "But  forasmuch  as  Your  Majesty  is  the  only 
and  undoubted  supreme  head  of  the  church  of  England  and  also 
of  Ireland,  to  whom  by  Holy  Scripture  all  authority  and  power 
is  wholly  given  to  hear  and  determine  all  manner  of  causes  eccle- 
siastical."    The  appel  comme  d^ahus  from  ecclesiastical  strictures 
in  all  the  other  churches,  and  particularly  from  the  protestant 
dissenting  churches  was  impossible  ;  this  would  ^have  been  tant- 
amount to  their  recognition,  and  it  is  well  known  that  for  a  long 
period  the  dissenting  churches  as  well  as  the  Catholic  church 
were  strictly  repressed,  as  dangerous  to  public  order  and  the  peace 
of  society.     Not  until  1829  did  the  British  Government,  by  the 
great  Emancipation  Act,  admit  that  a  Roman  Catholic  could  be 
a  good  and  loyal  subject  of  Her  Majesty. 

Furthermore,  the  existence  of  this  English  national  church 
must  necessarily  have  the  effect  of  doing  away  with  the  appel 
comme  d'abus  established  by  the  laws  of  France,  supposing  that 
it  had  been  introduced  into  the  colony.  The  Crown  could  not 
maintain  the  canons  and  doctrines  of  the  Catholic  Church  and 
constitute  itself  judge  in  her  spiritual  matters,  without  deviating 
from  the  constitutional  law  which  created  the   English  State 

*  Book  III,  p.  65,  see  also,  p.  67,  Book  I,  p.  278  j  26  Henry  VIII, 
c.  1  ;  1  Eliz.  c.  1. 

Since  the  1st  January  1871,  the  Church  of  Ireland  is  disunited  from 
the  Church  of  England  under  a  statute  passed  in  1869,  32-33  Vict. 
C.42. 
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Ohurch,  and  without,  so  to  speak,  estahlishing  the  Catholic  as  the 
national  church  of  Canada  and  of  the  British  Sovereign. 

This  right  of  appel  comme  d^abus  has  never  passed  to  the 
civil  courts  of  the  colony  under  British  rule,  for  the  reason  that 
it  is  contrary  to  the  belief  of  the  Protestant  population  and  in- 
compatible with  the  constitution  of  the  English  Church.     In  2 
P.  Wms  75,  there  is  a  statement  by  the  Master  of  the  Rolls  to 
the  effect  that  the  Privy  Council  decided,  upon  an  appeal  from  the 
plantations,  that  *^  the  laws  and  customs  of  the  conquered  country 
shall  hold  place,  unless  where  these  are  contrary  to  our  religion. ^^ 
Burge  (Colonial  Law,  p.  15,  31,)  says  likewise  :  "  Until  such  laws 
be  given  by  such  conquering  prince,  the  laws  and  customs  of  the 
conquered  shall  hold  place,  unless  they  are  contrary  to  our  religion  J*  ^ 
It  is  evident  that  if  our  courts  exercised  jurisdiction  by  wa}  of  appel 
comme  (Tabus,  this  jurisdiction  would  be  general  and  would  ex- 
tend to  all  churches  in  the  colony  ;  and  this  would  be  directly 
opposed  to  the  doctrine  of  the  Anglican  Church  which  rejects  the 
intervention  of  the  civil  tribunals  in  matters  spiritual.    In  the 
Bishop  of  London's  preface  to  the  Ecclesiastical  Judgments  of 
the  Privy  Council  by  Messrs.  Brodrick  and  Fremantle,  a  work 
far  from  favorable  to  the  ecclesiastical  jurisdiction  (p.  xi)  will 
be  found  the  following  language  :  "By  the  union  of  Church  and 
State,  the  Courts  of  the  Church  had  been  constituted  Courts  of 
the  Bealm,  and  their  decisions  were  recognized  as  carrying  with 
them  certain  civil  as  well  as  spiritual  consequences  ;  and  the  State 
in  return  for  this  privilege,  claimed  the  right  on  the  part  of  the 
Civil  Ruler  to  hear  appeals  from  the  Spiritual  Courts  y 

Finally  the  appel  comme  d'abus  formed  an  integral  element  of 
the  political  institutions  of  France,  institutions  which  have  been 
all  swept  away  by  the  mere  fact  of  the  cession.  "  Political  laws 
and  systems,"  says  Wheaton,*  "  imply  a  reciprocal  relation 
between  the  citizens  and  the  body  politic.  By  the  complete 
conquest  the  former  body  politic  had  ceased  to  exist.  Conse- 
quently, the  former  political  system  disappears  and  a  new  one 
takes  its  place,  and  the  new  political  system  is  established  and 
regulated  by  its  own  force  and  on  its  own  principles  " 

As  the  great  American  writer  on  international  law  shows,  the 
new  institutions  of  a  conquered  colony  are  neither  those  which 
formerly  existed,  nor  those  of  its  new  masters;  but  those  estab- 


•  347,  n.  2,  (ed  1866.) 
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lished  by  the  colony  herself  under  the  authority  of  her  new 
Sovereign  and  with  his  express  or  tacit  sanction.  Such  is  also 
the  doctrine  of  the  English  public  law.  It  is  now  a  well  estab- 
lished principle,  although  for  a  Ic  time  contested  and  denied, 
that  the  royal  supremacy  in  spiritual  matters  and  the  establish- 
ment of  the  national  church  do  not  extend  to  the  colonies  ;  that 
on  the  contrary  all  colonial  churches  are  on  the  same  footing  and 
all  intirely  independent  of  the  civil  courts  in  spiritual  matters, 
nnless  the  contrary  be  specially  enacted  or  declared  by  the  colonial 
legislature. 

In  the  case  of  the  Reverend  Mr,  Long  v.  The  Lord  Bishop  of 
Capetown^  the  Privy  Council  held  that  "  the  Church  of  Eng- 
land in  places  where  there  is  no  church  established  by  law  is  in 
the  same  situation  with  any  other  religious  body,  in  no  better  but 
in  no  worse  position." 

In  the  case  of  Dr,  Cohnso,  Lord  Bishop  of  Natal,f  decided 
by  the  Privy  Council  on  the  20th  March,  1865,  the  Lord  Chan- 
cellor speaking  for  the  Judicial  Committee,  said  :  "  The  United 
Church  of  England  and  Ireland  is  not  a  part  of  the  Constitution 
in  any  colonial  settlement,  nor  can  its  authority,  nor  those  who 
bear  office  in  it,  claim  to  be  recognized  by  the  law  of  the  colony, 
otherwise  than  as  members  of  a  voluntary  association."  Farther 
on,  he  adds  :  ^'It  cannot  be  said  that  any  ecclesiastical  tribunal 
or  jurisdiction  is  required  in  any  colony  or  settlement  where  there 
is  no  established  Church,  and  in  the  case  of  a  settled  colony  the 
Ecclesiastical  Law  of  England  cannot,  for  the  same  reason,  be 
treated  as  part  of  the  law  which  the  settlers  carried  with  them 
from  the  Mother  Country." 

In  the  case  of  The  Lord  Bishop  of  Natal  v.  Gladstone^X  Sir 
John  Romilly,  Master  of  the  Rolls,  summed  up  as  follows  :  "  The 
members  of  the  Church  of  South  Africa  may  create  an  ecclesias- 
tical tribunal  to  try  ecclesiastical  matters  between  themselves, 
and  may  agree  that  the  decisions  of  such  a  tribunal  shall  be 
final,  whatever  may  be  their  nature  or  efifect.  Upon  this  being 
proved  the  civil  tribunal  would  enforce  such  decisions  against  all 
the  persons  who  had  agreed  to  be  members  of  such  an  associa- 
tion, thii^  is  against  all  the  persons  who  had  agreed  to  be  bound 
by  these  decisions,  and  it  would  do  so  without  inquiring  into  the 
propriety  of  such  decisions-^ 

•  1  Moore,  P.C.,  (N.S.)  411. 

t  3  Ibid,  116.  t  L.  R.  3  Eq.  1. 
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The  principles  laid  down  in  these  leading  cases  have  been  re- 
affirmed in  1869  in  the  cause  of  The  Lord  Bishop  of  Capetown 
V,  Bishop  of  Nataly^  wherein  Lord  Justice  Giffard  said,  in 
the  name  of  the  Judicial  Committee,  that  ^'the  conclusions 
arrived  at  in  any  of  these  cases,  have  scarcely  been  disputed  and 
cannot  be  successfully  controverted." 

In  an  opinion  given  by  the  Solicitor- Gkneral,  Sir  John  Cole- 
ridge, Sir  Roundell  Palmer  and  Dr.  Deane,  in  April,  1869,  these 
high  authorities  say  :  '^  We  cannot  see  that  any  tribunal,  civil, 
criminal,  or  ecclesiastical,  exists  in  Natal  which  can  determine 
whether  the  doctrinal  opinions  of  Dr.  Colenso  are  erroneous  or 
not,  and  can  enforce  its  decisions ** 

^^  It  has  been  suggested  that  the  Crown  as  visitor,  or  as  supreme 
in  causes  ecclesiastical,  or  by  virtue  and  in  exercise  of  some  other 
supposed  power,  may  be  able  either  by  Commissioners  specially 
appointed,  or  by  means  of  the  Privy  Council,  to  hear  and  deter- 
mine the  points  raised  against  Dr.  Colenso. 

"  We  are  unable  to  find  the  slightest  ground  on  which  this 
suggestion  can  be  supported. 

"  The  Crown  is  supreme  over  all  causes  ecclesiastical  in  the 
same  and  in  no  other  sense,  and  to  no  greater  extent,  than  the 
Crown  is  supreme  over  causes  temporal, — that  is,  by  law,  and  by 
means  of  the  various  established  Courts  of  law. 

"  The  Submission  of  the  Clergy  Act  (25  Hen.  8,  c.  19)  gave 
no  such  power  to  the  Crown.  Section  4  of  that  Act  made  it 
lawful  for  the  parties  grieved  by  any  decision  of  an  ecclesiastical 
judge  171  England  to  appeal  to  the  King  in  chancery,  for  which 
Court  of  Appeal  the  Judicial  Committee  of  the  Privy  Council  is 
now  substituted 

"  No  argument  in  favour  of  the  power  of  the  Crown  can  be 
derived  from  3  and  4  Will.  4,  c.  41,  s.  4,  by  which  it  is  enacted 
that  it  shall  be  lawful  for  His  Majesty  to  refer  to  the  Judicial 
Committee  for  hearing  or  considering  any  such  matters  as  His 
Majesty  may  think  fit  ;  and  such  committee  shall  thereupon  hear 
or  consider  the  same,  and  shall  advise  his  Majesty  thereon  in 
manner  aforesaid. 

^'  To  make  this  section  applicable  to  the  judicial  determination 
of  an  ecclesiastical  matter  would  be  in  effect  to  restore  the  High 
Commission  Court.     The  section  is  to  be  taken  as  referring  to 

•  3  L.R.P.C,  p.  1. 
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questions  not  of  judicial  cojçnîzance  on  which  the  Crown  may 
desire  to  be  solemnly  advised  by  persons  conversant  with  the  law. 

**  We  are  therefore  of  opinion  that  no  means  at  present  wst8 
for  trying  before  any  tribunal  competent  to  decide  the  question 
whether  or  no  Dr.  Colenso,  the  present  Bishop  of  Natal,  has 
advocated  doctrinal  opinions  not  in  accordance  with  the  doctrine 
held  by  the  Church  of  England;  and  assuming  the  present 
Bishop  of  Natal  to  have  been  guilty  of  an  ecclesiastical  ofifence, 
no  steps  can  be  taken  to  bring  him,  as  such  Bishop,  before  any 
tribunal." 

In  the  United  States,  which  were,  as  English  colonies,  settled 
under  the  authority  of  the  English  laws,  the  ecclesiastical  law  is 
laid  down  to  the  same  effect.  "  Churches,"  said  Chief  Justice 
Shaw  in  1850,*  "  have  authority  to  deal  with  their  members 
for  immoral  and  scandalous  conduct,  and  for  that  purpose  to  hear 
complaints,  to  take  evidence  and  to  decide  ;  and  upon  conviction 
to  administer  proper  punishment  by  way  of  rebuke,  censure,  sus- 
pension and  excommunication.  To  this  jurisdiction  every  memherj 
hy  entering  into  the  church  covenant^  submits  and  is. bound  by 
his  consent, ^^ 

In  Louisiana,  Mr.  Justice  NichoUs  held  in  1843  f  that  the 
treaty  of  cession  to  the  U.  S.  "  guarantees  to  the  inhabitants  of 
Louisiana  the  unrestrained  exercise  of  their  religion,  and  recognizes 
the  right  of  self  government  in  the  Boman  Catholic  Church,  as 
then  known  and  established.*'  In  Appeal,  Martin  J.,  reversed 
this  decision,  the  learned  judge  being  of  opinion  "that  the  treaty 
of  cession,  art.  3,  provides  that  the  inhabitants  of  the  ceded  ter- 
ritory, shall  as  soon  as  possible,  be  admitted  into  the  Union  or 
Confederation  of  the  U.  S.  and  that  in  the  meantime  they  shall 
be  protected  in  their  persons,  property  and  the  free  exercice  of 
their  religion.  Since  the  30th  of  April  1812,  the  day  on  which 
Louisiana  took  her  rank  as  an  independent  State  among  her 
sisters,  that  article  of  the  Treaty  has  ceased  to  have  any  political 
effect  whatsoever,  and  has  become  obselete."  Thus  in  Louisiana 
no  treaty  guarantees  the  free  exercise  "of  the  Church  of  Bome; 
yet  the  learned  judge  (Martin)  concluded  :  "  Neither  the  Pope, 
nor  any  bishop,  has,  within  this  State,  any  authority,  except  a 
spiritual  one  ;  and  as  courts  of  justice  sit  to  enforce  civil  obliga- 

*  Farnsworth  vs.  Storrs,  5  Gushing  415. 

f  The  Church  of  St.  Francis  of  Pointe  Coupée  v,  Martin,  4  R.  62. 
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tioQS  only,  they  never  attempt  to  coerce  the  performance  of  thorn 
of  a  spiritual  character/' 

If  under  the  public  common  law  of  England  as  affirmed  by 
these  authorities,  all  colonial  churches  are  on  a  footing  of  equality  ; 
if  the  Sovereign  himself,  although  Head  of  the  Established 
Church  of  England,  cannot  receive  appeals  from  the  judgments 
given  by  the  ecclesiastical  authorities  in  communion  with  that 
Church  ;  if,  furthermore,  the  constitution  of  every  colonial  church 
is  sacred  and  inviolable,  to  be  maintained  and  protected  by  the 
civil  courts,  provided,  of  course,  that  it  be  not  at  war  with  public 
morality  and  the  public  peace,  or  positively  condemned  by  the 
legislation  of  the  colony  ;  if,  finally,  no  court  can  take  cognizance 
of  any  matter  purely  ecclesiastical,  how  can  it  be  asserted  that, 
by  virtue  of  that  constitutional  law,  the  Church  of  Eome,  whose 
members  are  religiously  bound  to  exclusive  and  entire  obedience 
to  the  authorities  of  their  church  in  matters  spiritual,  is  subject 
likewise  to  the  jurisdiction  of  the  civil  courts  in  the  same  matters  ? 
No  !  the  Church  of  Eome,  like  the  Church  of  England,  like  all 
Protestant  dissenting  Churches  in  Canada,  is  entirely  free  in 
spiritual  things,  ai\d  is  therefore  subject,  so  far  as  these  matters 
extend,  to  the  sole  jurisdiction  of  her  own  constituted  authorities. 

That  such  is  the  law  existing  in  and  applicable  to  the  colonies, 
ought  not  to  be  matter  of  surprise  :  such  was  the  law  in  England 
before  the  reformation  ;  that  is  before  the  changes  made  by  the 
statutes  of  Henry  VIII  and  Elizabeth.  Whatever  diversity  of 
opinions  may  prevail  among  jurists  as  to  the  legality  of  Papal 
intervention  in  temporal  matters  before  the  era  of  the  Conqueror, 
there  can  be  no  doubt  that  the  English  Crown  did  not  arrogate 
to  itself  any  pretention  to  be  supreme  judge  in  ecclesiastical 
matters  until  it  had  effected  the  complete  separation  from  the 
Church  of  Rome.  In  the  year  of  1533,  when  Henry  VIII  had 
secretly  married  Anne  Boleyn  and  had  determined  on  a  rupture 
with  Rome,  the  statute  14  Henry  VIII,  c.  19  was  passed,  the 
preamble  whereof  declares  :  "  that  the  body  politic  of  the  realm 
of  England  is  divided  in  terms  and  hy  name  of  spirituality  and 

temporality  ; the  body  spiritual  whereof  having  power  when 

any  cause  of  the  law  divine  happened  to  come  in  question,  or  of 
spiritual  learning,  then  it  was  declared,  interpreted  and  showed 
by  that  part  of  the  said  body  politic,  called  the  spirittiality,  now 
being  usually  called  the  English  Church and  the  laws  tem- 
poral, for  trial   of  property  of  lands  and  goods,  and  for  the 
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consideration  of  the  people  of  this  realm  in  unity  and  peace, 
without  rapine  or  spoil  was,  and  yet  it  is  administered,  adjudged 
and  executed  by  sundry  judges  and  ministers  of  the  other  part 
of  the  said  body  politic,  called  the  temporality'* 

Thus,  at  that  period,  the  Parliament  of  England  still  ackuow- 
ledged  that  spiritual  things  were  wholly  subject  to  the  ecclesiasti- 
cal jurisdiction.     No  allusion  was  then  made  to  the  appeal  to  the 
Sovereign,  doubtless  for  the  reason  that  he  had  not  yet  been  pro- 
claimed supreme  Head  of  the  Church  of  England.     The  Statute 
14  Henry  VIII,  c.  19,  does  not  even  abolish  all  appeals  to  the 
Court  of  Eome.     The  commentators  on  the  Ecclesiastical  Jud^;- 
ments  of  the  Privy  Council,  very  properly  remark,   (p.  xxxii)  : 
**  It  is  material  to  notice,  1.  That  the  Statute  of  which  the  pre- 
amble has  been  quoted,  by  no  means  relates  to  all  ecclesiastical 
causes.     It  is  limited  to  questions  of  matrimony,  wills  and  titles. 
Whatever  had  been  the  course  of  appeals  in  matters  of  doctrine 
and  clerical  discipline,  remained  unaltered,  and  it  would  seem 
that  such  causes  might  still  have  gone  on  appeal  to  the  Court  of 
Rome.'' 

It  was  not  till  the  enactment  of  the  25  Henry  VIII,  o.  19, 
that  it  was  commanded  that  no  manner  of  appeals  shall  he  had 
to  the  See  of  Rome  of  what  nature j  condition  or  quality  soever 
they  he  of  under  the  penalties  of  prasmunire.  Such  appeals  to 
the  Pope  were  to  be  made  to  the  King  in  Chancery,  ss.  3  and  4. 
Section  6  enacts  distinctly  that  parties  appealing  shall  proceed  in 
a  form  similar  to  that  which  had  been  made  to  the  Pope  :  "in 
like  manner  and  form  as  they  used  before  to  do  to  the  See  of 
Rome." 

That  the  appeal  in  ecclesiastical  causes  was  made  in  England 
up  to  that  time  not  to  the  Sovereign  but  to  the  Pope,  is  plain 
from  a  number  of  other  Statutes.  Thus  the  28  Henry  VIII,  ch. 
6,  s.  2,  declares  that  the  subjects  shall  appeal  to  the  King,  as 
they  or  any  of  them  were  wont  and  accustomed  to  have  in  their 
provocations  J  appeals  and  other  process  in  cases  of  debate  and 
contention  J  to  and  from  the  Bishop  of  Rome,  The  words  as 
they  were  wont  and  accustomed  show  that  the  appeal  to  the  Pope 
was  not  an  innovation  introduced  into  the  English  public  law,  as 
has  been  asserted  by  some  writers,  but  a  custom,  that  is  accord- 
ing to  the  definition  of  the  term,  a  right  existing  and  exercised 
£rom  time  immemorial*    It  was  also  the  law  throughout  the 

Vol.  II.  B  No.  2. 
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whole  Catholic  world,  except  in  France,  as  remarked  by  Merlin, 
Vo.  Libertés  de  V Eglise  GaUicane. 

In  1844,  the  Right  Hon.  Duncan  McNeil,  then  Lord  Advocate 
and  afterwards  Lord  Justice  General  of  Scotland,  said  in  hb 
evidence  taken  before  a  select  Committee  of  the  House  of  Lords 
appointed  to  consider  Lord  Brougham's  Bill  to  amend  the  juris- 
diction of  the  Judicial  Committee  of  the  Privy  Council  :  (Ques- 
tion 8) — *^  The  Committee  understand  that  previously  to  the  late 
changes  that  have  taken  place  in  the  Scotch  Courts,  there  was, 
as  here,  a  consistorial  or  spiritual  Court  which  had  cognizance  of 
questions  of  Divorce  ?  '*  Answer  :  "  There  was  a  Consistorial 
Court  which  had  cognizance  of  questions  of  Divorce/'  Q.  9. 
'^  To  the  exclusion  of  the  common  temporal  court,  the  Court  of 
Session  in  the  first  instance  ?  "  A.  "  Yes/'  Q.  10.  "  Was  there 
an  appeal  from  the  Consistorial  Court  to  the  Court  of  Session." 
A.  "  There  was."  Q.  13  ;  ^^  Before  the  Be/ormation,  that  Con- 
sistory Court  was  the  Bishop's  Court  ?  A.  "  Yes  ;  the  law  in 
that  department  was  administered  hy  the  tribunals  of  the 
Chv/rchy  Q.  14:  "Before  the  Reformation,  was  there  any  ap- 
peal to  the  Court  of  Session  in  those  cases  ?"  A.  "  No^  I  believe 
not.**  Such  were  the  principles  which  governed  England  and 
Scotland  before  the  establishment  of  the  national  churches. 

Does  the  reader  wish  to  know  why  these  principles  were 
adopted  in  the  Colony  of  Canada  instead  of  those  which  had  been 
proclaimed  by  the  Statutes  of  Henry  VIII  and  Elizabeth  ?  The 
reason  is  very  simple  ;  they  were  more  suitable  to  the  colonies  in 
general,  and  particularly  to  Canada,  where  the  free  exercise  of 
the  Catholic  religion  was  garanteed  by  the  Treaty  of  Cession  of 
1763.  Lord  Mansfield  speaking  of  a  colony  acquired  by  occu- 
pancy or  settlement — and  his  remarks  apply  equally  to  those  who 
pretended  that  the  wholy  body  of  English  public  law  passed  into 
colonies  acquired  by  cession,  like  Canada — said  :  "  It  is  absurd 
that  in  the  colonies  they  should  carry  all  the  laws  of  England 
with  them.  They  carry  such  only  as  are  applicable  to  their  situ- 
ation. I  remember  it  has  been  so  determined  in  the  Council. 
There  was  a  question  whether  the  Statute  of  charitable  uses 
operated  on  the  Island  of  Nevis.  It  was  determined  it  did  not. 
No  laws  but  such  as  were  applicable  to  their  condition,  unless 
expressly  enacted."*     Even  in  the  case  of  a  colony  discovered  or 

*  Campbell  v.  Hall,  20  Howell,  State  Trials  289  ;  see  also  Stokes, 
Law  of  Colonies,  4  ;  1  Chal.  Opin.  195,  198,  220,  and  2  Ibid  202  ;  1 
Cbitty  on  Commerce,  639. 
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flettled  by  British  subjects,  Clarke,*  says  ;  "  They  carry  ODly  so 
much  of  these  laws  as  is  applicable  to  the  condition  of  an  infant 
colony...  For  the  mode  of  maintenance  for  the  established 
clergy,  the  jurisdiction  of  spiritual  courts,  and  a  multitude  of 
other  provisions,  are  neither  necessary,  nor  convenient  for  tkenif 
and  there/ore  not  in  force,'^  How  can  it  be  pretended  that  the 
Statutes  of  England  were  suitable  to  the  inhabitants  of  Canada, 
either  to  the  thousands,  subjects  of  His  Christian  Majesty,  profess- 
ing the  faith  of  the  Catholic  Church,  or  to  the  few  British  settlers, 
(who  in  1770  numbered  no  more  than  160  inhabitants  besides 
women  and  children)  belonging  to  various  protestant  religions, 
and  consequently  incapable  of  receiving  and  maintaining  the 
English  national  Church  ? 

We  have  alluded  to  the  treaty  by  which  Canada  was  made  an 
English  Colony,  and  wc  may  here  seize  the  occasion  to  lay  before 
the  reader  the  text  of  this  document.  But  it  may  not  be  amiss 
first  to  ascertain  the  effects  of  such  international  agreements. 

Bowyer  says  :  f  "  The  articles  of  capitulation  upon  which  a 
country  is  surrendered,  and  the  treaty  of  peace  or  of  cession  by 
which  it  is  ceded,  are  sacred  and  inviolable  according  to  their 
true  intent  and  meaning." 

Forsyth  says  :  J  "  The  same  rule  of  English  law  as  to  the 
power  of  the  Crown  to  impose  law,  applies  equally  to  a  country 
obtained  by  cession,  except  that,  of  course,  the  right  of  legisla- 
tion may  be  regulated  by  the  terms  of  the  treaty  with  the  ceding 
power  ;  and  those  terras  ought  to  he  invariably  observed.  Thus, 
in  Re  Adam  P.  C.  470,  the  Court  said  :  "  The  Mauritius,  before 
its  surrender  to  Great  Britain,  in  1810,  was  a  French  Colony,  and 
having  been  surrendered  on  the  condition  that  the  inhabitants 
should  preserve  their  religious  laws  and  customs,  we  must  look 
to  the  law  of  France  as  established  in  the  colony  before  that 
event." 

"  It  is  well  settled,"  said  Mr.  Justice  Smith,  in  Stuart  y.  Bow- 
man,  "  that  the  King  cannot  violate  any  articles  of  capitulation, 
which  have  been  assented  to  in  favor  of  the  conquered,  and  that 
these  articles  are  sacred."§ 

Mr.  Justice  Aylwin  said  in  the  same  ca^  : — "  Nor  can  the 
King  legally  disregard  or  violate  the  articles  on  which  the  country 


•  Colonial  law,  p.  8.  f  Const.  Law,  p.  45, 

X  Const.  Law,  p.  16.  §  2  L.  C.  Jurist,  11. 
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is  surrendered  or  ceded  ;  but  such  articles  are  sacred  and  inviol- 
able according  to  their  true  intent  and  meaning." 

Article  6  of  the  capitulation  of  Quebec  is  as  follows  : 

**  That  the  exercise  of  the  Catholic,  Apostolic  and  Koman 
religion  shall  be  maintained  ;  and  that  safe  guards  shall  be  granted 
to  the  houses  of  the  clergy,  and  to  the  monasteries,  particularly 
to  his  Lordship  the  Bishop  of  Quebec,  who,  animated  with  great 
zeal  for  religion  and  charity  for  the  people  of  his  diocese,  desires 
to  reside  in  it  constantly,  to  exercise  freely  and  with  that  decency 
which  his  character  and  the  sacred  ofl&ces  of  the  Eoman  religion 
require,  his  episcopal  authority  in  the  town  of  Quebec,  whenever 
he  shall  think  proper ^  until  the  possession  of  Canada  shall  be 
decided  by  a  treaty  between  their  Most  Christian  and  Britannic 
Majesties." 

"  The  free  exercise  of  the  Boman  religion  is  granted,  likewise 
safe  guards  to  all  religious  persons,  as  well  as  to  the  Bishop,  who 
shall  be  at  liberty  to  come  and  exercise,  freely  and  with  decency, 
the  functions  of  his  office,  whenever  he  shall  think  proper,  until 
the  possession  of  Canada  shall  have  been  decided  between  their 
Britannic  and  inost  Christian  Majesties." 

Article  27  of  the  capitulation  of  Montreal  (8th  September 
1760)  is  to  the  following  effect  :  "The  free  exercise  of  the 
Catholic,  Apostolic  and  Roman  religion  shall  subsist  entire  in 
such  manner  that  all  the  states  and  the  people  of  the  towns  and 
countries,  places  and  distant  posts,  shall  continue  to  assemble  in 
the  churches,  and  to  frequent  the  sacraments  as  heretofore,  with- 
out being  molested  in  any  manner,  directly  or  indirectly.  These 
people  shall  be  obliged  by  the  English  Government  to  pay  their 
Priests  the  tithes,  and  all  the  taxes  they  were  used  to  pay  under 
the  Government  of  His  Most  Christian  Majesty."  "  Granted  as 
to  the  free  exercise  of  their  religion  ;  the  obligation  of  paying  the 
tithes  to  the  Priests  will  depend  on  the  King's  pleasure." 

The  definitive  Treaty  of  Peace  (10th  February,  1763,)  between 
Kings  of  France  and  Great  Britain,  art.  4,  says  : — 

"  His  Britannic  Majesty,  on  his  side,  agrees  to  grant  the  liberty 
of  the  Catholic  religion  to  the  inhabitants  of  Canada  ;  he  will 
consequently  give  the  most  effectual  orders,  that  his  new  Roman 
Catholic  subjects  may  profess  the  worship  of  their  religion, 
according  to  the  rites  of  the  Romish  Church,  as  far  as  the  laws 
of  Great  Britain  permit." 

*^  Voilà,"  said  Mr.  Jette,  of  counsel  for  the  defence  in  the 
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Guibord  case,  in  language  equally  clear  and  logical,  "  les  expreF- 
sions  mêmes  de  ce  traité,  rédigé  par  les  diplomates  des  deux  pays, 
c'est-à-dire  par  les  hommes  les  plus  aptes,  les  plus  compétents,  les 
plus  exercés  à  apprécier  et  peser  la  valeur  et  la  portée  des  mots 
et  des  expressions,  par  des  hommes  qui  étaient  à  la  fois  des 
jurisconsultes  et  des  hommes  d'état.  Or,  qu'est  ce  que  Ton 
stipule  quant  à  l'exercice  libre  de  la  religion  catholique  ?  Réserve- 
tron  pour  les  Canadiens,  devenus  sujets  d'un  roi  protestant,  l'exer- 
cice libre  de  leur  religion  avec  toutes  les  garanties,  tous  les 
privilèges,  toutes  les  libertés,  et  pour  bien  dire  toutes  les  servitu- 
des de  l'église  gallicane  ?  Non,  au  contraire,  les  canadiens  auront 
la  liberté  d'exercer  le  culte  de  leur  religion,  selon  les  rites  de  VE- 
glise  de  Eome.  Peut-on  croire  que  cette  expression  se  soit  ainsi 
rencontrée  par  hasard  sous  la  plume  de  ces  diplomates  ? 

* 'Peut-on  supposer  que  sur  un  si  grave  sujet  ces  hommes  éminents 
auraient  employé,  sans  y  réfléchir,  une  expression  qui  devait  néces- 
sairement éveiller  dans  l'esprit  d'un  diplomate  français  de  ce 
temps,  l'idée  de  l'Eglise  gallicane.  Comment,, ce  serait  à  l'époque 
où  le  droit  gallican  était  dans  toute  sa  force,  où  les  magistrats 
comme  les  hommes  politiques  ne  perdaient  aucune  occasion  d'affir- 
mer ces  libertés  et  ces  principes  du  droit  gallican,  que  le  roi  de 
France  n'aurait  réservé  pour  ceux  de  ses  sujets  qui  passaient  sous 
la  domination  d'un  prince  protestant,  que  l'exercice  libre  de  leur 
religion  conformément  aux  rites  de  l'Eglise  de  Rome,  et  l'on  ne 
verrait  là  que  le  hazard  d'une  expression  sans  portée  ?  Non,  il  est 
impossible  de  le  penser. 

"  Ces  termes  ont  donc  leur  signification  absolue,  et  il  est  impossi- 
ble de  ne  pas  croire  qu'ils  n'ont  été  ainsi  employés  qu'après  avoir 
été  non-seulement  pesés  et  mûris,  mais  encore  après  avoir  été  dis- 
cutés entre  les  diplomates  des  deux  pays.  Comment  en  effet,  le 
roi  de  France  aurait-il  pu  exiger  du  roi  d'Angleterre  qu'il  se  fit 
le  protecteur  des  saints  canons  de  l'Eglise  catholique  ?  comment 
aurait-il  pu  demander  à  ce  rui  protestant  de  se  charger  de  la  pro- 
tection même  spirituelle  de  cette  religion  catholique  dont  la  liberté 
seule  était  accordée?  Et  l'eat-il  demandé,  le  roi  d'Angleterre 
aurait-il  pu  concéder  cette  demande  ?  Assurément  non,  il  suffit 
donc  de  connaître  un  peu  l'histoire  pour  apprécier  ces  termes  si 
clairs  du  Traité  de  Paris." 

Mr.  Laflamme,  on  the  other  hand,  sees  only  illusory  guarantees 
in  the  fourth  article  of  the  Treaty  of  Paris  :  *•  Par  le  traité  de 
1763,"  he  remarks,  "  dont  ces  articles  de  capitulation  ft'étwent. 
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que  le  préliminaire,  et  qui  fut  fait  et  rédigé  par  les  autorités  sou- 
veraines réglant  définitivement  le  sort  du  Canada,  Sa  Majesté 
Britannique  consent  d'accorder  la  liberté  de  la  religion  catholique 
aux  habitants  du  Canada,  et  leur  permet  de  professer  le  culte  de 
leur  religion  autant  que  les  lois  d^  Angleterre  h  permettent.  Il 
faut  avouer  que  cette  restriction  enlevait  pour  ainsi  dire  la  valeur 
de  la  première  disposition  et  assurément  que  l'on  ne  pouvait  plus 
formellement  réserver  la  plénitude  de  la  suprématie  royale  et  sou- 
veraine même  en  matière  ecclésiastique/' 

The  learned  counsel,  in  support  of  his  opinion,  attempts  to 
resuscitate  an  ancient  policy  of  some  Crown  officers,  a  policy  based 
solely  upon  religious  prejudice  and  fanaticism,  and  which  has 
been  long  since  forgotten.  He  relies  upon  the  following  authori- 
ties: 

1st,  Opinion  given  to  the  Imperial  Government  on  the  3rd  July 
1811  :  "We  notice  the  condition  of  such  benefices  as  a  destruc- 
tion arising  out  of  the  general  question,  and  also  as  showing  that 
the  right  of  patronage  under  the  French  Government  was  depen- 
dent, in  some  measure,  on  the  Sovereign,  and  cannot  be  consider- 
ed to  have  been  vested  in  the  Bishop  by  virtue  of  rights  or 
powers  derived  solely  from  the  Pope.  If,  however,  the  right  be 
supposed  to  have  originated  from  the  Pope,  we  think  the  same 
consequence  would  result  from  the  extinction  of  the  Papal  au- 
thority in  a  British  Province.  For  we  are  of  opinion,  that 
rights  of  this  nature,  from  whichever  source  derived,  must  in  law 
and  of  necessity  be  held  to  devolve  on  His  Britannic  Majesty  as 
the  legal  successor  to  all  rights  of  supremacy,  as  well  as  of  Sover- 
eignty when  the  Papal  authority,  together  with  the  episcopal 
office,  became  extinct  at  the  conquest  by  the  capitulation  and 
treaty,  and  the  1  Eliz.  cap.  1,  sec.  16,  as  specially  recognized  in 
the  act  for  the  Government  of  Canada." 

2nd.  Opinion  of  the  Canadian  Attorney  General  Sewell,  given  in 
1806,  relative  to  the  dismemberment  of  parishes  :  "  That  the 
office  of  the  Eoman  Catholic  Bishop  of  Quebec  was  annihilated 
and  all  the  powers  inherent  therein  transferred  to  His  Majesty 
by  the  capitulation  of  Quebec  and  Montreal,  by  the  conquest  of 
Canada,  the  treaty  of  peace  of  10th  February,  1763,  the  Statutes 
of  Henry  YIII,  cap.,  I.  thel  of  Elizabeth  cap.  I.,  and  14  George 
III,  cap.  83,  and  that  the  said  office  hath  not  at  any  time  since 
been  by  law  reestablished  ;  that  no  such  office  as  superintendent 
of  the  Romish  Churches  hath  at  any  time  existed  in  this  Province, 
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and  that  no  person  or  persons  hath  or  have  been  at  any  time  ap- 
pointed by  our  Sovereign  Lord  the  King,  or  under  his  authority 

to  such  office That  the  Ordinance  made  and  passed  by 

the  Grovemor  and  Council  of  the  late  Province  of  Quebec  in  the 
31st  year  of  His  Majesty's  reign  instituted  :  An  Act  or  Ordi- 
nance concerning  the  building  and  repairing  of  churches,  parson- 
agehouses,  church-yards,  is  wholly  and  idtogether  null  and  void 
and  for  the  foUowing  among  other  reasons  : 

"  Because  it  abridges  the  King*s  supremacy  and  royal  prero- 
gative, in  express  contradiction  to  the  letter  of  the  capitula- 
tion of  Montreal,  and  consequently  as  it  infringes  upon  the  rights 
of  the  crown,  and  the  principles  of  the  constitution  of  the  colony, 
far  exceeds  the  powers  vested  by  the  Quebec  Act  in  the  Governor 
and  Legislative  Council  of  Quebec  ; 

''  Because  it  empowers  the  Titular  Koman  Catholic  Bishop  of 
Quebec  to  exercise  in  virtue  of  his  office  and  authority  derived 
from  the  See  of  Home,  which  by  the  law  of  the  land  cannot  be 
done  in  any  of  His  Majesty's  dominions  without  the  assent  of  the 
King's  Lords  and  Commons  of  the  Imperial  Parliament  of  the 
United  Kingdom  of  Great  Britain  and  Ireland." 

3rd.  A  conversation  between[Bishop  Plessis  and  the  Attorney 
General  of  the  Province,  which  is  thus  related  by  Christie  :* 
"  Let  me  remark,"  said  the  Attorney  General,  "  that  the  govern- 
ment having  permitted  the  free  exercise  of  the  Koman  Catholic 
Keligion,  ought,  I  think,  to  avow  its  officers,  but  not  however  at 
the  expense  of  the  King's  rights,  or  of  the  established  Church  ; 
you  cannot  expect,  nor  ever  obtain  any  thing  that  is  inconsistent 
wiih  the  rights  of  the  crown  ;  nor  can  the  government  ever  aUow 
to  YOU  what  it  denies  to  the  Church  of  England."  To  this  Bis- 
hop Plessis  answered  : — "  Your  position  may  be  correct.  The 
Goveniment  thinks  the  Bishop  should  act  under  the  King's  com- 
mission, and  I  see  no  objection  to  it."  The  Attorney  General 
added  ;  "  My  principle  is  this  :  I  would  not  interfere  with  you 
in  concerns  purely  spiritual,  but  in  all  that  is  temporal  or  mixed, 
I  would  subject  you  to  the  King's  authority.  There  are  difficul- 
ties I  know  on  both  sides  ;  on  the  one  hand,  the  crown  will  never 
consent  to  your  emancipation  from  its  power,  nor  will  it  ever  give 
you  more  than  the  rights  of  the  Church  of  England,  which  have 
growi  up  with  the  constitution,  and  whose  power,  restrained  as 
it  is,  ia  highly  serviceable  to  the  general  interests  of  the  State." 

•  Hist,  of  Canada,  Vol.  6,  p.  74. 
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The  learned  advocate  did  not  think  proper  to  include  in  his 
list  of  authorities  the  opinion  of  the  Solicitor  General  Wedder- 
burn  given  to  the  Imperial  Grovemment  ia  1772  ;  perhaps  he 
found  it  too  liberal  ;  at  all  events,  his  learned  friend,  Mr.  Cassidy, 
Q.C.,  also  counsel  for  the  defense  in  the  Guibord  case,  has  cited 
it  :  "  The  religion  of  Canada  is  a  very  important  part  of  its  poli- 
tical constitution.     The  4th  article  of  the  Treaty  of  Paris,  grants 
the  liberty  of  the  Catholic  religion  to  the  inhabitants  of  Canada, 
and  provides  that  His  Britannic  Majesty  should  give  orders  that 
the  Catholic  subjects  may  profess  the  vrorship  of  their  religion  ac- 
cording to  the  rites  of  the  Romish  Church,  as  far  as  the  laws  of 
England  will  permit.     This  qualification  renders  the  article  of  so 
little  effect,  from  the  severity  with  which  (though  seldom  exerted) 
the  laws  of  England  are  armed  against  the  exercise  of  the  Komish 
religion  that  the  Canadian  must  depend  more  upon  the  benignity 
and  wisdom  of  Your  Majesty's  Government  for  the  protection  of 
his  religious  rights  than  upon  the  provisions  of  the  treaty,  and  it 
may  be  considered  as  an  open  question,  what  degree  of  indul- 
gence true  policy  will  permit  to  the  Catholic  subject." 

"  True  policy  dictates  then  that  the  inhabitants  of  Canada 
should  be  permitted  freely  to  profess  the  worship  of  their  religion  ; 
and  it  follows  of  course,  that  the  ministers  of  that  worship  should 
be  protected  and  a  maintenance  secured  for  them." 

.  It  is  plain  that  the  language  held  by  the  Canadian  Attorney- 
General  to  Bishop  Plessis  is  far  from  being  entirely  favorable  to 
the  argument  of  the  learned  advocate,  for  that  functionary  sayg; 
"  my  principle  is  this  ;  I  would  not  interfere  with  you  in  conceras 
purely  spiritual  and  in  all  that  is  temporal  or  mixed^  I  would  si:b- 
ject  you  to  the  King's  authority,"  without  defining  what  tiat 
authority  was  in  the  colony. 

As  regards  the  opinions  of  the  English  Crown  lawyers,  not  only 
have  they  been  over-ruled  by  many  subsequent  decisions  of  the 
Privy  Council,  but  they  are  contradicted  in  the  most  fornal 
manner  by  the  highest  Government  functionaries  of  that  fanatical 
age. 

No  one  could  be  in  a  better  position  to  explain  the  meaning 
and  effect  of  the  Treaty  of  Paris  than  the  eminent  lawyers  who 
filled  the  offices  of  Attorney  and.  Solicitor  General  at  the  time  jit 
was  ratified, — Sir  Fletcher  Norton  and  Sir  William  dc  Grey.  Their 
opinion,  as  transmitted  us  by  the  author  of  an  anonymous  work 
in  defense  of  the  Quebec  Act,  publiti^ed  at  London  in  1774,  was 
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to  the  following  eflfect:  "  In  1765,  the  Lords  of  Trade  sent  the 
following  query  to  Sir  Fletcher  Norton  and  William  de  Grey, 
then  Attorney  and  Solicitor-General  :  Whether  His  Majesty's 
suhjects,  being  Roman  Catholics,  and  residing  in  the  countries 
ceded  to  His  Majesty  in  America  by  the  Treaty  of  Paris,  are  not 
subject  in  those  colonies,  to  the  incapacities,  disabilities  and 
penalities,  to  which  Roman  Catholics  in  this  Eangdom  are  subject 
by  the  law  ?  To  which  query  those  gentlemen  answered  on  the 
10th  of  June,  that  they  were  not;  and  the  Advocate,  Attorney 
and  Solicitor-General,  in  their  joint  report  to  the  Privy  Council 
upon  the  propositions  of  the  Board  of  Trade,  presented  on  the 
18th  January,  1768,  state  their  opinion  to  be  that  the  several 
Acts  of  Parliament,  which  impose  disabilities  and  penalties  upon 
the  public  exercise  of  the  Roman  Catholic  religion,  do  not  extend 
to  Canada.'' 

The  light  in  which  the  Treaty  of  Paris  was  considered  by  the 
most  distinguished  statesmen  of  Great  Britain  during  the  debates 
on  the  Quebec  Act,  is  seen  on  referring  to  the  reports  preserved 
by  Sir  Henry  Cavendish.  We  extract  the  remarks  of  Lord 
North,  Lord  Thurlow,  and  Mr.  Edmund  Burke. 

Lord  North  (p.  12)  :  "  As  to  the  free  exercise  of  their  religion, 
it  likewise  is  no  more  than  what  is  confirmed  to  them  by  the 
treaty,  as  far  as  the  laws  of  Great  Britain  can  confirm  it.  Now, 
there  is  no  doubt  that  the  laws  of  Great  Britain  do  permit  the 
full  and  free  exercise  of  any  religion,  different  from  that  of  the 
Church  of  England  in  any  of  the  colonies.  Our  penal  laws  do 
not  extend  to  the  colonies  ;  therefore,  I  apprehend,  that  we  ought 
not  to  extend  them  to  Canada." 

Lord  Thurlow  (p.  27)  :  "  When  Canada  was  taken,  gentle- 
men will  be  so  good  as  to  recollect  upon  what  terms  it  was  taken. 
Not  only  all  the  French  who  resided  there  had  eighteen  months 
to  remove,  with  all  their  moveable  effects,  and  such  as  they  could 
not  remove,  they  were  enabled  to  sell  ;  but  it  was  expressly  stipu- 
lated that  every  Canadian  should  have  the  full  enjoyment  of  all 
his  property,  particularly  the  religious  orders  of  the  Canadians, 
and  that  the  full  exercise  of  the  Roman  Catholic  religion  should 
be  continued.  And  the  definitive  treaty  of  peace,  if  you  examine 
it  as  far  as  it  relates  to  Canada,  by  the  cession  of  the  late  King 
of  France  to  the  Crown  of  Great  Britain,  was  made  in  favour  of 
property  ;  made  in  favour  of  religion  ;  made  in  favour  of  the  several 
religious  orders," 
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Edmund  Burke  (p.  222)  :  "  The  noble  Lord  has  told  you  of 
the  right  of  those  people  by  the  treaty  ;  but  I  consider  the  right 
of  conquest  so  little  and  the  right  of  human  nature  so  much,  that 
the  former  has  very  little  consideration  with  me.  I  look  upon 
the  people  of  Canada  as  coming,  by  the  dispensation  of  God,  under 
the  British  Gk>vemment.  I  would  have  us  govern  it  in  the  same 
manner  as  the  all-wise  disposition  of  Providence  would  govern  it. 
We  know  He  suffers  the  sun  to  shine  upon  the  righteous  and  un- 
righteous ;  and  we  ought  to  suffer  all  claE!3es,  without  distinction, 
to  enjoy  equally  the  right  of  worshipping  God,  according  to  the 
light  He  has  been  pleased  to  give  them.  The  word  "  established" 
has  been  made  use  of;  it  is  not  only  a  crime,  but  something  un- 
natural to  establish  a  religion,  the  tenets  of  which  you  do  not 
believe.  Applying  it  to  the  ancient  inhabitants  of  Canada,  how 
does  the  question  stand?  It  stands  thus: — You  have  got  a 
people  professing  the  Eoman  Catholic  religion,  and  in  possession 
of  a  maintenance,  legally  appropriated  to  its  clergy.  Will  you 
deprive  them  of  that  ?  Now,  that  is  not  a  question  of  "  estab- 
lishment" ;  the  establishment  was  not  made  by  you  ;  it  existed 
before  the  treaty  ;  it  took  nothing  from  the  treaty,  no  legislature 
has  a  right  to  take  it  away  ;  no  governor  has  a  right  to  suspend 
it.  This  principle  is  confirmed  by  the  usage  of  every  civilized 
nation  of  Europe.  In  all  our  conquered  colonies,  the  established 
religion  was  confirmed  to  them  ;  by  which  I  understand,  that 
religion  should  receive  the  protection  of  the  State  in  those  colonies  ; 
and  I  should  not  consider  that  it  had  received  such  protection,  if 
their  clergy  were  not  protected." 

Stokes,  Chief  Justice  of  Greorgia  under  the  British  Government, 
says  in  his  Constitution  of  The  British  Coloni*'r<j  1783,  p.  30  : 
— "  The  province  of  Canada  was  ceded  to  Great  Britain  by  the 
Treaty  of  Paris,  concluded  10th  Feb.,  1763  ;  and  at  the  time  of  the 
cession,  Canada  contained  about  sixty-five  thousand  inhabitants, 
who  were  of  the  Church  of  Rome,  and  had  always  been  governed 
by  the  customs  of  Paris.  It  was  therefore  both  just  and  prudent 
to  indulge  the  inhabitants  with  the  exercise  of  their  religion 
(subject  to  the  King's  supremacy)  and  to  make  the  laws  of  the 
country  the  rule  of  decisions  there,  in  all  matters  of  controversy 
relative  to  property  and  civil  rights.  But  the  constitution  of 
Great  Britain  would  not  permit  the  criminal  laws  of  a  despotic 
Government  (which  were  inforced  without  the  intervention  of  a 
jury)  to  continue  in  any  of  its  plantations  ]  and  therefore  the 
Statute  14^  Geo.  Ill,  c.  83  was  made." 
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Now  can  any  unprejudiced  mind  entertain  for  a  moment  the 
idea  that  the  expression  '^  as  far  as  the  laws  of  Great  Britain 
permit,*'  have  had  the  effect  of  rendering  illusory  the  stipulation 
for  the  liberty  of  the  Catholic  religion  ?  Is  it  not  an  elementary 
principle  of  international  law  that  in  interpreting  a  treaty  the 
intention  of  the  parties  is  the  chief  object  of  research,  and  that  a 
clause  susceptible  of  two  meanings  must  be  understood  in  the 
sense  in  which  it  will  produce  some  effect  rather  than  that  in  which 
it  can  produce  none  ?  Girn  it  for  a  moment  be  doubted  that  the 
intention  of  the  high  contracting  parties  to  the  Treaty  of  Paris 
was  to  guarantee  the  free  exercise  of  the  Roman  Catholic  worship 
to  the  inhabitants  of  Canada  ?  Or  can  it  reasonably  be  supposed 
that  when  His  Britannic  Majesty  entered  into  a  solemn  engage- 
ment, he  acted  in  bad  faith  and  with  the  intention  of  really  pro- 
mising nothing  ?  Certainly  not.  That  promise  was  and  is  a  bind- 
ing one  not  only  in  the  light  of  international  law,  but  also  by 
and  under  the  laws  of  Great  Britain  ;  for  as  observed  by  Lord 
North,  and  decided  repeatedly  by  the  Privy  Council,  all  chur- 
ches in  the  colonies  are  by  the  common  law  on  a  footing  of  per- 
fect equality,  free  and  untrammelled  by  the  civil  power  in  the 
management  of  ecclesiastical  matters.  That  freedom  not  only 
accompanies  the  exercise  of  Catholic  public  worship,  but  compri- 
ses the  exercise  of  the  spiritual  authority  of  its  constituted  autho- 
rities, and  consequently  of  the  Pope,  inasmuch  as  it  is  a  funda- 
mental tenet  of  the  Catholic  faith  that  the  Sovereign  Pontiff  is 
head  of  the  Catholic  Church. 

It  is  not  necessary  for  the  determination  of  the  subject  matter 
nnder  consideration  to  inquire  whether  the  Imperial  Parliament 
or  a  colonial  legislature  can  validly  nullify  the  stipulations  of  an 
imperial  treaty  ;  this  question  has  been  already  discussed  in  the 
first  volume  of  this  Review  in  an  article  entitled  "  Le  Droit  Con- 
stitutionnel du  Canada  "  to  which  the  reader  is  referred.  The 
statutory  laws  of  Canada  are  in  accordance  with  the  Treaty  of 
Paris  and  with  the  public  common  law  of  England. 

An  Imperial  act  passed  in  1774*  commonly  called  the  "  Quebec 
Act,"  makes  the  ensuing  declaration  (by  its  5th  section)  :  "And, 
for  the  more  perfect  security  and  ease  of  the  minds  of  the  inhabi- 
tants of  the  said  province,  it  is  hereby  declared.  That  his  Majesty's 
subjects,  professing  the  religion  of  the  Church  of  Rome  of  and  in 


•  4  Geo.  3,  C.  83. 
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the  said  province  of  Quebec,  may  have,  hold  and  enjoy  the  free 
exercise  of  the  religion  of  the  Church  of  Borne  subject  to  the  Bling's 
supremacy,  declared  and  established  by  an  act,  made  in  the  first 
year  of  the  reign  of  Queen  Elizabeth,  over  all  the  dominions  and 
countries  which  then  did  or  thereafter  should  belong,  to  the  Impe- 
rial Crown  of  this  realm  ;  and  that  the  clergy  of  the  said  church 
may  hold,  receive  and  enjoy  their  accustomed  dues  and  rights,  with 
respect  to  such  persons  only  as  shall  profess  the  said  religion. 

It  is  contended  that  by  virtue  of  this  gtatute  of  Elizabeth,  the 
King  has  a  right  to  supremacy  over  the  Canadian  Catholic  Church 
in  spiritual  matters.  That  statute  certainly  does  proclaim  his 
Britannic  Majesty  "  supreme  Gtovemor,  as  well  in  all  spiritual  or 
ecclesiastical  things  or  causes  as  temporal,' '  but  it  does  not  give  to 
the  civil  courts  jurisdiction  in  spiritual  matters  ;  and  as  observed 
by  the  Solicitor  General  Sir  Boundell  Palmer,  and  Dr  Deane,  in 
the  opinion  which  has  been  cited,  the  Crown  is  supreme  over  all 
causes  ecclesiastical,  but  only  by  means  of  the  various  courts  of 
law  established  in  the  country.  In  Canada  no  court  has  been  es- 
tablished to  take  cognizance  of  ecclesiastical  causes.  Therefore, 
in  the  absence  of  such  courts,  the  Sovereign  cannot  exercise  an 
ecclesiastical  supremacy  even  by  means  of  the  Privy  Council,  inas- 
much as,  according  to  the  same  high  authorities,  the  judicial 
committee  has  only  an  appellate  and  not  an  original  jurisdiction. 

But  is  it  really  true,  as  has  been  asserted,  that  by  the  terms  of 
the  1  Elizabeth,  c.  1,  s.  9  (1558),  the  Catholic  Church  in  Canada 
is  subjected  to  the  spiritual  supremacy  of  the  English  Crown  ? 
Blackstone*  speaking  of  the  supremacy  declared  by  that  Statute, 
says:  "The  oath  of  supremacy  is  principally  calculated  as  a 
renunciation  of  the  Pope's  pretended  authority."  The  spiritual 
authority  of  the  Canadian  Bishops  thus  remains  untouched,  free 
from  all  intervention  of  the  Sovereign,  and  a  fortiori  of  the  civil 
tribunals.  Such  was  also  the  opinion  of  Loiv"  Castlereagh  as 
quoted  by  l'abbé  Ferland,  p.  131  :  "  L'Acte  du  Canada,"  said 
the  noble  Minister,  "  assure  aux  Catholiques  du  Canada  le  libre 
exercice  de  leur  religion,  à  leur  clergé  le  droit  de  recevoir  les 
dîmes  payées  par  ceux  qui  appartiennent  à  cette  croyance,  sauf 
l'acte  de  suprématie»  La  suprématie  du  roi,  suivant  cet  acte  se 
borne  à  empêcher  les  étrangers  d'exercer  aucune  juridiction  spiri 
tuelle  dans  les  possessions  de  la  Couronne.     Or,  l'Evêque  n'est 

•  Lib.  1,  368. 
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pas  un  étranger  ;  U  est  le  chef  d'une  religion,  qui  peut  êtreprati- 
qtiée  librement  sur  la  foi  du  Parlement  Impérial  ;  il  peut  récla- 
mer et  recevoir  xles  catholiques  les  dîmes  et  droits  ordinaires,  et 
exercer  à  leur  égard  les  pouvoirs  dont  il  a  toujours  joui.  Ce 
serait  donc  une  entreprise  fort  délicate,  que  d'intervenir  dans  les 
affaires  de  la  religion  catholique  à  Québec,  ou  de  forcer  l'Evêque 
titulaire  à  abandonner  ses  titres  et  à   agir,  non  comme  évêque, 

mais  seulement  comme  surintendant '' 

And  further  ;  the  supremacy  set  up  by  the  Act  of  Elizabeth 
has  not  been  entirely  introduced  into  Canada  by  the  Quebec  Act, 
but  only  that  portion  of  it  which  relates  to  temporal  matters. 
Xiord  North,  indeed,  in  the  course  of  the  debates  on  the  Quebec 
Act,  declared  in  the  name  of  the  Government  :  "  Whether  it  is 
convenient  to  continue  or  abolish  the  Bishop's  jurisdiction,  is 
another  question.  I  cannot  conceive  that  his  presence  is  essential 
to  the  full  exercise  of  religion  ;  but  I  am  sure  that  no  Bishop 
will  be  there  under  papal  authority  because  he  will  see  that  Great 
Britain  will  not  permit  any  papal  authority  in  the  country.  It 
is  expressly  forbidden  in  the  Act  of  Supremacy." 

What  I  the  presence  of  a  Bishop  not  essential  to  the  free  exer- 
cise of  the  Catholic  religion  !  I  But  if  there  be  no  Bishop,  who 
will  consecrate  the  priests  ?  And  if  the  presence  of  the  Bishop 
be  a  necessity,  who  is  to  ordain  him,  as  there  was  then  only  one 
Bishop  in  the  colony?  A  Catholic,  Apostolic  and  Eoman 
Church  without  a  Bishop  and  without  a  Pope  is  an  impossibility. 
liOrd  North  evidently  alluded  merely  to  the  temporal  authority 
of  the  Pope,  which  Great  Britain  jealously  prohibited  in  her 
dominions,  not  to  the  exercise  of  his  spiritual  jurisdiction. 

Hence,  nearly  all  the  members  of  the  House  of  Commons  were 
under  the  impression  that  '  the  Quebec  Act  made  the  Eoman 
Catholic  Church  the  established  Church  of  Canada. 

Dunning,  afterwards  Lord  Ashburton,  said  :  "  The  Koman 
Catholic  religion  is  established  by  law  ;  all  the  arguments  urged 
by  the  noble  Lord,  tending  to  shew  that,  de  jure^  the  Roman 
Catholics  are  entitled  to  a  full  toleration,  I  admit  to  be  well 
founded  in  law  ;  but  does  that  imply  that  the  same  toleration 

should  be  given  to  them  everywhere  ? Without  going  further 

into  the  subject,  it  suffices  for  me  to  say  that  the  religion  of  Eng- 
land seems  to  me  to  be  preferable  to  the  religion  of  France,  if 

your  object  is  to  make  this  an  English  colony Are  we,  then, 

to  establish  the  Roman  Catholic  religion  and  tolerate  the  Protes* 
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tant  religion?  I  conceive  so;  for  this  distinction  is  founded  in 
the  terms  of  the  bill." 

Sergeant  Glynn  :  ^<  A  countenance  is  given  to  the  Boman  Ca- 
tholic religion,  as  far  as  the  law  takes  notice  of  any  religion,  by 
making  a  direct  provision  for  it.  This  is  the  only  religion  that 
receives  any  countenance  and  protection.  The  Protestant  religion 
is  left  to  shelter  itself  under  such  r^ulations  as  hereafter  maybe 
found  necessary  for  the  due  exercise  of  it." 

Fox  :  "  Wo  are  now  going,  for  the  first  time,  to  levy  a  tax  for 
the  support  of  a  Roman  Catholic  establishment." 

Cornwall  :  "  With  regard  to  religion,  the  same  liberality  which 
has  been  extended  to  their  laws  has  been  extended  to  their  reli- 
gion also I  have  always  understood  that,  in  every  country, 

a  certain  portion  of  the  public  money  had  been  appropriated  for 
the  establishment  of  the  popular  religion  of  that  country.  ^^  This 
bill  goes  upon  that  principle." 

The  Solicitor  General  :  "I  agree  that  the  Eoman  Catholic 
religion  ought  to  be  the  established  religion  of  that  country  in  its 
present  state." 

Colonel  Barré  :  "  This  Bill  originated  with  the  House  of 
Lords.     It  is  Popish  from  the  beginning  to  the  end." 

Such  was  the  interpretation  given  by  the  members  of  the  Bri- 
tish House  of  Commons  to  the  5th  clause  of  the  Quebec  Act,  and 
certainly  it  is  very  different  from  that  given  to  the  same  clause 
by  those  legists  of  our  day  who  discover  in  it  the  subjection  of 
Catholicism  to  the  British  Crown*  And  indeed  in  what  way  the 
latter  interpretation  can  be  entertained  for  a  moment,  in  defiance 
of  the  express  and  precise  words  of  the  act,  is  more  than  we  can 
conceive.  How  can  the  grant  of  the  free  exercise  of  the  religion  * 
of  the  Church  of  Rome  be  coupled  with  the  subjection  of  that 
church  to  the  spiritual  supremacy  of  the  King  ?  In  what  coun- 
try, and  by  virtue  of  what  rules  of  law,  of  equity  or  of  plain  com- 
mon sense,  can  the  Church  of  Bome  be  found  free  and  at  the 
same  time  subject  to  the  spiritual  authority  of  a  Protestant 
Sovereign  in  spiritual  matters  ?  The  idea  is  self-contradictory 
and  absurd. 

All  difficulties  on  this  head  are  cleared  away,  upon  observing 
that  the  Quebec  Act  did  not  oblige  the  Catholics  of  Canada  to 
take  the  oath  of  allegiance  prescribed  by  the  statute  of  Elizabeth 
or  to  recognize  the  spiritual  supremacy  of  the  King,  but  a  spC' 
cial  oath  by  which  they  swear  fidelity  to  the  sovereign  in  matters 
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temporal,  and  containing  no  allnâon  to  or  admission  of  his  spiri- 
tual jurisdiction.  M.  Jenkinson  in  bringing  up  the  form  of  this 
oath  in  oonmiittee,  spote  as  follows  : 

"  It  haying  been  mentioned  last  night,  that  the  act  of  Supre- 
macy, besides  declaring  that  all  supreme  power  resides  in  the 
King,  &c.,  enacts  that  every  person  in  holy  orders,  every  person 
exercising  office,  shall  be  obliged  to  take  the  oath  which  enters 
very  largely  into  the  speculative  question  of  the  Pope  being  the 
head  of  the  church  ;  the  consequence  would  be,  that  every  priest, 
if  obliged  to  take  that  oath  would  certainly  relinquist  his  cure, 
and  that  parishes  would  be  left  without  priests;  or  persons  of  bad 
morals,  who  would  have  no  scruple  to  take  the  oath,  would  be  in 
possession  of  this  charge.  I  have  drawn  up  a  new  oath,  which 
Ib^  leave  to  bring  up,  and  which  it  is  my  wish  to  have  inserted 
as  a  clause  in  the  bill.'' 

Finally,  when  any  intelligent  man  is  reminded  that  the  spiri- 
tual authority  of  the  Pope  has  never  ceased  to  be  publicly  exer- 
cised in  Canada  from  the  cession  of  the  country  to  the  present 
day  ;  that  all  the  bishops  of  the  country  have  been  consecrated 
in  virtue  of  the  Pope's  bulls,  and  have  been  formally  recognized  by 
the  In^perial  and  Canadian  Governments,  *  and  even  by  the  colo- 
nial legislatures  ;  ^hat  Her  Most  Gracious  Majesty  has  solemnly 
recognized  in  principle  the  spiritual  independence  of  the  Pope,  in 
her  answer  to  the  petition  presented  to  her  by  the  Catholic  clergy 
of  Canada  relative  to  the  invasion  and  occupation  of  Eome  by 
the  Italian  Government  f  ;  how  can  he  seriously  argue  that  the 
Quebec  Act  has  abolished  the  spiritual  jurisdiction  of  the  Pope 
in  the  Catholic  hierarchy  of  Canada. 

It  may  not  be  out  of  place  to  remark  here  that  the  Parliament 
of  the  Dominion  as  well  as  the  Local  Legislatures  of  Quebec  and 

*  Forsyth,  Constitutional  Law,  49-51. 

t  In  a  dispatch  from  the  Secretary  of  State  for  the  Colonies  to  the 
Governor  General,  dated  8th  Sept.  1871,  No.  505,  Her  Majesty's  Gov- 
ernment declare  that  they  "  have  not  interfered  in  the  civil  affairs  of 
the  Boman  States  on  the  occasion  offormer  events  which  have  occur' 
red  during  the  reign  of  the  present  Pope,  nor  can  they  now  so  interfere; 
but  the  deep  interest  which  is  felt  by  many  millions  of  Her  Majesty's 
subjects  in  the  position  of  the  Pope,  renders  all  thcU  concerua  hisperao^ 
nal  dignity  and  indépendance  and  freedom  to  exercise  his  spiritual  /une* 
tionS)  fit  subjects  for  the  notice  of  Her  Majesties  Government^  and  they  have 
not  failed  to  take  such  steps  as  are  in  their  power  to  affoïd  to  the 
Pope  the  means  of  security  in  case  of  nted. 
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Ontario  have  not  the  power  to  alter  the  provisions  of  the  Quebec 
Aot.  The  British  North  America  Act,  1867,  sect.  129,  in  order 
to  remove  all  doubt  on  a  matter  of  so  great  importance  to  the 
large  number  of  Her  Majesty's  subjects  in  America,  has  positi- 
vely forbidden  the  Colonial  legislatures  to  touch  the  cases  provi- 
ded for  by  statutes  of  the  Parliament  of  Great  Britain  or  of  the 
Parliament  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
The  Imperial  Parliament  alone,  in  case  if  did  not  consider  itself 
bound  by  the  Treaty  of  Paris, — a  step  which  there  is  no  reason  to 
fear, — could  modify  the  rights  of  the  Catholic  Church  in  Canada  ; 
while  the  other  churches  of  Canada,  including  even  the  Anglican 
Church,  deriving  their  existence  from  the  common  law  of  the  coun- 
try and  the  fiat  of  the  colonial  legislatures,  remain  in  all  respecta 
subject  to  the  action  of  these  legislatures. 

D.   GiROUARD. 
Montreal,  30th  December,  1871. 

(^To  be  continued.) 
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L'EGLISE  ET  L'ETAT. 

Le  dernier  bulletin  de  la  JRevue  Critique  contenait  sous  ce 
titre  un  travail,  qui  n'est  autre  chose  qu'une  revue  critique  du 
procès  Guibord,  encore  pendant.  L'auteur  s'est  contenté  d'afEu*- 
mer  les  plus  étranges  prétentions,  sans  apporter  à  la  discussion  un 
argument  nouveau,  un  document  de  nature  à  éclairer  le  débat. 
Une  publication  aussi  durable  qu'une  Revue  ne  devrait  passer  au 
creuset  de  la  discussion  que  les  procès  définitivement  jugés,  car 
il  n'y  a  que  ceux  là  qui  soient  du  domaine  de  la  science. 

M.  Edmond  Lareau  et  moi,  nous  publions  depuis  huit  mois 
une  histoire  documentaire  du  droit  Canadien.  L'auteur  de  l'ar- 
ticle en  parlant  de  l'ouvrage  et  le  citant  avec  une  insistance  qui 
nous  fait  trop  d'honpeur,  omet  le  nom  de  mon  laborieux  collabo- 
rateur. Il  est  difficile  d'attribuer  cela  à  un  oubli.  Non  content 
de  cette  omission  intentionnelle,  il  me  donne  une  qualité  autre 
que  celle  qui  apparait  sur  notre  livre.  Ce  ne  serait  pas,  d'après 
lui,  comme  historien,  Avocat  ou  Professeur,  que  je  travaillerais  à 
cette  histoire  du  Droit,  mais  bien  comme  Préndent  de  VLutitut 
Canadien,  En  parlant  de  M.  Lareau,  qui  ne  fait  pas  partie  de 
l'Institut  Canadien,  l'auteur  manquait  de  prétexte  pour  me  faire 
figurer  comme  Président  de  cette  institution.  Et  pourtant  il 
fallait  bien  me  couvrir  de  ce  titre  pour  le  succès  de  la  cause  :  Ce 
n'était  pas  le  procès  de  la  veuve  Guibord  que  l'on  critiquait, 
mais  celui  de  l'Institut  Canadien.  Or  tout  ce  que  son  Président 
pourrait  dire  ou  écrire  comme  avocat,  professeur  ou  historien 
serait  entaché  de  partialité  et  même  d'exagération,  si  ce  n'est 
d'un  peu  de  fausseté.  Cette  tactique  peut-être  de  guerre  louche, 
même  dans  une  polémique  ;  elle  n'est  pas  admissible  dans  une 
revue  scientifique  du  genre  de  celle-ci.  J'ai  dû  protester  ailleurs, 
lors  de  la  publication  de  la  Bévue  et  je  réïtère  mes  regrets  de  me 
voir  engager  sur  un  terrain  qui  répugne  à  mes  habitudes. 

Dans  son  travail,  l'auteur  cherche  à  prouver  que  j'ai  voulu 
affirmer  trois  points  de  fait  que  mes  propres  citations  contredi- 
sent.   Ceci  est  grave  et  demande  une  réponse. 

lo.  Les  libertés  gallicanes^  dit-il,  n'ont  jamais  été  introduites 
dans  la  Nouvelle  France. 
Vol.  IL  c  Ko.  1 
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2o.  II  n'y  a  jamais  eu  d'officîalité  sous  la  domination  Fran- 
çaise. 

3o.  L'appel  comme  d'abus  n'a  jamais  existé. 

Telles  sont  les  affirmations  au  sujet  desquelles  on  prétend  trou- 
ver dans  notre  livre  des  preuves  dont  il  sera  facile  d'apprécier  la 
valeur. 

Libertés  gallicanes.  La  déclaration  do  1682  n'a  été  que  la  re- 
affirmation du  Concordat  de  1515.  Nous  sommes  d'accord  sur 
ce  point,  c'est  beaucoup.  L'auteur  ne  veut  pas  admettre  que  les 
Ordonnances  royaux  postérieures  à  1663  n'avaient  pas  besoin  de 
l'enregistrement  au  Conseil  Supérieur  pour  avoir  force  de  loi, 
mais  il  ne  peut  se  soustraire  à  l'aveu  qu'au  moins  celles  antérieu- 
res à  cette  époque  avaient  cette  qualité  en  dehors  de  l'enregistre- 
ment, puisqu'il  n'y  avait  pas  alors  de  Conseil  Supérieur,  ni  d'en- 
registrement possible.  Si  l'Edit  de  1682  ne  trouve  pas  grâce 
devant  l'auteur,  il  respectera  au  moins  le  concordat  de  1515.  Les 
libertés  gallicanes  ne  datent  pas  de  1682  et  c'est  ignorer  l'histoire 
que  de  n'en  pas  faire  remonter  l'établissement  à  une  époque  beau- 
coup plus  reculée.  En  1582,  juste  cent  ans  avant  la  célèbre 
déclaration  des  évêques  de  France,  Mgr.  de  Foix,  archevêque  de 
Toulouse,  écrivait  au  Pape  Grégoire  XIII  au  sujet  d'un  appel 
comme  d'abus  récemment  jugé  par  le  parlement  de  Paris  :  "  Que 
si  après  Dieu  et  la  piété  et  dévotion  de  nos  rois,  il  y  avait  chose 
qui  eut  conservé  la  juridiction  ecclésiastique,  l'autorité  du  Saint 
Siège  et  la  foi  et  la  religion  catholique  en  France ,  c'étaient  les 
parlements,  juges  souverains  des  appellations  comme  d'abus  ;  que 
ces  appellations  étaient  fondées  en  plus  grande  équité  qu'on  ne 
croyait,  et  qu'elles  étaient  si  enracinées  en  France,  que  l'on  déra. 
cinerait  plutôt  tout  l'appenin  du  milieu  de  l'Italie,  que  l'on  aboli- 
rait les  appellations  comme  d'abus  de  ce  royaume,  ou  qu'on  souffrit 
qu'autre  en  jugeât  que  le  roi  ou  sa  cour  de  parlement."  (Fevret, 
T.  1er,  pp.  24  et  25). 

Nous  sommes  d'accord  aussi  sur  la  portée  du  Concordat  de  1515 
relativement  à  la  nomination  des  évêques  :  au  roi  la  nomination^ 
au  pape  V institution.  Ceci  est  une  des  libertés  gallicanes,  n'en 
déplaise  au  savant  critique  I  Rayer  cette  liberté  du  Code  ecclé- 
siastique en  France,  qu'obtenez  vous  ?  Si  ce  n'est  de  réunir  dans 
les  mains  du  pape  et  la  nomination  et  l'institution  des  évêques. 
Le  pape,  par  le  concordat  de  1515,  a  renoncé  à  la  prérogative  de 
nommer  aux  évêchés.  Depuis  cette  époque,  ce  droit  a  été  réuni 
à  la  Couronne  de  France,  et  lors  de  l'établissement  du  Conseil 
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Sapérienr  ea  1663,  rien  n'était  changé  à  cet  égard.  Il  est  donc 
tout  naturel  de  conclure  que  puisque  tous  les  évêques  de  la  Colo- 
nie ont  été  nommés  par  le  Boi  de  France  et  institués  par  le  Pape, 
ce  fut  en  yertu  du  Concordat  de  1515,  ou  ce  qui  est  tout  un,  de 
Fédit  fondé  sur  la  déclaration  de  1682.  Pour  réfuter  victorieuse- 
ment cet  avancé,  il  faudrait  citer  le  nom  d*un  seul  évêque,  sous  la 
domination  Française,  qui  ait  été  nommé  et  institué  en  même 
temps  par  le  pape  ;  et  Ton  peut  défier  les  plus  laborieuses  recher- 
ches historiques  pour  en  trouver  un. 

Dans  une  dissertation  comme  celle-ci,  il  ne  faut  pas  se  laisser 
distraire  par  la  poursuite  d'un  but  mystérieux,  autrement  les 
citations  d'auteurs  diront  tout  le  contraire  de  ce  qu'elles  contien- 
nent. Ainsi  le  Koi  en  installant  Mgr  de  Pontbriand,  au  siège  epis- 
copal de  Québec,  dit  qu'il  n'a  rien  trouvé  dans  les  bulles  d'insti- 
tution de  contraire  aux  privilèges,  franchises  et  libertés  de  VE- 
glise  gallicane.  En  faisant  cette  citation  nous  disions,  M.  Lareau 
et  moi,  que  c'est  la  meilleure  preuve  que  les  Evêques  de  la  colo- 
nie se  sont  conformés  à  la  déclaration  de  1682,  autrement  appelée 
la  reaffirmation  des  libertés  gallicanes.  Le  critique,  à  vues  pré- 
méditées, ne  trouve  pas  du  tout  que  ce  soit  là  une  preuve.  Les 
mots  libertés  gallicanes  sont  en  toutes  lettres  dans  le  document 
qu'il  reproduit,  il  les  souligne  même  afin  qu'ils  ne  passent  pas 
inaperçus,  et  cependant  il  veut  nous  faire  admettre  qu'ils  n'y 
sont  pas  !  Le  reste  de  la  discussion  sur  ce  point  est  de  cette  force. 
Il  pose  des  prémisses  claires  comme  2  et  2  font  4  et  il  tire  une 
conclusion  qui  ne  va  à  rien  moins  qu'à  2  et  2  font  5.  Il  dit  (page 
439  de  la  Revue)  :  "  M.  Doutre  ajoute  que  Mgr.  de  Laval  a  été 
nommé  par  le  Roi  et  institué  par  le  Pape,  conformément  au  Con- 
cordat de  1515.  SoitI  Est  ce  que  cela  prouve  l'introduction  en 
Canada  des  libertés  de  l'Eglise  gallicane?"  Ce  raisonnement 
choque  la  logique  la  plus  élémentaire.  Il  faut  choisir  entre  le 
paradoxe  et  l'aveuglement.  Si  la  nomination  de  Mgr  de  Laval  a 
été  conforme  au  Concordat  de  1515  et  si  ce  concordat  a  créé  les 
libertés  gallicanes,  faut-il  Un  grand  effort  de  logique  pour  dire 
que  ces  libertés  ont  dû  être  introduites  dans  la  Nouvelle  France, 
puisque  la  nomination  de  Mgr  de  Laval  a  été  faite  conformément 
à  ces  libertés  ? 

Avant  de  terminer  ce  sujet,  je  ne  puis  laisser  passer  une  excen- 
tricité, qui  devient  plus  comique,  quand  elle  est  répétée  pour  la 
quatrième  fois.  Parce  que  l'on  trouve  dans  les  Chartes,  Provisions, 
Brevets  &c.,  les  mots  ;  religion  cathoUque,  apostolique  et  romaine^ 
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on  en  conclut  qu'il  n'y  avait  pas  de  libertés  gallicanes  en  Canada. 
Aurait^il  fallu  pour  rendre  ce  gros  argument  impossible,  remplacer 
ces  mots  par  :  religion  gallicane  1  Depuis  quand  les  gallicans 
ont  ils  cessé  d'être  catholiques,  apostoliques  et  romains  ?  Existe- 
t^il  une  religion  gallicane  ?  Les  Catéchismes  en  1600  ou  1700 
comme  en  1871,  en  France,  font-ils  dire  aux  enfants  qu'ils  sont 
gallicans,  au  lieu  de  leur  apprendre  qu'ils  sont  catholique» 
apostoliques  et  romains  ?  M.  Mame,  le  libraire  religieux  par 
excellence,  en  France,  publie  des  Paroissiens  romains^  à  l'usage 
des  catholiques,  mais  n'a  jamais,  à  ce  que  je  sache,  publié  des  Pa- 
roissiens gallicans.  Dans  dix  ansd'ici,  quand  l'affaire  Guibord  sera 
quelque  peu  oubliée,  ceux  qui  auront  attaché  leur  nom  à  cette 
espièglerie  rougiront  candidement  sans  qu'on  leur  demande. 

Ceux  qui  ont  trouvé  que  dans  l'acte  de  rédaction  du  Conseil 
Supérieur,  renonciation  des  causes  civiles  et  criminelles  dans  la 
définition  de  la  juridiction  de  ce  conseil,  excluait  la  compétence 
dans  les  causes  canoniques,  associeront  leur  modestie  à  celle  de  la 
première  catégorie  de  logiciens.  N'y  eut-il  que  les  appels  comme 
d'abus  dont  le  conseil  a  si  souvent  pris  connaissance  qu'ils  suffi- 
raient pour  établir  le  fait  queUe  Conseil  exerçait  un  contrôle  et 
une  juridiction  sans  limite. 

Officialité:  Il  n'y  a  pas  de  doute  que  pendant  longtemps  le 
Conseil  Supérieur  ne  voulut  pas  reconnaitre  l'officialité  et  c'est 
pour  cette  raison  que  dans  la  plupart  des  arrêts,  on  voit  les  mots: 
prétendue  ojffîcialité.  Mais  dès  1713,  l'offîcialité  est  formellement 
reconnue.  Il  peut  se  faire  que  le  savant  critique  l'ait  ignoré,  puis- 
que ses  connaissances  historiques  étaient  limitées  aux  bulletins  de 
notre  ouvrage,  qui  ont  été  publiés.  S'il  s'était  donné  le  trouble 
d'ouvrir  un  volume  qui  est  à_la  portée  de  tous  :  les  Edits  et  Ordon- 
nances, il  aurait  trouvé  à  la  page  160  du  second  volume,  une  recon- 
naissance de  l'offîcialité  dans  l'appel  comme  d'abus  de  Jacques 
Sivre  dit  St  Fort;  une  autre  reconnaissance  de  l'offîcialité  à  la 
page  163  du  même  volume,  dans  l'affaire  de  Pierre  Le  Boulan- 
ger. Ou  ne  peut  ici  prétexter  que  ces  documents  soient  inédits  : 
ils  sont  en  la  possession  du  public  depuis  près  de  50  ans.  Le  seul 
document  inédit  que  nous  ayons  publié,  a  été  un  défaut  accordé 
à  Jacques  Sivre  dit  St  Fort  contre  le  promoteur  de  l'officialité, 
qui  avait  jugé  à  propos  de  ne  pas  plaider  en  Appel  :  il  est  néan- 
moins condamné  par  le  Conseil  Supérieur,  qui  jugeait,  en  pleine 
connaissance  de  cause,  un  appel  comme  d'abus.  Si  le  critique  au- 
quel je  réponds  voit  si  souvent  des  appels  comme  d'abus  non  dé- 
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finitivement  décidés,  il  ne  faut  pas  en  conclure  que  œs  appels 
n'existaient  pas,  il  faut  plutôt  supposer  qu*on  réglait  la  difficulté 
à  l'amiable,  avant  d'attendre  la  jugement  final  :  ce  qui  prouve 
hors  de  doute  l'efficacité  de  cette  procédure.  Nier  que  l'officia- 
lité  a  existé,  c'est  rejeter  do  l'histoire  les  nombreux  documents  qui 
l'établissent  et  c'est  user  de  la  même  force  de  raisonnement  déjà 
signalée,  qui  a  servi  à  nier  l'existence  du  droit  gallican,  en 
Canada. 

Appel  comme  d'abus  :  Il  faudrait  ici  me  répéter  pour  démon- 
trer qu'il  y  a  eu  plusieurs  appels  comme  d'abus. 

Il  s'est  trouvé  toutefois  des  touristes  qui,  ayant  lu  Notre-Dame 
de  Paris  et  croyant  que  tout  était  fiction  dans  ce  livre,  ont  eu 
besoin  d'être  conduits  sous  le  péristyle  de  l'église  pour  croire  à 
son  existence.  Je  vais  en  faire  autant  pour  ceux  qui  ont  des  yeux 
et  ne  voient  pas. 
Edits  et  Ordon.  T.  2,  pp  129  et  130  Appel  Comme  d'Abus. 

"        "   pl60  " 

"       "   pl63  " 

"       "   pl93  " 

"       "   p  204  " 

"       "   p328  '• 

"       "   p331  " 

"       "   p332  " 

Ce  dernier  est  celui  qui  a  fait  le  plus  de  bruit.  Il  concernait 
les  funérailles  de  l'Evêque  de  St  Valier.  Le  cas  de  Sivre  dit  St 
Fort  est  conclusif  vu  que  l'appel  a  été  définitivement  jugé. 
Comme  on  le  voit  nos  affirmations  sont  conformes  à  nos  citations. 

GONZALVE  DOUTRB. 


En  publiant  cet  écrit  de  M.  Doutre,  la  Rédaction  de  la  Revue  doit 
rappeler  à  ses  correspondants  deux  règles  invariables  de  sa  direction  : 

lo  Lorsqu'un  article  de  la  Revue  provoque  une  réponse,  cette  ré- 
ponse doit  être  adressée  directement  à  la  Revue  d'abord,  et  ne  peut  être 
admise  lorsque  celui  qui  la  fait  s'est  déjà  adressée  à  la  presse  quoti. 
dienne  pour  discuter  le  même  sujet. 

2  Les  écrits  adressés  à  la  Revue  doivent  être  strictement  exempts 
d'allusions  personnelles  et  garder  toujours  la  dignité  du  style  légal. 

L'article  de  M.  Doutre  manque  à  ces  deux  règles,  mais  comme  il 
a  trait  à  un  écrit  publié  par  un  des  Directeurs  de  la  Revue^  à  la  de- 
mande spéciale  de  ce  dernier,  la  Direction  a  cru  devoir  consentir  à 
sa  publication. 

NOTB  DE  LA  RÉDACTION. 
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REMAKKS  ON  THE  LAW  RELATING  TO  MARRIAGE 

LICENSES,  QUEBEC. 

By  "  The  British  North  America  Act,  1867,"  the  Dominion 
Legislature  is  charged  with  legislation  regulating  ^^  Marriage  and 
Divorce"  in  Canada,  while  'the  solemnization  of  marriage  in  the 
Provinces  is  entrusted  to  the  several  local  parliaments.  Under  this 
authority,  the  Quebec  Legislature,  at  its  last  session,  passed  a 
bill  respecting  marriage  licenses  modifying  the  present  law.  This 
bill  will  come  into  force  on  the  1st  July  next  (1872). 

It  is  to  be  regretted  that  the  legislation  on  the  law  of  mar- 
riage, and  of  the  solemnization  of  marriage,  should  have  been 
divided  betwen  two  distinct  legislative  bodies.  The  law  of  mar* 
riage  in  the  Province  of  Quebec  is  already  confused,  by  the  tacking 
on  of  church  discipline  to  the  civil  law.  Instead  of  uniformity  on 
so  important  a  subject  as  the  law  of  marriage,  which  we  should 
seek  to  secure  throughout  our  confederated  states,  a  conflict  of 
law,  such  as  wc  see  in  England,  Scotland  and  Ireland,  is  likely  to 
be  reproduced  here. 

It  will  be  necessaiy  to  refer  to  the  chief  points  of  the  law  rcla* 
ting  to  marriage  licenses  as  it  now  stands,  that  the  alteration  under 
this  Quebec  Act  may  be  understood. 

Under  the  Civil  Code  of  Lower  Canada,  §57,  unless  a 
minister  about  to  solemnize  a  marriage  has  published  the  banns  o^ 
marriage  himself,  he  must  be  Aimished  with  a  certificate  estab- 
lishing that  the  publications  of  banns  required  by  law  have  been 
duly  made. 

By  §58,  this  certificate  must  be  signed  by  the  person  who 
published  the  banns. 

§59,  provides  that  "  The  marriage  ceremony  may,  however, 
be  performed  without  this  certificate,  if  the  parties  have  obtained 
and  produce  a  dispensation  or  license  from  a  competent  authority 
authorizing  the  omission  of  the  publications  of  banns." 

Heretofore  '^  marriage  licenses"  have  been  issued  by  the 
Governor  General  as  representing  the  Crown,  Our  statutory  law 
(35  Oreo.  3,  c.  4,  §4,)  as  well  as  the  Civil  Code  L.  C,  (sees.  59, 
127,  134,  157,)  recognize  the  existence  of  this  licensing  power, 
although  it  does  not  appear  to  have  been  specially  enacted  in 
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Lower  Canada,  as  in  Upper  Canada  (see  Con  :  Stat  :  U.  C.  cap. 
83,  §2.)  This  system  is  evidently  adopted  here  under  the  Com- 
mon Law  of  England.  By  this  Common  Law,  as  well  as  by  the 
English  Statutory  Law,  the  Crown  holds  supremacy  in  civil  as 
well  as  ecclesiastical  matters.* 

In  England  the  marriage  license  system  has  passed  through 
several  phases,  and  is  now  adopted  under  a  public  system  of 
r^istration  which  is  required  for  some  time  prior  to  the  mar- 
riage. 

In  this  Province  of  Lower  Canada  (now  Quebec)  marriage 
licenses  are  issued  by  an  officer  appointed  by  the  Crown,  to  any 
applicant  who  furnishes  a  bond  of  $800  in  himself  and  two 
sureties,  that  no  legal  impediment  exists.  As  the  Church  of 
Rome  by  its  discipline  does  not  allow  its  priests  to  use  Crown 
license,  and  only  admits  the  dispensing  power  of  the  Bishop  of  the 
Diocese,  their  use  has  been  confered  to  Protestants,  the  Church  of 
Rome  wisely  adopting  as  its  rule  the  publication  of  banns. 

By  Art  §130,  C.  C,  the  publications  of  banns  is  made  by  the 
priest,  minister  or  other  officer,  in  the  church  to  which  the  parties 
belong,  at  morning  service,  or  if  there  be  no  morning  service,  at 
evening  service,  on  three  Sundays  or  holidays,  with  reasonable 
intervals.  If  the  parties  belong  to  different  churches,  these  pu- 
blications take  place  in  each  of  such  churches. 

By  §131,  if  the  actual  domicile  of  the  parties  to  be  married 
has  not  been  established  by  a  residence  of  six  months  at  least, 
the  publications  must  also  be  made  at  the  place  of  their  last 
domicile  in  Lower  Canada. 

By  §132,  L.  C,  if  their  last  domicile  be  out  of  Lower  Canada, 
and  the  publications  have  not  been  made  there,  the  officer  who  in 
that  case  solemnizes  the  marriage,  is  bound  to  ascertain  that 
there  is  no  legal  impediment  between  the  parties,  and 

By  §133,  C.  C,  if  the  parties  or  either  of  them  be,  in  so  far 
as  regards  marriage,  under  the  authority  of  others,  the  banns  must 
be  also  published  at  the  place  of  domicile  of  those  under  whose 
power  such  parties  are. 

As  the  consent  of  the  parties  to  the  marriage,  and  of  those  in- 
terested therein,  is  of  the  essence  of  the  contract,  and  as  the  pre- 
vention of  an  illegal  marriage  is  of  more  importance  than  the 
annulling  of  the  same,  it  will  be  apparent  that  the  publication  of 

•  Stephens  Com  :  Vol.  2,  p.  515,  533  ;  Vol,  3,  p.  47, 
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banns  is  well  adapted  to  seoore  this  prevention,  whereas  the  lioense 
system,  according  to  our  law,  makes  no  pretension  to  publicity, 
but  relies  solely  on  the  penalty  under  the  bond,  and  the  penalty 
on  thé  minister  to  be  hereafter  referred  to. 

By  §129,  C.  C,  *^  All  priests,  rectors,  ministers  and  other 
officers  authorized  by  law  to  keep  registers  of  Acts  of  Civil  Status 
are  competent  to  solemnize  marriage  ;  But  none  of  the  officers 
thus  authorized,  can  be  compelled  to  solemnize  a  marriage  to 
which  any  impediment  exists  according  to  the  doctrine  and  belief 
of  his  religion,  and  the  discipline  of  the  church  to  which  he 
belongs.'* 

From  this  clause,  it  may  be  inferred  that  unless  there  be  any 
impediment  through  '^ doctrine,*'  '^belief,"  or  discipline,  all 
priests  et  al»  may  be  compelled  to  solemnize  the  marriage  of  any 
parties  presenting  themselves,  subject,  however,  to  no  impediment 
having  been  disclosed,  under  the  publication  of  banns,  the  license, 
or  existing  to  the  personal  knowledge  of  the  priest  or  minister. 

A  refusal  would  subject  the  priest  to  an  action  for  damages  or 
proceedings  under  mandamus,  and  then  the  point  as  to  how  far 
the  discipline  of  the  church  is  subservient  to  the  Civil  Law  would 
arise.     This  point  has  not  been  presented  before  our  Courts. 

By  Art.  §157,  C.C.,  "  If  the  publications  required  were  not  made 
or  their  omission  supplied  by  means  of  a  dispensation  or  license, 
or  if  the  legal  or  usual  intervals  for  the  publications  or  solemniza- 
tion have  not  elapsed  the  officer  solemnizing  the  marriage  under 
such  circumstances  is  liable  to  a  penalty  not  exceeding  five  hun- 
dred dollars." 

By  §158,  C.  C,  "  The  penalty  imposed  by  the  preceding 
article  is  in  like  manner  incurred  by  any  officer  who  in  the  execu- 
tion of  the  duty  imposed  on  him,  or  which  he  has  undertaken,  as 
to  the  solemnization  of  a  marriage,  contravenes  the  rules  prescri- 
bed in  that  respect  by  the  different  articles  of  the  present  title." 

This  last  article  recognizes  the  solemnization  of  marriage  as 
'^  a  duty  imposed  on  him,"  and  gives  effect  to  the  penalty  in  case 
of  his  contravening  the  title  ''on  marriage,"  which  embraces 
eveiy  rule  in  the  entire  law  r^ulating  marriage  and  its  celebra- 
tion. 

This-  penalty  was  found  to  be  a  terror  to  Protestant  clergyman 
in  the  solemnization  of  marriage.  Some,  it  is  true,  assumed  in- 
correctly, that  the  marriage  license  firom  the  Crown  conveyed  full 
authority  to  celebrate  the  marriage,  and  was  a  guarantee  that  no 
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l^al  impediment  did  exist.  They  contended,  and  with  apparent 
reason,  that  it  was  the  duty  of  the  issuing  officer  to  ascertain  and 
satisfy  the  requirement  of  the  law  that  no  legal  impediment  did 
exist,  and  that  it  only  remained  for  the  priest  to  perform  the 
religious  form  attending  the  contract,  and  that  if  any  penalty  were 
imposed  as  a  security  to  the  public,  that  this  penalty  should  bo 
imposed  on  the  officer  issuing  the  marriage  license. 

The  Act  of  the  Quebec  LegisUture  provides,  §1.  "  That  in  so 
far  as  regards  its  solemnization  of  marriage  by  Protestant  minis- 
ters of  the  Gospel,  all  marriage  licenses  shall  be  issued  from  the 
office  of  the  Provincial  Secretary  under  the  hand  and  seal  of  the 
Lieutenant  Governor,  who  for  the  purposes  of  such  licenses,  shall 
be  the  competent  authority  under  article  59  of  the  Civil  Code." 

It  might  have  been  correct  to  say  a  competent  authority,  as  the 
Quebec  L^islature  cannot  derogate  from  the  right  of  the  Crown 
under  the  Common  Law  of  England  to  issue  a  license  if  it  see  ût. 

§2.  Provides  :  ^^  In  so  far  as  regards  the  solemnization  of  mar- 
riage by  Protestant  ministers  aforesaid,  no  marriage  license  issued 
in  any  other  manner  or  ârom  any  other  authority  shall  be  neces- 
sary." 

§3.  Provides  that  "  The  licenses  issued  under  this  Act  shall  be 
furnished  by  such  persons  as  the  Lieutenant  Governor  in  Coun- 
cil shall  name  for  that  purpose,  to  all  persons  requiring  the  same, 
who  shall  previously  have  given  bond,  together  with  two  sureties 
being  householders,  and  in  the  form  appended  to  this  Act." 

The  bond  is  in  the  sum  of  $800,  on  the  conditign  that  ^4f  it 
shall  not  hereaf^r  appear  that  they  or  either  of  them  the  said 
and have  any  lawful  let  or  impediment,  pre-con- 
tract, affinity  or  consanguinity  to  hinder  them  being  joined  in 
holy  matrimony  and  afterwards  then  living  together  as  man  and 
wife,  then  this  obligation  to  be  void  and  of  none  effect,  otherwise 
to  be  and  remain  in  full  force  and  virtue." 

§4  :  Declares  that  the  fee  shall  be  $8,  not  more  than  $2  of 
which  shall  be  allowed  to  the  issuer,  the  balance  to  be  paid  to  the 
Treasurer  of  the  Province. 

§5  :  Provides  that  the  revenue  so  raised  shall  be  apportioned 
among  protestant  institutions  of  superior  education,  by  the  minis- 
ter of  public  instruction,  under  the  authority  of  the  Governor  in 
Council. 

By  §6  :  "  No  minister  who  has  performed  any  marriage  cere- 
mony, under  the  authority  of  a  license  issued  under  this  Act,  shall 
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be  subject  to  any  action  or  liability  for  damage  or  otherwise,  by 
reason  of  there  being  any  legal  impediment  to  the  marriage,  unless 
at  the  time  when  he  performed  such  ceremony  he  was  aware  of 
the  existence  of  such  impediment.*' 

§7  :  Provides  that  the  Act  shall  come  into  force  on  the  1st  July 
1872. 

The  gist  of  the  Act  is  thus  in  the  declaration  of  :  1.  Who  shall 
issue  licenses  for  Protestant  ministers.  2.  That  no  other  license 
shall  be  necessary.  3.  That  the  funds  derived  from  the  sale  of 
licenses  shall  be  applied  to  the  purposes  of  superior  Protestant 
education.  4.  That  ministers  using  the  license  shall  be  relieved 
from  all  penalty  unless  aware  at  the  time  of  the  celebration  of  the 
marriage  of  the  existence  of  an  impediment. 

Now  although  this  relief  from  a  penalty  for  the  transgression  of 
the  law,  for  which  a  license  affords  no  means  of  guarding  against, 
and  which  license  the  law  obliges  ministers  to  adopt,  is  reasonable 
and  just  so  far  as  the  priest  or  minister  is  concerned,  still  a  wrong 
is  done  to  the  people  by  such  a  law.  Thus  the  most  sacred  rights 
of  family  as  to  civil  status,  succession  and  inheritance,  are  guaran- 
teed by  the  security  of  what  ?  Of  the  collection  of  a  penalty  of 
$800  under  a  bond,  and  of  the  proof  that  the  priest  or  minister 
was  aware  at  the  time  of  the  celebration  of  the  marriage  that  an 
impediment  did  exist.  However  respectable  any  class  of  minis- 
ters or  men  may  be,  such  vital  interests  to  citizens  of  a  State 
should  not  be  so  imperilled.  Even  with  the  greatest  care  and  in 
perfect  good  faith,  injustice  may  be  committed.  Ministers  of  reli- 
gion cannot  be  supposed  to  know  by  intuition  that  no  impedi- 
ment exists,  and  the  "  license"  system  effectually  prevents  their 
ascertaining  the  facts  which  they  should  know  and  might  learn 
through  the  publications  of  banns. 

The  truth  is  apparent  that  the  license  system  is  a  vicious  one 
as  it  now  exists  in  Canada. 

If  the  English  system  of  public  registration  of  marriage  licen- 
ses for  some  time  prior  to  their  use  were  adopted,  some  publicity 
might  be  obtained,  but  neither  this  plan  nor  any  other  appears  so 
practical  and  likely  to  attain  the  object  sought  as  the  publications 
of  banns  in  the  face  of  the  congregation  where  the  parties  interested 
reside  and  are  known. 

Or  if  the  system  of  licenses  be  persisted  in,  then  the  issuing 
officer  should  be  charged  as  a  public  officer  to  satisfy  himself  by 
evidence  taken  in  a  legal  manner  that  no  impediment  does  exist. 
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Any  penalty  for  a  n^leot  of  duty  should  fall  on  him,  but  even  thÎB 
would  not  be  just,  as  he  may  be  deceived  by  false  evidence. 

It  cannot  be  assumed  that  the  issuing  of  licenses  is  for  revenue 
purposes.  Such  trifling  with  the  most  sacred  rights  of  a  com- 
munity for  such  purpose  would  justify  the  denunciation  of  the 
tax  as  immoral.  If  the  discipline  of  the  several  churches  could 
make  the  publications  of  banns  obligatory  on  all,  then  the  simple 
remedy  would  be  the  adoption  of  that  rule. 

Thb  the  Church  of  Rome  professes  to  do.  Whether  the  law 
will  recognize  such  a  pretension  is  a  point  which  is  open  to  dis- 
cussion, and  brings  up  the  consideration  of  the  Law  of  Marriage 
in  this  Province. 

I  may  on  a  future  occasion  discuss  this  question  and  close  the 
present  remarks,  by  stating  that  although  the  use  of  marriage 
licenses  under  the  Quebec  Act  is  restricted  to  Protestant  minis- 
ters of  the  Grospel,  their  effect  may  extend  beyond  the  Protestant 
people,  and  that  mixed  marriages  and  the  marriage  of  Koman 
Catholics  under  Crown  licenses  may  give  an  importance  and  an 
effect  to  this  Act  not  contemplated  by  the  Quebec  Parliament. 

W.  B.  Lambs. 

Montreal,  29th  December,  1871. 
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The  constmotion  of  railroads  as  aids  to  the  settlement  of  our 
public  lands  is  an  enterprise  of  the  highest  national  importance, 
and  as  such  ought  to  receive  from  the  community  and  from  the 
Government  all  the  assistance  which  they  can  command. 
Every  person  must  have  seen  with  satisfaction  the  liberality 
with  which  our  rural  and  urban  municipalities  have  subscribed 
to  the  stock  of  the  various  companies  now  in  process  of 
organization  or  which  are  already  pushing  on  the  construction  of 
new  lines.  The  Provincial  Legislatures  have  resolved  .to  insure 
the  success  of  these  enterprises  by  granting  to  them  large  tracts 
of  the  pubho  lands.  Are  these  grants  constitutional  ?  Such  is 
the  question  to  which  the  writer  purposes  to  draw  public  atten- 
tion. This  point  of  constitutional  law  would  have  been  raised 
more  opportunely  before  the  incorporation  of  these  companies  ; 
but  it  cannot  be  denied,  even  at  the  present  time,  that  it  is  one  of 
great  practical  importance.  If  the  success  of  the  present  railway 
movement  depends  in  great  measure  on  the  grant  of  those  public 
lands  ;  if  the  money  votes  of  the  municipalities  have  been  given 
on  the  faith  of  these  grants,  it  becomes  necessary  to  ascertain 
that  their  legality  cannot  be  called  in  question.  If  the 
constitution  is  defective  in  this  respect,  it  must  be  amended, 
not  violated.  The  following  opinion  is  published  only  after  a  full 
discussion  in  the  editorial  committee  of  the  Revue,  and  after 
having  received  the  approbation  of  several  confreres  of  the  Mon- 
treal Bar. 

By  the  common  law,  all  the  public  lands  are  the  property  of 
the  Crown.  It  was  formerly  a  disputed  question  whether  the 
Kings  of  England  had  the  right  to  alienate  the  Crown  Lands. 
In  course  of  time  the  Kings  certainly  exercised  the  right  of 
granting  the  Crown  Lands  at  their  pleasure.  But  the  exercise 
of  this  prerogative  having  greatly  impoverished  the  Crown,  it  has 
been  restrained  by  several  modern  statutes.* 

In  the  Province  of  Canada  previous  to  1867,  the  public  lands 
were  the  property  of  the  Crown  for  Provincial  purposes  and  sub- 

•  5  Cruise's  Dig.,  46  ;  2  Greenleaf  on  Real  Property,  39. 


RAILWAY  GRANTS.  45 

ject  to  many  resirictionB  enumerated  at  length  in  chapters  22, 23 
and  24  of  the  Consolidated  Statutes  of  Canada.  Certain  firee 
grants  could  even  be  made  by  the  Governor  in  Council.  As  to 
the  Legislature,  its  power  over  the  public  lands  was  unlimited. 

Under  the  British  North  America  Act  of  1867,  the  tenure  of 
the  public  lands  has  undergone  very  large  modifications.  The 
ownership  is  vested  in  the  Dominion  or  in  the  Provinces,  accord- 
ing to  the  nature  and  situation  of  the  property.  With  r^ard  to 
the  Dominion,  section  108  declares  that  **  the  Public  Works  and 
Property  of  each  Province  enumerated  in  the  third  schedule  in 
this  Act,  shall  be  the  property  of  Canada."  This  property 
comprises  the  canals,  public  harbours  and  fortifications,  and 
others  of  a  like  nature. 

The  right  of  ownership  in  the  Dominion  of  this  property  is 
absolute  and  free  from  all  restriction.  Section  91  enacts  that  the 
exclusive  legislative  authority  of  the  Parliament  of  Canada 
extends  to  certains  matters  therein  epecified  and  particularly  to 
"  the  public  debt  and  property." 

Is  it  thus  with  the  right  of  ownership  vested  in  the  several 
Provinces?  Section  109  declares:  "  AU  lands,  mines,  minerals 
and  royalties  belonging  to  the  several  Provinces  of  Canada,  Nova 
Scotia  and  New  Brunswick  at  the  Union,  and  all  sums  then  due 
and  payable  for  such  lands,  mines,  minerals  and  royalties,  shall 
belong  to  the  several  Provinces  of  Ontario,  Quebec,  Nova  Scotia 
and  New  Brunswick,  in  which  the  same  are  situate  and  arise, 
subject  to  any  trusts  existing  in  respect  thereof,  and  to  any  in- 
terest other  than  that  of  the  Province  in  the  same." 

Thus,  the  public  lands  are  the  property  of  the  Provinces,  sub- 
ject to  the  restrictions  imposed  by  the  law.  There  is  no  doubt 
that  if  the  Imperial  Parliament  had  not  made  any  other  provi- 
sion, the  Provincial  Legislatures  could  dispose  of  the  public  lands 
in  the  same  manner  as  the  heretofore  Province  of  Canada,  subject 
to  the  trusts  established  by  previous  laws,  such  as  the  trusts  in 
favour  of  the  Clergy,  the  Indians  and  the  Schools.  But  the  con- 
stitution, adopting  in  this  respect  a  policy  wholly  different  from 
the  one  applied  to  the  Dominion,  has  taken  care  to  limit  the 
exercise  of  the  right  of  ownership  of  the  Provinces  to  certain 
objects.  It  declares  at  section  92,  par.  5,  that  the  exclusive 
authority  of  their  legislatures  shall  extend,  not  to  the  ownership 
of  the  public  property  or  lands  of  the  Province,  but  to  **  the 
management  and  sale  of  the  public  lands  belonging  to  the  Pro- 
vince and  of  the  timber  and  wood  thereon." 
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Thus,  then,  the  Province  is  proprietor  of  the  public  lands;  she 
can  administer  and  sell  them,  bat  she  cannot  make  a  gift  of  them. 
Without  this  5th  paragraph,  she  might  dispose  of  them  accord- 
ing to  her  good  pleasure  by  sale,  gift  or  otherwise  ;  but  with 
these  expressions  the  enumeration  of  the  powers  given  ought  to 
be  interpreted  as  limiting  and  exclusive,  according  to  the  maxim 
qui  dicit  de  una  negat  de  aîtero. 

It  cannot  be  asserted  that  the  16th  paragraph,  giving  to  the 
local  l^slature  jurisdiction  '^  generally  in  all  matters  of  a  merely 
local  or  private  nature  in  the  Province,"  gives  to  it  by  implica- 
tion the  right  of  making  land  grants.  That  paragraph,  in  fact, 
relates  only  to  matters  which  have^  not  been  expressly  provided 
for  by  the  constitution.  Now,  as  the  public  lands  have  been 
arranged  in  a  certain  way,  it  cannot  be  supposed  that  it  was  the 
intention  of  Parliament  that  the  Local  Legislature  should  dispose 
of  them  in  a  different  way. 

The  intention  of  the  Imperial  Parliament  appears  to  have  been 
to  ensure  the  permanency  of  the  local  revenues  and  to  put  the 
lands  beyond  the  reach  of  great  corporations  religious  or  other- 
wise, like  those  railway  companies  which  in  the  United  States 
have  become  mighty  political  potentates  through  the  aid  of  nu- 
merous land  grants.  There  can  be  no  doubt  that  it  is  in  the 
highest  degree  dangerous  to  abandon  the  public  domain  in  favor 
of  any  corporation  which  is  not  under  the  exclusive  control  of  the 
Government.  This  question  of  high  political  importance, — the 
policy  of  grants  of  the  public  lands, — can  have  no  place  in  the 
pages  of  a  l^al  review.  But  it  cannot  be  denied  that  the  aim  of 
the  framers  of  the  constitution  was  to  prevent  these  grants,  seeing 
that  the  prohibition  bears  only  upon  the  public  lands  and  forests, 
and  does  not  touch  the  mines,  minerals  and  other  royal  reserves 
of  the  Provinces,  nor  the  property  of  the  Dominion,  over  which 
the  respective  legislatures  have  absolute  and  unlimited  control. 
It  may  be  said  that  the  intention  of  the  Imperial  Parliament  was 
to  confer  upon  the  Dominion  Parliament  and  the  Provincial  Le- 
gislatures the  whole  of  the  powers  formerly  enjoyed  by  the  legisla- 
ture of  the  Province  of  Canada.  We  can  only  say  of  the  legisla- 
ture with  Lord  Ellenborough  in  Bex  v.  ShonCy  quod  voluit  non 
dixit/^  ''If  the  Legislature  intended  more,''  said  Lord  Den- 
man  in  Haworth  v.  Ormerod,  "  we  can  only  say,  that  accord' 
ing  to  our  opinion,  they  have  not  expressed  it."f 

*  6  East  S18.  t  6  Q.  B.  307. 
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''A  casus  omiwusy''  said  Dwarris,*  ''can  in  no  case  be  sup- 
plied by  a  court  of  law;  for  that  would  be  to  make  laws.  Judges 
are  bound  to  take  the  Act  of  Parliament  as  the  L^islature  have 
made  it.'' 

The  grant  of  public  lands  by  the  Imperial  Parliament  to  the 
Provinces  must  be  strictly  interpreted  ;  it  must,  in  fact,  be  regarded 
as  a  grant  by  the  Crown  ;  that  is  most  favorably  to  the  Imperial 
Parliament  and  against  the  Provinces.  ''  A  grant  made  by  the 
King,"  says  Blackstone,  (lib.  II,  p.  347.)  "  at  the  suit  of  the 
grantee,  shall  be  taken  most  beneficially  for  the  King  and  against 
the  party The  King's  grant  shall  not  enure  to  any  other  in- 
tent than  that  which  is  precisely  expressed  in  the  grant.*'  "  The 
King's  grant,"  says  Cruise,  vol.  5,  p.  53,  ''  are  construed  in  a  very 
different  manner  from  conveyances  made  between  private  subjects  ; 
for  being  matter  of  record,  they  ought  to  contain  the  utmost  truth 
and  certainty  ;  and  as  they  chiefly  proceed  from  the  bounty  of 
the  Crown,  they  have  at  all  times  been  construed  most  favorably 
for  the  King  and  against  the  grantee,  contrary  to  the  manner  in 
which  all  other  assurances  are  construed." 

Story  lays  down  as  a  rule  of  interpretation  of  the  American 
Constitution — similar  to  ours  in  so  many  respects — the  following 
principle:  ''A  rule  of  equal  importance  is,  not  to  enlarge  the 
construction  of  a  given  power  beyond  the  fair  scope  of  its  terms, 
merely  because  the  restriction  is  inconvenient,  impolitic  or  even 
mischievous.  If  it  be  mischievous  the  power  of  redressing  the 
evil  lies  with  the  people  by  an  exercise  of  the  power  of  amend- 
ment."f  Further  on  (sec.  207)  the  learned  commentator 
remarks  :  "  It  is  often  said  that  in  an  instrument  a  specification 
of  particulars  is  the  exclusion  of  another.  Lord  Bacon's  remark 
that  as  exception  strengthens  the  force  of  a  law  in  cases  not 
excepted,  so  enumeration  weakens  it  in  cases  not  enumerated,  has 
been  perpetually  referred  to  as  a  fine  illustration." 

It  has  been  also  said,  that  a  statute  must  be  construed,  if  pos* 
sible,  so  as  to  give  sense  and  meaning  to  every  part,  and  the 
maxim  expressio  unius  est  eocclusio  alterius  is  never  better  appli- 
cable than  in  the  interpretation  of  a  statute.  ;|; 

Dwarris,  p.  605,  says  :  '^  The  maxim  is  clear,  expressum  facit 
cessare  taciturn,  affirmative  specification  excludes  implication." 

•  p.  598. 

t  Const,  of  U.S.,  §193. 

X  Brown's  Legal  Maxims,  p.  €92  ;  9  Johns,  U.  S.,  349. 
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It  was  on  the  same  principle  that  the  statutes  by  which  our  Courts 
were  inyested  with  jurisdiction  in  civil  and  criminal  causes,  were 
recently  construed,  in  the  Guibord  case,  as  limitative  and  ezda- 
sive  of  ecclesiastical  matters. 

Coleridge  in  re  The  Queen  v.  ElliSy*  observed  :  "  It  is  an 
inflexible  rule  that  under  a  special  power,  parties  must  act  strictly 
on  the  conditions  on  which  it  is  given/' 

It  has  been  intimated  that  tjie  restriction  could  be  evaded  by 
making  a  sale  to  the  Eailway  Companies  for  a  merely  nominal 
consideration.  But  the  Legislatures,  any  more  than  individuals, 
are  not  allowed  thus  to  trifle  with  the  laws  of  their  country.  Land 
grants  are  either  constitutional  or  unconstitutional.  If  they  are 
unconstitutional,  they  cannot  be  made  in  an  indirect  manner  and 
in  fraud  of  the  law.  Mr.  Justice  McLean,  for  the  Supreme 
Court  of  the  United  States,  said  :  "  The  power  must  not  only  be 
exercised  bona  fide  by  a  State,  but  the  property,  or  its  product, 

must  be  applied  to  public  use The  public  purpose  for  which 

the  power  is  exerted  must  be  real,  not  pretended."f 

Judge  Woodbury  said  in  the  same  cause  :  "  If  on  the  face  of 
the  whole  proceedings  it  is  manifest  that  the  object  was  not  legi- 
timate, or  that  illegal  intentions  were  covered  up  in  forms ^  or  the 
whole  proceedings  a  mere  pretext,  our  duty  would  require  us  to 
uphold  them." 

How  is  this  want  of  power  to  be  remedied  ?  The  Constitution 
has  wisely  withheld  from  the  Parliament  of  the  Dominion  all 
control  over  the  Provincial  lands;  it  has  not  been  conferred  ex- 
pressly and  it  is  certain  that  it  has  not  been  granted  impliedly  by 
section  91,  declaring  that  the  Parliament  of  Canada  **  for  the  peace 
order  and  good  Government  of  Canada"  has  general  jurisdiction 
"  in  relation  to  all  matters  not  coming  within  the  laws  of  subjects 
assigned  exclusively  to  the  legislatures  of  the  Provinces*"  The 
matter  of  the  public  lands  is  especially  assigned  to  the  Provincial 
Legislature. 

An  amendment  of  the  British  North  America  Act  by  the  Im- 
perial Parliament  is  the  only  legal  means  to  remedy  the  evil. 
Each  Provincial  Legislature  can  change  or  amend  its  own  consti- 
tution without  the  sanction  of  the  Parliament  of  Great  Britain 
agreeably  to  section  92,  par.  1  ;  but  these  change  can  affect  only 
its  local  political  organization  as  established  by  ss.  68-90,  for  in- 

*  6  Q.  B.  601,  1844.  "'""" 

♦  The  West  River  Bridge  Co.,  v.  Dix  et  al.,  0  Howard,  U.  S.  537. 
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Stance  the  abolition  of  the  Legislative  Coancil,  and  they  cannot 
extend  to  its  jurisdiction  or  the  distribution  of  the  legislative 
powers.  These  can  be  changed  only  by  means  of  an  Imperial  Sta- 
tute, sect.  1 29.  This  mode  of  procedure  may  be  slow  and  trouble- 
some, but  it  is  prudent  at  the  least,  if  not  absolutely  necessary. 

D.  GiBOUABD. 
Montreal,  6th  January,  1871. 
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'<  The  British  North  America  Act,  1867,'*  by  s.  92,  provides 
that  <*  In  each  Province  the  legislature  may  exclusively  make 
laws  in  relation  to  matters  coming  within  the  classes  of  subjects 
next  hereinafter  enumerated,  that  is  to  say  '* — and  then  enumerates 
sixteen  classes,  amongst  which  are — 

''  8.  Municipal  institutions  in  the  Province. 

"14.  The  administration  of  justice  in  the  Province,  including 
the  constitution,  maintenance,  and  organiiation  of  Provincial 
Courts,  both  of  civil  and  of  criminal  jurisdiction,  and  including 
procedure  in  civil  matters  in  those  Courts. 

"  15.  The  imposition  of  punishment  by  fine,  penalty,  or  im- 
prisonment, for  enforcing  any  law  of  the  Province  made  in  rela- 
tion to  any  matter  coming  within  any  of  the  classes  of  subjects 
enumerated  in  this  section. 

"  16.  Generally  all  matters  of  a  merely  local  or  private  nature 
in  the  Province." 

By  s.  91  it  provides  that  **  It  shall  be  lawful  for  the  Queen  by 
and  with  the  advice  and  consent  of  the  Senate  and  House  of 
Commons,  to  make  laws  for  the  peace,  order,  and  good  govern- 
ment  of  Canada,  in  relation  to  all  matters  not  coming  within  the 
classes  of  subjects  by  this  Act  assigned  exclusively  to  the  Legis- 
latures of  the  Provinces  ;  and  for  greater  certainty,  but  not  so  as 
to  restrict  the  generality  of  the  foregoing  terms  of  this  section,  it 
is  hereby  declared  that  (notwithetanding  anj/fhing  in  this  Ad), 
the  exclusive  l^islative  authority  of  the  Parliament  -of  Canada 
extends  to  all  matters  coming  within  the  classes  of  subjects  next 
hereinafter  enumerated  ;  that  is  to  say  "—and  then  enumerates 
twenty  «nine  classes  (ji  subjects,  amongst  which  is*- 

**27.  The  Criminal  Law,  «zcept  the  constitution  of  Courts  of 
Vol.  II.  p  Ko.  I 
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Criminal  Jurisdiction,  bat  indading  the  Procédure  in  Criminal 
matters/' 

And  the  section  doses  in  the  following  words:  ^'And  any 
matter  coming  within  any  of  the  classes  of  subjects  enumerated 
in  this  section,  shall  not  be  deemed  to  come  within  the  class  of 
matters  of  a  local  or  private  nature,  comprised  in  the  enumera- 
tion of  the  classes  of  subjects  by  this  Act  assigned  exclusively  to 
the  Legislatures  of  the  Provinces." 

A  vast  difference  between  the  powers  granted  to  the  Federal 
Parliament  and  those  bestowed  on  the  Provincial  Legislatures,  is 
apparent  to  any  one  carefully  studying  the  sections  in  question. 

To  the  Federal  Parliament  belongs  the  right  of  making  laws, 
not  only  upon  all  classes  of  subjects  enumerated  in  s.  91,  but  also 
upon  all  classes  of  subjects  not  enumerated  in  s.  92.  To  the 
Provincial  Legislatures  is  allotted  the  right  of  making  laws  in 
relation  to  matters  coming  within  the  classes  of  subjects  enume* 
rated  in  s.  92  alone.  But  that  right  is  further  restricted  by  s. 
91,  which  in  effect  provides  that  if  there  be  any  clashing,  or  con- 
flict, between  the  classes  of  subjects  allotted  to  the  Federal  Par- 
liament and  those  allotted  to  the  Provincial  Legislatures,  the 
matter,  with  respect  to  which  such  clashing  or  conflict  arises,  shall 
be  deemed  to  come  exclusively  within  the  jurisdiction  of  the 
Federal  Parliament. 

The  authority,  then,  of  the  Federal  Parliament,  so  far  as  the 
Provincial  Legislatures  are  concerned,  is  supreme,  save  with  re^ 
spect  to  the  classes  of  subjects  enumerated  in  s.  92,  over  which 
the  Provincial  L^slatures  have,  to  a  certain  extent,  exclusive 
power  to  legislate.  But  when  a  matter  is  presented  for  legisla^^ 
tion  which  falls  within  a  class  of  subjects  enumerated  in  s.  91  and 
at  the  same  time  comes  within  a  class  of  subjects  enumerated  in 
s.  92,  such  matter  belongs  exclusively  to  the  jurisdiction  of  the 
Federal  Parliament. 

The  powers  of  the  Provincial  Legislatures  are  sharply  defined 
by  the  Act  creating  the  constitutions  of  the  Province. 

The  powers  of  the  Federal  Parliament,  on  the  contrary,  are 
general,  embracing  all  subjects  save  those  specially  confided  to  the 
Provincial  Legislatures;  so  that  all  powers  of  Government  granted 
by  the  B.  N.  A.  Act,  1867,  save  those  exclusively  allotted  to  the 
Provincial  Legislatures,  which  do  not  clash  with  those  specially 
granted  by  s.  91,  vest  in  the  Parliament  of  Canadai 

One  of  the  consequences  resulting  from  the  distribution  of 
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legislative  powers  between  tha  Federal  Parliament  and  the  Pro- 
vincial Legislatures  is,  that  all  persons  occupying  judicial  posi- 
tions throughout  the  Dominion,  may,  at  any  moment,  in  suits  or 
proceedings  before  them,  be  obliged  to  pronounce  upon  the  con- 
stitutionality of  Federal  or  Provincial  Statutes.  In  such  case 
the  duty  of  such  persons  is  clear  ;  if  a  Federal  Statute  be  uncon- 
stitutional, to  disregard  it  ;  and  to  act  in  like  manner  where  a 
Provincial  Act  is  ultra  vires,  A  Supreme  Court  vested  with 
authority  to  pass  in  review  all  acts  whether  Federal  or  Local,  and 
to  declare  an  Act  of  Parliament  or  of  a  L^islature  constitutional 
or  unconstitutional,  as  the  case  may  be,  is  an  absolute  necessity 
of  a  Federation  such  as  the  Dominion  of  Canada.  Its  non- 
creation  vests  in  Justices  of  the  Peace  and  Commissioners  for 
the  trial  of  small  causes,  the  powers  which  should  alone  be  vested 
in  such  Supreme  Court,  and  confides  to  the  most  ignorant,  powers 
which  should  be  entrusted  solely  to  the  most  erudite,  of  judicial 
officers.  If  this  state  of  things  is  allowed  to  continue,  the  greatest 
confusion  will  prevail,  and  it  is  the  duty  of  the  Imperial  Parlia- 
ment immediately  to  provide  for  the  constitution,  maintenance, 
and  organization  of  a  Court  possessing  the  power  of  deciding  in 
favour  ofj  or  against,  the  constitutionality  of  Acts  of  Parliament 
and  of  Provincial  Legislatures. 

A  constitutional  question,  fraught  with  grave  consequences  to 
Municipal  Corporations,  was  lately  raised  in  the  Province  of  Que- 
bec, under  the  following  circumstances  : 

The  Legislature  of  the  Province  of  Quebec,  by  32  Vic.  c.  70, 
B.  17,  provided  as  follows  :  ''  In  addition  to  the  powers  already 
accorded  to  the  Council  of  the  City  of  Montreal,  in  and  by  its 
acts  of  incorporation,  and  the  several  acts  of  amendment  thereof, 
to  enforce  the  observance  of  the  by-laws  of  the  said  Council,  made 
under  and  by  virtue  of  the  acts  for  the  purposes  in  the  said  acts 
expressed,  it  shall  be  lawful  for  the  said  Council  to  impose  in 
and  by  such  by-laws  a  fine  not  exceeding  twenty  dollars  and  costs 
of  prosecution,  to  be  forthwith  leviable  on  the  goods  and  chattels 
of  the  defendant,  or  to  enact  that  in  default  of  immediate  pay- 
ment of  the  said  fine  and  costs,  the  defendant  may  be  imprisoned 
in  the  common  gaol  for  a  period  not  exceeding  two  months,  the 
said  imprisonment  to  cease  upon  payment  of  the  said  fine  and 
costs,  or  to  impose  the  said  fine  and  costs  in  addition  to  the  said 
imprisonment»'' 

Sec.  19  of  the  same  Act  provides  that  '^  the  five  preceding; 
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seotions,  and  sections  fourteen  and  fifteen  of  the  thirty-first  Vic- 
toria, chapter  thirtj-beven,  shall  not  be  deemed  to  apply  to  any 
matter  of  criminal  procedure  before  the  said  Kecorder^s  Court/' 

Previous  to  the  passing  of  the  32  Vic.  c.  70  (Quebec)  the  City 
Council  of  Montreal  had  passed  a  by-law,  chap.  17  (Olacke- 
meyer,  p.  306),  whereof  s.  3  was  in  the  following  words: 
«Every  description  of  gaming  and  all  playing  of  cards,  dice,  or 
other  games  of  chance,  with  betting,  and  all  cock  fighting  and 
dog  fighting,  are  hereby  prohibited  and  forbidden  in  any  hotel, 
restaurant,  tavern,  inn  or  shop,  either  licensed  or  unlicensed,  in 
this  said  city  ;  and  any  person  found  guilty  of  gaming  or  playing 
at  cards,  or  any  other  game  of  chance,  with  betting,  in  any  hotel, 
restaurant,  inn  or  shop,  either  licensed  or  unlicensed,  in  this  said 
City,  shall  be  subject  to  the  penalty  hereinafter  provided." 

S.  9  of  the  same  by-law  provided  that  "  any  person  who  shall 
offend  against  any  of  the  provisions  of  this  by-law  shall,  for  each 
offence,  incur  a  penalty  not  exceeding  twenty  dolhrs,  and  be 
liable  to  an  imprisonment  not  exceeding  thirty  days,  and  a  like 
fine  and  imprisonment  for  every  forty-eight  hours  that  such  per- 
son shall  continue  in  violation  of  this  by-law.' ' 

So  far  as  the  provisions  of  the  said  by-law  against  gaming  were 
concerned,  the  City  Council  derived  its  authority  from  23  Vic, 
c.  72,  s.  10,  §  1,  which  provided  as  follows  :  *^  it  shall  be  lawful 
for  the  said  Council  at  any  meeting  or  meetings  of  the  said 
Council,  composed  of  not  less  than  two  thirds  of  tho  members 
thereof,  to  make  by-laws  which  shall  be  binding  on  all  persons, 
for  "  (amongst  others)  "  the  following  purposes  ....  to 
restrain  and  prohibit  all  descriptions  of  gaming  in  the  said  city, 
and  all  playing  of  cards,  dice,  or  other  games  of  chance,  with  or 
without  betting,  in  any  hotel,  restaurant,  tavern,  inn,  or  shop, 
either  licensed  or  unlicensed,  in  the  said  city  "  ;  and  by  the  13th 
section  of  the  last-mentioned  Act,  it  was  provided  :  **  And  by 
any  such  by-law,  for  any  of  the  purposes  aforesaid,  the  said 
Council  may  impose  such  fines,  not  exceeding  twenty  dollars,  or 
such  imprisonment,  not  exceeding  thirty  days,  or  both,  as  they 
may  deem  necessary  for  enforcing  the  same." 

On  the  18th  March,  1870,  the  City  Council  of  Montreal, 
acting  as  was  supposed  under  the  authority  of  32  Vict,  c.  70,  s. 
17,  re-enacted  all  the  sections  of  by-law  chap.  17,  with  the  ex- 
ception of  s.  9,  in  lieu  of  which  it  was  provided  as  follows  :  «  Any 
penton  offending  against  any  of  the  provisions  of  this  by-law  shall 
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be  liable  to  a  fine  not  exceeding  twenty  dollars  and  cost  of  prose- 
oution,  and  to  an  imprisonment  not  exceeding  two  months  for 
each  offence."     (By-law  36,  Glaokmeyer,  App.  p.  138.) 

Under  by-law  36,  a  person  was  convicted  of  playing  cards  with 
betting  in  an  hotel  in  the  City  of  Montreal,  and  was  condemned 
to  pay  $20  fine  and  costs,  and  to  be  imprisoned  in  the  common 
gaol  for  two  months. 

The  by  law  and  conviction  are  referred  to  solely  as  illustra* 
tiens  of  the  working  of  32  Vic,  c.  30,  s.  17,  and  it  is  proposed 
to  inquire  whether  the  said  section  is  not  ultra  vireg  of  the  L^s- 
lature  of  Quebec. 

The  arguments  made  use  of  in  favour  of  the  constitutionality 
of  the  section  in  question  are  to  the  following  effect  : 

Under  ''  The  British  North  America  Act,  1867,*'  s  92,  the 
Provincial  L^islatures  have  the  exclusive  right  of  making  laws 
in  relation  to  matters  coming  within  certain  classes  of  subjects 
therein  enumerated,  amongst  which  classes  figure  *^  8.  Municipal 
Institutions  in  the  Province."  Consequently  the  Quebec  Legis* 
lature  had  a  right  to  legislate  exclusively  in  relation  to  all  mat- 
ters relating,  or  essential,  to  the  Corporation  of  Montreal.  Having 
the  power  to  legislate  in  relation  to  Municipal  Institutions  exclu* 
sively,  it  necessarily  follows  that  the  Provincial  Legislatures  have 
the  power  of  granting  to  such  Municipal  Institutions  the  right  of 
making  by-laws,  and  as  without  the  power  of  enforcing  obed- 
ience to  their  provisions  such  by-laws  would  be  but  waste  paper, 
it  must  be  taken  for  granted  that  the  power,  formerly  exercised 
by  the  Province  of  Canada,  of  delegating  a  right  to  Municipal 
Institutions  of  passing  by-laws  and  of  enforcing  obadience  to  such 
by-laws,  by  therein  imposing  punishment  on  offenders  against 
their  provisions,  is  under  s.  92,  §  8,  vested  in  the  Provincial 
Legislature  of  Quebec.  Further  that  there  really  is  no  conflict 
with  the  exclusive  power  possessed  by  the  Federal  Parliament 
over  the  Criminnl  Law  and  Procedure  in  Criminal  matters,  as 
the  offence  charged,  to  wit,  playing  cards  with  betting,  is  not  an 
offence  under  the  Criminal  Law,  but  is  merely  an  act  prohibited 
under  what  may  be  called  Police  Regulations,  which  form  no 
part  or  portion  of  the  Criminal  Law  of  the  Dominion. 

Apparently  there  is  a  good  deal  of  force  in  the  line  of  argument 
adopted  in  defence  of  the  section  of  the  Statute  attacked,  but  it^ 
is  not  the  less  true  that  its  validity  rests  entirely  upon   the 
meaning  to  be  attached  to,  and  the  extent  of,  the  words  "  The 
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Criminal  [Law,  except  the  constitution  of  Courts  of  Criminal 
jurisdiction,  but  including  the  Procedure  in  Criminal  Matters," 
occurring  in  s.  91,  §  27  of  "  The  British  North  America  Act, 
1867." 

It  becomes  necessary,  therefore,  in  the  first  place,  to  establish 
the  meaning  of  the  words  "  The  Criminal  Law,"  and  "  The  Pro- 
cedure in  Criminal  Matters." 

No  difficulty  can  be  experienced  in  arriving  at  the  conclusion 
that  the  Criminal  Law  is  that  portion  of  the  law  relating  to 
Crimes.  Consequently  the  investigation  becomes  narrowed  down 
into  an  inquiry  as  to  what  is  a  crime  ? 

It  would  almost  seem  as  if  the  Legislature  of  Quebec  were  of 
opinion  that  the  Criminal  Law  does  not  apply  to  any  minor  non- 
indictable offence — that  in  fact  all  offences  punishable  solely  on 
summary  conviction  do  not  fall  within  the  domain  of  Criminal 
Law,  and  are  not  recognized  as  crimes. 

According  to  the  definition  of  Blaokstone,  "  A  crime  or  misde- 
mesnor  is  an  act  committed  or  omitted,  in  violation  of  public  law. 
This  general  definition  comprehends  both  crimes  and  misdemes- 
nors  ;  which,  properly  speaking,  are  merely  synonymous  terms  ; 
though,  in  common  usage,  the  word  ''  crimes  "  is  made  to  denote 
such  offences  as  are  of  a  deeper  .and  more  atrocious  dye;  while 
smaller  faults,  and  omissions  of  less  consequence,  are  comprised 
under  the  gentler  name  of  misdemesnors  only."  * 

Mr.  Sergeant  Stephens  in  his  Commentaries  gives  the  follow- 
ing definition  :  "  A  crime  is  the  violation  of  a  right  ;  when  con- 
sidered in  reference  to  the  evil  tendency  of  such  violation  as  re- 
gards the  community  at  large."  f 

Mr.  Justice  Littledale  in  Mann  v,  Owen,  9  B.  &  C.  602,  thus 
expressed  himself:  "  The  proper  definition  of  the  word  '  crime  ' 
is  an  offence  for  which  the  law  awards  punishment." 

In  the  case  of  Heame  v,  Garton,  2  E.  &  E.  64,  it  was  held 
that  the.  provision  of  The  Great  Western  Railway  Act,  5  &  6  W. 
4,  c.  107,  enacting  "  that  every  person  who  shall  send  or  cause  to 
be  sent  by  the  said  railway  any  vitriol,  or  other  goods  of  a  dan- 
gerous quality,  shall  distinctly  mark  or  state  the  nature  of  such 
goods  on  the  outside  of  the  package,  or  give  notice  in  writing  to 
the  servant  of  the  Company  with  whom  the  same  are  left,  at  the 

•  4  Bl.  Com.  p.  5  (ed.  1769.) 
t  4  Stephens'  Com.  p.  77. 
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time  of  sending  on  pain  of  forfeiting  101.  for  every  default,  or 
being  imprisoned/'  made  suoli  sending  of  dangerous  goods  without 
notioe  a  criminal  offence — and  Mr.  Justice  Orompton  there  said 
(p.  76)  :  '*  I  do  not  think  that  the  act  is  merely  for  the  protec- 
tion  of  the  railway;  it  is  also  for  the  protection  of  the  public  ; 
and  it  makes  the  sending  a  crime,  not  merely  in  form,  but  in 
reality,  by  affixing  a  punishment  to  it.'* 

In  the  case  of  Atty,  Gen,  v.  Radhffy  10  Ex.  84,  which  was  an 
information  in  the  Exchequer  to  recover  penalties  for  smuggling 
tobacco,  the  whole  question  turned  upon  the  point  whether  such 
information  was  a  criminal  proceeding,  and  the  Court,  composed  of 
Pollock  C.B.,  Parke,  Piatt  and  Martin  BB.,  was  equally  divided. 
Pollock  C.B.,  and  Parke  B.,  being  of  opinion  that  it  was  a  crimi- 
nal  proceeding,  and  Piatt  and  Martin  BB.  considering  it  a  civil 
matter.  Parke  B.  made  use  of  the  following  expressions  :  <'  Next, 
is  this  a  criminal  proceeding  by  which  the  defendant  is  charged 
with  the  commission  of  an  offence  punishable  by  sunmiary  con- 
viction ?  As  to  its  being  a  criminal  proceeding  :  an  information 
by  the  Attorney  General  for  an  offence  against  the  revenue  laws 
is  a  criminal  proceeding — ^it  is  a  proceeding  instituted  by  the 
Crown  for  the  punishment  of  a  crime — for  it  is  a  crime  and  an 
injury  to  the  public  to  disobey  statute  revenue  law  ;  and  accord- 
ingly  the  old  form  of  proclamation,  made  before  the  trial  of  in- 
formations for  such  offences,  styles  these  offences  misdemeanors.'' 
Pollock  C.B.  said  :  '^  In  the  first  place  I  am  of  opinion  that 
the  proceeding  in  this  Court  to  recover  penalties  on  an  informa- 
tion fyled  by  him  on  behalf  of  the  Crown,  is  a  criminal  proceed- 
ing  The  only  remaining  question  then  is — is  it  a 

criminal  offence  ?  I  should  be  sorry  if  I  could  bring  myself  to 
entertain  any  doubt  about  it.  I  think  it  is  a  very  grave  offence 
against  the  public.  I  cannot  distinguish,  either  in  morals  or  law, 
between  cheating  the  State  and  cheating  a  private,  individual.  . 
...  I  am  of  opinion,  therefore,  that  it  is  a  criminal  offence. 
It  is  very  true  that  it  is  not  punishable  in  the  ordinary  way  by 
indictment  ;  but  it  is  punishable  by  fine,  and  the  fine  may  be 
imposed  on  summary  conviction.  Therefore,  this  being,  in  my 
judgment,  an  offence  punishable  on  summary  conviction,  and  the 
question  arising  in  a  criminal  proceeding,  I  am  of  opinion  that  the 
defendant  was  not  a  competent  witness,  and  was  properly  rejected." 
Piatt  B.  though  of  opinion  that  the  proceeding  by  information 
in  the  Exchequer  was  not  a  criminal  proceeding,  put  the  follow- 
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ing  question  :  <' What  then  is  a  <  civil  proceeding*  as  contradis- 
tingaisbed  from  a  '  crimioal  proceeding  '  ?  It  seems  to  me  that 
the  true  test  is  this,  if  the  subject  matter  be  of  a  personal  charac- 
ter, that  is,  if  either  money  or  goods  are  sought  to  be  recovered 
by  means  of  the  proceeding — that  is  a  civil  proceeding  ;  but,  if 
the  proceeding  is  one  which  may  affect  the  defendant  at  once,  by 
the  imprisonment  of  his  body  in  the  event  of  a  verdict  of  guilty, 
BO  that  he  is  liable  as  a  public  offender^— that  I  consider  a  criminal 
information. 

In  the  case  of  Bancroft  v.  Mitchdl^  2  L.  R.  Q.  B.  549,  a 
bankrupt  who  had  obtained  an  order  of  protection  under  s.  112 
of  12  &  13  Vict.  c.  106,  was  arrested  on  a  warrant  of  commit- 
ment for  not  obeying  an  order  made  on  him  under  43  Eliz.  c.  2, 
s.  7.  for  payment  of  a  weekly  sum  to  the  guardians  of  a  union 
for  the  support  of  his  mother  : — and  it  was  held  that  the  process 
under  which  the  plaintiff  was  arrested  was  of  a  criminal  nature 
and  not  for  [a  debt  ;  and  that  he  was,  therefore,  not  protected 
from  arrest  under  s.  113  of  12  and  13  Vic,  c.  106. 

Blackburn  J.  (at  p  555  of  the  report),  said:  '<  The  question 
remains,  what  is  the  nature  of  the  process  under  which  the  plain- 
tiff  was  arrested  ?  What  is  it  that  the  pkintiff  has  done  or 
omitted  to  do  ?  He  is  the  son  of  a  woman  who  is  chargeable  to 
the  piri^^h,  and  he  is  of  sufficient  ability  to  support  her.  There 
was  a  moral  duty  on  him,  but  at  common  law  no  legal  duty,  to 
support  her.  By  statute  43  Eliz.,  c.  2,  s.  7,  it  is  enacted  that  the 
children  of  every  poor  person  not  being  able  to  work,  being  of  suffi- 
cient ability,  shall,  at  their  own  charge,  relieve  and  maintain  every 
such  poor  person,  in  that  manner  and  according  to  that  rate,  as  by 
the  justices  shall  be  assessed,  upon  pain  that  every  one  of  them 
shall  forfeit' 20«.  for  every  month  which  they  shall  fail  therein.  It 
was  as  vi  puniihment  for  the  disobedience  of  an  order  made  under 
this  section  that  the  plaintiff  was  arrested.  .  .  .  The  statute 
makes  what  was  a  duty  of  imperfect  obligation  a  positive  duty. 
.  .  .  .  The  offence  here  is  that  the  plaintiff  being  of  ability 
would  not  support  his  impotent  relative — that  is  a  duty  the  ne- 
glect of  which  though  only  morally  wrong  before  the  statute,  is 
made  a  crime  by  the  statute.'' 

In  the  same  case  (at  p.  556)  Mr.  Justice  Mellor  said:  ^^But 
I  have  come  to  the  conclusion  that  the  duty  of  a  son  to  support 
his  mother,  having  been  originally  moral  only,  was  made  a  posi* 
tive  duty  by  the  statute  which  requires  that  in  the  event  of  the 
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800  neglecting  that  dnty,  he  shall  pay  aaoh  sam  as  the  justices  shall 
order,  and  then  the  ultimate  enforcement  of  that  duty  is  carried 
by  fixing  a  penalty,  and  in  the  event  of  the  non-payment  of  that 
penalty,  a  punishment  of  not  more  than  three  months'  imprison- 
ment is  imposed.  That  is  in  the  nature  of  a  punishment  for  a 
criminal  offence.'' 

In  expie.  Graves  in  re  Prince^  3  Ch.  Ap.  642,  where  a  debtor 
was  convicted  under  the  6th  section  of  the  Copyright  Act  (25 
&  26  Vic.  c.  68),  for  violations  of  copyright  in  engravings,  and 
sentenced  to  pay  a  fine  to  the  proprietor  of  the  copyright^  and  in 
default  was  imprisoned,  and  after  his  conviction  executed  a  deed 
of  composition  with  hb  creditors,  it  was  held  by  the  present  Lord 
Chancellor,  Lord  Hatherley,  then  Sir  W.  Page  Wood,  L.J.,  and  Sir 
C.  J.  Selwyn,  L.J.,  that  the  process  under  which  the  debtor  was 
arrested  was  of  a  criminal  nature,  and  not  for  a  debt,  and  that 
he  was  not  entitled  to  his  discharge.  Lord  Hatherley  (at  pp. 
644,  645)  said  :  "  The  case  of  Bancroft  v.  Mitchell  has  thrown 
great  light  on  the  construction  of  the  provisions  of  the  sections 
referred  to.  The  Copyright  Act  clearly  makes  that  which  the 
debtor  has  done  an  offence  agninst  the  law.  .  .  .  The  scope 
of  the  Statute  throughout  is  to  make  the  act  done  an  offence  ; 
the  penalty  is  to  be  paid  to  the  person  injured,  but  it  is  not  to  be 
the  measure  of  the  damages  which  he  may  recover,  for  he  may 
bring  his  action  and  recover  damages  independently  of  the  penalty. 
....  I  think,  therefore,  that  the  arguments  that  the  debtor 
escapes  by  paying  money,  and  therefore  the  imprisonment  is  only 
a  process  to  enforce  a  payment  of  money,  is  answered  by  Mr. 
Justice  Blackbum*s  judgment." 

Sir  C.  J.  Selwyn,  L.J.  (at  page  646)  said,  after  referring  with 
approval  to  Mr.  Justice  Mellor's  opinion  in  Bancroft  v.  Mitchell^ 
*^  Whether  we  take  the  letter  or  the  spirit  of  the  Act,  the  result 
is  the  same.  If  we  look  at  the  letter,  the  words  used  are  ^*  pe- 
nalty" and  *^  conviction,"  all  pointing  to  a  criminal  offence.  If 
we  look  to  the  spirit  of  the  Act,  we  find  certain  acts  prohibited 
and  treated  as  offences  and  certain  penalties  imposed,  and  in  addi- 
tion to  the  penalty,  the  prosecutor  may  recover  damages  by 
action." 

In  the  5th  edition  of  Paley's  Law  and  Practice  of  Summary 
Convictions,  edited  by  H.  T.  J.  Macnamara,  Esq.,  Recorder  of 
Beading,  at  pp.  112, 113,  the  question  of  what  is  a  *<  criminal 
proceeding  "  is  treated  in  the  following  manner:  "  The  question. 
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therefore,  what  is  a  '  criminal  prooeeding  *  as  the  sabject  of  suin- 
marj  conyiction,  depends  on  the  manner  in  which  the  legislature 
have  treated  the  cause  of  complaint,  and  for  this  purpose  the 
scope  and  object  of  the  Statute,  as  well  as  the  language  of  its 
particular  enactments,  should  be  considered.  It  may  be,  as  a 
general  rule,  that  every  proceeding  before  a  magistrate,  where  he 
has  power  to  convict  in  contradistinction  to  his  power  of  making 
an  order,  is  a  criminal  proceeding,  whether  the  magistrate  be 
authorized,  in  the  first  instance,  to  direct  payment  of  a  sum  of 
money  as  a  penalty,  or  at  once  to  adjudge  the  defendant  to  be 
imprisoned  ;  and  it  must  be  borne  in  mind  that  where  a  Statute 
orders,  enjoins,  or  prohibits  an  Act,  every  disobedience  is  punish- 
able at  common  law  by  indictment  ;  in  such  cases  the  addition 
of  a  penalty,  to  be  recovered  by  summary  conviction,  can  hardly 
prevent  the  proceeding  in  respect  of  the  offence  from  being  a  cri- 
minal one.'' 

T.  W.  Saunders,  Esq.,  Recorder  of  Dartmouth,  in  his  work 
on  the  Practice  of  Magistrates'  Courts,  p.  58  (2nd  ed.)  thus  ex- 
presses himself:  '^  Except,  therefore,  in  criminal  proceedings, 
which  include  an  offence  punishable  on  summary  conviction,  the 
parties  and  their  husbands  or  wives  (as  the  case  may  be)  are 
eligible  as  witnesses  on  either  side,  and  even  in  criminal  cases  the 
disqualification  only  applies  to  the  defendant." 

J.  F.  Stephen,  Esq.,  Recorder  of  Newark  on  Trent,  in  his 
work  entitled  "  A  General  View  of  the  Criminal  Law  of  England," 
says  :  '^  A  law  is  a  command  enjoining  a  course  of  conduct  ;  a 
command  is  an  intimation  fVom  a  stronger  to  a  weaker  rational 
being  that  if  the  weaker  does  or  forbears  to  do  some  specified 
thing,  the  stronger  will  injure  or  hurt  him.  A  crime  is  an  act  of 
disobedience  to  a  law,  forbidden  under  pain  of  punishment  "(p.  8). 
"  The  definition  of  crimes  may  therefore  be  conveniently  restricted 
to  acts  forbidden  by  the  law  under  pain  of  punishment.  This 
definition,  however,  requires  further  explanation;  for  what,  it 
may  be  asked,  is  a  punishment  ?  Every  command  involves  a 
sanction,  and  thus  every  law  forbids  every  act  which  it  forbids  at 
all,  under  pain  of  punishment.  This  makes  it  necessary  to  give 
a  definition  of  punishments  as  distinguished  from  sanctions. 

**  The  sanctions  of  all  laws  of  every  kind  will  be  found  to  fall 
under  two  great  heads  ;  those  who  disobey  them  may  be  forced  to 
indemnify  a  third  person  either  by  damages  or  by  specific  per- 
formance, or  they  may  themselves  be  subjected  to  sojne  suffering. 
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In  each  case  the  legislator  enforces  his  commands  by  sanctions^ 
(bnt  in  the  first  case  the  sanction  is  imposed  entirely  for  the  sake 
•of  the  injured  party.  Its  enforcement  is  in  his  discretion  and  for 
liis  advantage.  In  the  second,  the  sanction  consists  in  suffering 
imposed  on  the  person  disobeying.  It  is  imposed  for  public  pur 
poses,  and  has  no  direct  reference  to  the  interests  of  the  person 
injured  by  the  act  punished.  Punishments  are  thus  sanctions,  but 
they  are  sanctions  imposed  for  the  public,  and  at  the  discretion 
and  by  the  direction  of  those  who  represent  the  public  (p.  4).  . 
.  .  .  The  result  of  the  cases  appears  to  be  that  the  infliction 
of  punishment  in  the  sense  of  the  word  just  given  is  the  true  test 
by  which  criminal  are  distinguished  from  civil  proceedings,  and 
that  the  moral  nature  of  the  act  has  nothing  to  do  with  the  ques- 
tion.'' (p.  5.)  It  is  sufficient  in  this  place  to  observe  that  they 
illustrate  the  general  proposition  that  the  province  of  criminal 
law  must  not  be  supposed  to  be  restricted  to  those  acts  which 
popular  language  would  describe  as  crimes,  but  that  it  extends  to 
every  act,  no  matter  what  its  moral  quality  may  be,  which  the 
law  has  forbidden,  and  to  which  it  has  affixed  a  punishment.'' 

It  may,  perhaps,  be  as  well  hero  to  give  an  extract  from  Le  Sell- 
jer's  Traite  de  la  Criminalité^  showing  what  constitutes  in  France 
ithe  '^  crime  "  of  the  English  Law.  ''  La  criminalité  c'est  la 
«qualité  de  certains  actes  les  rendant  passibles  de  l'application 
•d'une  loi  pénale.  Ces  actes  sont  compris  sous  Texpression  générale 
ià* infractions,  .  .  .  Nous  donnerons  de  l'infraction,  la  défi^ 
mition  que  donnait  du  délit  le  code  de  brumaire  en  ajoutant  ce- 
pendant  un  caractère  oublié  par  ce  code,  à  savoir  qu'il  n'y  a  de 
(délit  où  d'infraction  que  dans  les  actes  ou  omiasions  punis  par  la 
loi.  «  «  Nous  dirons  donc  que  l'infraction  est  toute  action  toute 
onaissiom  contraire  aux  lois  qui  ont  pour  objet  le  maintien  de 
1^ ordre  social  et  la  tranquillité  publique  et  qui  est  punie  par  la 
loi."  *     (Nos.  2  and  3.) 

To  define  is  always  difficult,  and  it  is  easy  to  perceive  that  the 
Answer  to  the  question,  what  is  a  crime  ?  is  necessarily  a  defini- 
tion. 

From  the  foregoing  citations,  however,  it  is  submitted  that 
ihe  definition  of  a  crime  as  *^  an  act  or  omission  forbidden  by 

_  _    * 

•  See  also  Parker  v.  Green  2  B.  &  S.  299  ;  Cattell  v.  Treson  E.  B.  k. 
E.91  J  2  Austin  (ed.  1869)  1101. 
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the  law  under  pain  of  punishment,*'  is  strieUj  oorreot  ;  bat  in 
order  thoropghlj  to  understand  it,  the  word  **  ponishment  '*  most 
also  be  defined. 

The  task  in  this  case  is  hardly  less,  difficult  than  in  that  of 
''  crime,"  but  '<  punishment,  "  it  is  submitted,  may  be  declared 
to  be  *'  suffering  in  property  or  person  imposed  by  the  law  (in 
the  interests  and  name  of  society),  on  those  who  violate  the  law." 

The  imposition  of  punishment,  then,  appears  to  be  the  true  test 
by  which  criminal  are  distinguished  from  civil  proceedings,  and 
punishment  stamps  the  act  or  omission  to  which  it  is  affixed  as  a 
crime. 

But  it  has  already  been  shewn  that  the  Criminal  Law  is  that 
portion  of  the  law  relating  to  crimes  ;  therefore  that  portion  of 
the  law  relating  to  acts  or  omissions  forbidden  under  pain  of  pu- 
nishment, forms  part  of  the  Criminal  Law,  and  all  laws  regulating 
proceedings  to  be  adopted  to  apply  such  punishments  to  offenders 
are  laws  regulating  procedure  in  criminal  matters,  and  also  form 
part  of  the  Criminal  Law. 

It  is  clear,  therefore,  that  the  by  the  32  Vict.  c.  70.  s.  17,  the 
Legislature  of  Quebec  usurped  authority  over  the  Criminal  Law 
(not  within  the  limits  granted  to  them  by  s.  92  of  '^  The  B.  N. 
A.  Act,  1867'')  and  its  authorization  of  the  Council  of  the  City 
of  Montreal  to  pass  by-laws  inflicting  punishment  on  certain  of- 
fenders against  the  provisions  of  those  by-laws,  was  invalid  null 
and  of  no  effect. 

Moreover,  a  Provincial  Legislature  has  but  the  right  of  impos- 
ing punishment  by  fine,  penalty  or  imprisonment  for  enforcing 
any  law  of  the  Province,  made  in  relation  to  any  matter  coming 
within  any  of  the  classes  of  subjects  enumerated  in  s.  92.  It 
cannot,  therefore,  impose  punishment  for  any  offence  which  is  not 
an  infraction  of  some  of  its  own  laws,  made  in  relation  to  some 
matter  coming  within  a  class  subjects  enumerated  in  s,  92. 
It  cannot  impose  punishment  by  fine  and  imprisonment  for  the 
same  offence.  It  cannot  regulate  the  proceedings  by  which  such 
punibhment  shall  be  applied  to  offenders  (otherwise  called  the 
Procedure). 

The  Parliament  of  the  Province  of  Canada  possessed  full 
power  over  the  Criminal  Law  and  had  also  full  power  over  Mu- 
nicipal Institutions,  so  that  the  grant  to  the  Corporation  of 
Montreal  of  a  limited  power  to  award  punishment  for  violation 
of  its  By-laws,  was  strictly  within  the  powers  of  that  Parliament, 


P0WSB8  OF  PROVIMOIAXi  LIGISLATUBXfl.  61 

and  snob  delegation  was  yalid.  But  how  can  it  be  pretended 
that  Provincial  Legislatures  have  the  right  of  delegating  to  Mu- 
nicipal  Institutions  greater  legislative  powers  than  they  possess 
themselves?  How  can  it  be  pretended  that  when  Provincial 
Legislatares  have  but  the  right  of  punishing  infractions  of  their 
own  lawi  by  fine,  penalty  or  imprisonment,  they  have  power  to 
ve8t  in  municipal  institutions  the  right  of  punishing  infractions 
of  their  by-laws  by  fine,  penalty  and  imprisonment  ? 

The  true  rule  to  follow,  it  is  submitted,  with  respect  to  the 
legislative  jurisdiction  of  Provincial  Legislatures,  is  to  confine  it 
strictly  to  the  subjects  eipressly  allotted  to  them,  and  in  all  cases 
where  there  is  the  slightest  conflict  between  the  local  and  federal 
legislative  jurisdiction  as  to  the  right  to  legislate  upon  any  mat- 
ter, to  place  it  amongst  the  subjects  falling  within  the  powers  of 
the  Dominion  Parliament. 

So  far  as  Procedure  in  Criminal  matters  is  concerned,  Provin- 
cial Parliaments  have  no  right  to  legislate,  even  upon  the  Pro- 
cedure to  be  followed  in  order  to  secure  the  punishment  of  per- 
sons guilty  of  infractions  of  their  own  laws.  It  is  perfectly  true 
that  Provincial  Legislatures  hate  the  right  of  creating  certain 
crimes  under  s.  92,  §  16,  by  imposing  punishment  for  enforcing 
observance  of  their  laws  ;  but  having  so  created  the  crime,  their 
powers  with  respect  to  it,  save  in  one  particular,  appear  to  end  ; 
it  then  becomes  a  portion  of  the  Criminal  Law,  over  which  alone 
the  Federal  Parliament  has  jurisdiction,  and  the  Federal  law  of 
Criminal  Procedure  governs  all  the  proceedings  to  be  taken 
against  the  offender,  the  Provincial  Legislature  having,  however, 
the  exclusive  right  of  repealing  the  Act  by  which  such  crime  was 
created,  and  thereby  removing  it  from  the  calendar  of  crimes. 

It  may  be  here  remarked  that  it  is  exceedingly  doubtful  if 
Provincial  Legislatures  can  appoint  the  mode  in  which  a  person 
accused  of  a  crime  created  by  a  Local  Act,  can  be  tried.  It 
would  seem  as  if  in  the  Federal  Parliament  alone  was  vested  the 
power  of  providing  that  certain  offenders  should  be  tried  summarily. 
Consequently,  as  the  law  of  Procedure  exists  at  the  present  moment, 
all  persons  charged  with  offences  created  by  Provincial  L^slatures 
must  be  tried  before  a  jury.  The  only  mode  in  which  this  incon- 
venience can  be  remedied  is  by  Act  of  the  Federal  Parliament, 
providing  that  in  all  cases,  wherein  the  punishment  for  an  offence 
imposed  by  any  Act  does  not  exceed  a  certain  sum,  or  a  specified 
term  of  imprisonment,  the  offender  shall  be  tried  summarily. 
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lo  concloBioD,  it  is  submitted  that  by  '<  The  British  North 
America  Act,  1867/'  it  was  iotended  to  place  the  Criminal  Law 
and  the  administration  of  justice  in  criminal  matters  amongst  the 
exclusive  powers  of  the  Federal  Parliament — that  but  two  excep- 
tions to  the  general  rule  therein  laid  down  are  made,  one  by  s. 
91,  Sep.  27  and  s.  92,  sec.  14,  by  which  the  constitution,  main- 
tenance, and  organization  of  Provincial  Courts  of  Criminal  juris- 
diction are  placed  amongst  the  exclusive  powers  of  Provincial 
Legislatures;  the  other  by  s.  92,  sec.  15,  by  which  in  each  Pro- 
vince the  Legislature  may  exclusively  make  laws  imposing  pun- 
ishment by  fine,  penalty,  or  imprisonment,  for  enforcing  any  law 
of  the  Province  made  in  relation  to  any  matter  coming  within 
any  of  the  classes  of  subjects  enumerated  in  s.  92. 

Evidently  the  intention  of  the  British  Parliament  was  to  pro* 
vide  for  the  uniformity  of  the  Criminal  Law  throughout  the 
Dominion--  to  avoid  the  inconvenience  of  having  one  system  of 
Procedure  governing  Federal  crimes,  and  another  system  govern- 
ing Provincial  crimes. 

The  delicious  pot  pourri  which  might  be  expected  if  Provin- 
cial Legislatures  had  unlimited  power  to  meddle  with  Criminal 
Procedure  is  apparent  from  34  Vic.  c.  2,  s.  171  (Quebec),  which 
is  in  the  following  words  : 

^^  In  prosecutions  for  the  sale  or  barter  of  intoxicating  liquor 
of  any  kind,  without  the  license  therefor  by  law  required,  or  con- 
trary to  the  true  intent  and  meaning  of  the  law  in  that  behalf, 
it  shall  not  be  necessary  that  any  witness  should  depose  directly 
to  the  precise  description  of  the  liquor  sold  or  bartered,  or  the 
precise  consideration  therefor,  or  to  the  fact  of  the  sale  or  barter 
having  taken  place  with  his  participation)  or  to  his  own  personal 
and  certain  knowledge,  but  the  justices  trying  the  same,  so  soon 
as  it  may  appear  to  them  that  the  circumstances  in  evidence  suffi- 
ciently establish  the  infraction  of  law  complained  of,  shall  put  the 
defendant  on  his  defence,  and  in  default  of  his  rebuttal  of  such 
evidence,  shall  convict  him  accordingly." 

It  is  to  be  remembered  that  penalties  to  a  very  large  amount 
may  be  inflicted  under  34  Yic.  c.  2,  and  that  in  default  of 
immediate  payment,  it  is  therein  provided  that,  at  the  option  of 
the  prosecutor,  the  defendant  may  be  imprisoned  for  a  period  of 
not  less  than  two,  and  not  exceeding  six  months,  so  that  there 
can  be  no  doubt  that  all  acts  therein  prohibited  under  pain  of 
punishment,  are  crimes^  created  by  the  Legislature  of  Quebec 
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Under  and  by  virtue  of  s.  92,  §  15  of  "  The  British  North  Ame- 
rica Act,  1867."  But  whence  did  the  Quebec  Legislature  draw 
authority  to  amend  and  alter  the  law  of  Procedure  in  Criminal 
matters  as  is  attempted  by  34  Vic.  c.  2,  ss.  148—199  ? 

It  is  submitted  that  all  the  sections  of  that  Act,  having  refe- 
rence to  Procedure,  are  null,  void,  and  of  no  effect,  having  been 
passed  in  violation  of  the  provisions  of  '^  The  British  North 
America  Act,  1867." 

WiLLIAH  H.   KlRR. 


INSOLVENCY. 


CAN  A  TRADER  WITHOUT  ASSETS  MAKE  AN 

ASSIGNMENT  ? 

An  important  question  relative  to  the  interpretation  of  the 
Insolvent  Act  of  1869,  was  decided  at  Halifax,  N.  S.,  on  the  13th 
September,  1870,  upon  an  application  for  discharge  by  Robert 
G.  Nohh  et  al.  The  discharge  was  refused  on  account  of,  among 
other  reasons,  the  failure  of  the  insolvents  to  deliver  up  any  assets 
to  their  assignee.     Per  Sutherland,  J.  : — 

'<  I  have  been  drawn  to  the  conviction  that  where  there  is  not 
any  estate,  nor  any  debts,  effects,  on  property  to  assign,  an  Insol- 
vent is  not  entitled  to  claim  a  discharge  from  the  Court  under  an 
assignment  made  conveying  nothing.  The  3rd  section  of  the  Act 
of  1869  directs  the  proceedings  at  the  meeting  of  the  Insolvent's 
creditors  and  directs  among  other  things  that  the  Interim  Assign 
nee  shall  exhibit  a  statement  showing  the  amount  and  nature  of 
all  the  assets  of  the  Insolvent^  including  an  inventory  of  his  estate 
and  effects.  This  leads,  surely,  to  the  belief  that  the  act  desig- 
ned that  there  should  be  estate  and  effects,  or  debts  due  to  the 
Insolvent,  to  assign.  It  seems  to  me  to  be  a  mere  sham  to  present 
a  piece  of  paper  to  the  assignee  and  call  it  an  assignment^  when 
it  is  unaccompanied  with  property  upon  which  he  can  act."  * 

In  the  Province  of  Ontario,  on  the  other  hand.  Judge  Jones, 
in  re  W.  Perry ^  not  only  held  that  the  delivery  of  assets  is  unne» 

'    *  The  Acadian  Recorder  of  the  l7th  September,  1870,  in  which  the 
learned  jtidge's  opinion  is  published  in  fuil,  under  his  own  signature. 


64  imOLTlIfOT* 

oenBTjy  but  even  that  the  InaolTeot  can  obtain  confirmation  of  a 
consent  to  his  discharge,  without  having  made  an  asiignmenty 
upon  affidavit  that  he  had  nothing  to  assign.  * 

In  our  opinion,  the  former  of  these  decisions  is  unfounded  in 
law,  and  the  latter  carried  too  far. 

Insolvency  laws  are  laws  of  public  order  ;  consequent] j,  when 
the  legislature  has  not  expressly  established  any  prohibition  or 
exception,  the  Courts  have  no  right  to  supply  it.  Section  2  of 
the  Insolvent  Act  of  1869  declares  that  '<  any  debtor  unable  to 
meet  his  engagements,  and  desirous  of  making  an  assignment  of 
his  estate,"  shall  do  so  to  an  official  assignee,  &c.  The  Act 
does  not  make  it  obligatory  on  the  Insolvent  to  produce  or  deliver 
any  assets. 

The  honorable  Judge  of  the  Insolvency  Court  at  Halifax  ob- 
jects that,  by  section  3  of  the  Insolvent  Act,  the  assignee,  at  the 
first  meeting  of  creditors,  must  exhibit  a  statement  showing  the 
amount  and  nature  of  the  Insolvent's  estate,  debts  and  effects. 
But  that  section  does  not  say  that  the  assignment  shall  be  null 
and  void  if  the  Insolvent  has  no  property  of  which  a  statement 
can  be  made.  The  Legislature  evidently  and  quite  naturally 
foresaw  that  the  great  majority  of  Insolvents  would  possess  pro- 
perty, and  simply  desired  to  point  out  to  the  assignee  the  line  of 
proceeding  to  be  adopted  by  him  in  the  generality  of  cases. 

The  learned  Judge  is  unable  to  see  how  a  debtor  holding  no 
property  at  the  time  of  his  assignment,  can  assign  anything  ;  and 
adds  that  an  assignment  made  under  those  circumstances  is  a 
mere  sham.  But  he  forgets  the  terms  of  section  10  :  ''  The 
assignment  shall  be  held  to  convey  and  vest  in  the  interim  assig- 
nee. .  .  all  his  personal  estate  and  moveable  and  immoveable  pro- 
perty,  debts,  assets  and  effects,  which  he  has  or  may  become 
entitkd  to  at  any  time  before  hU  diicharge,** 

Section  101  of  the  Insolvent  Act,  which  enumerates  the  grounds 
for  opposing  the  confirmation  of  discharge,  does  not  mention  the 
want  of  assets. 

Mr.  Justice  Jones'  decision  goes  much  too  far.  It  is  true  that 
a  deed  of  composition  or  of  discharge  may  be  agreed  to  at  any 
time  "  before,  during  or  after  the  proceedings  taken  vpon  an  ai- 
Hgnment  or  for  the  forced  liquidation  of  the  Insolvent' $  estate^ 

•  L.  C.  Jar.  1866,  p.  75  :  Law  Journal,  U.  C.  (  N.  S. }  p.  76  ;  Edgar, 
IttSolvcAt  Act  of  1869« 


tNBOLYSNOT.  65 

But  do  not  these  last  words  indicate  the  necessity  of  an  assign- 
ment or  of  compulsory  liquidation  ? 

Section  98,  corresponding  to  section  9,  par.  3,  of  the  Act  of 
1864,  declares  that  '^  the  consent  in  writing  of  the  said  proportion 
of  creditors  to  the  discharge  of  a  debtor  absolutely  frees  and  dis- 
charges him,  after  an  assignment  or  after  his  estate  has  been  put 
in  œmpulsory  liquidation^  from  all  liabilities  whatsoever."  With 
a  provision  of  law  so  clear  and  express,  it  must  be  held  that  the 
learned  Judge's  decision  is  directly  opposed  to  the  letter  of  the 
statute. 

Section  105  of  the  Insolvent  Act  of  1869,  as  well  as  clause  9, 
par.  10  of  the  Act  of  1864,  is  clear  and  positive  with  regard  to 
the  discharge  granted  by  the  Court.  "  K  after  the  expiration  of 
one  year  from  the  date  of  an  assignment  made  under  this  Act,  or 
from  the  date  of  the  issue  of  a  writ  of  attachment  thereunder," 
the  debtor  cannot  obtain  his  discharge  from  his  creditors,  he  may 
petition  the  Court  for  a  discharge. 

And  if  it  were  otherwise,  the  creditors,  who  have  the  right  to 
oppose  all  and  every  application  for  discharge,  and  whose  number 
cannot  be  legally  ascertained  until  a  month  have  elapsed  from  the 
assignment,  would  be  completely  at  the  Insolvent's  mercy.  He 
could  simply  divest  himself  of  his  property  under  the  common 
law  so  as  to  make  the  requisite  affidavit,  with  which  he  would 
immediately  present  himself  before  the  judge  and  obtain  his  dis- 
charge at  once.  Such  a  mode  of  procedure  is  too  summary  to  be 
authorized  by  the  Insolvent  Act  of  1869. 

CAN  A  PERSON  WHO  CEASED  TO  BE  A  TRADER 
BEFORE  THE  PASSING  OF  THE  INSOLVENT  ACT 
OF  1869,  TAKE  BENEFIT  OF  THE  ACT? 

J.  E.  Villeneuve  was  a  trader  of  Laprairie,  in  1867,  when  he 
became  an  insolvent.  Failing  to  make  a  settlement  with  his 
creditors,  he  then  ceased  to  be  a  trader  and  became  and  has  ever 
since  been  an  officer  of  the  Custom  House  in  Montreal.  In  1870, 
being  still  debtor  of  his  commercial  liabilities,  which  for  the  most 
part  were  not  yet  prescribed,  he  made  an  assignment  to  Sauva- 
geaU}  official  assignee,  under  the  Insolvent  Act  of  1869.  In  1871, 
after  the  passing  of  the  Amendment  Act  of  that  year,,  he  applied 
for  a  discharge.  Three  creditors,  holding  claims  created  since  he 
retired  from  trade,  opposed  his  petition,  upon  the  ground  that 
under  the  Statute  of  1871  the  discharge  could  not  be  granted,  ex- 
Voi.  II.  »  No.  1. 
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cept  subject  to  their  claims.  On  the  29th  December  last,  the 
Superior  Court  (Mackay  J.)  absolutely  refused  the  discharge,  the 
learned  judge  holding  that  the  petitioner,  not  being  a  trader  at  the 
time  of,  nor  since  the  passing  of  the  Insolvent  Act  of  1869,  could 
not  in  any  way  take  benefit  of  the  Act.  A  contrary  decision  was 
given  on  the  2nd  June  last,  1871,  by  the  Supreme  Court  of  Nova 
Scotia,  in  re  Archibald  à  al.,  which  only  this  day  came  under  our 
notice.  Under  the  circumstances,  it  will  probably  be  perused 
with  interest. 

"  Sir  William  Young,  C.  J.,  delivered  judgment  as  follows  :  * 
"  This  is  an  appeal  from  an  order  of  the  Judge  of  Probate  and 
Insolvency  at  Halifax,  dated  1st  March  last,  discharging  the  in- 
solvents under  sees.  105  and  106  of  the  Act  of  1869.  Their 
petition  set  out  their  assignment  of  Ist  December,  1869,  and  that 
more  than  one  year  having  elapsed  from  the  date  thereof,  and 
the  petitioners  having  failed  in  obtaining  from  the  required  pro- 
portion of  their  creditors  a  consent  to  their  discharge,  they  ap- 
plied to  the  judge  to  grant  such  discharge  pursuant  to  the 
statute.  The  insolvents  were  thereupon  subjected  to  personal 
examination  before  the  judge  respecting  their  dealings,  books 
and  liabilities,  which  extended  over  three  days,  and  after 
c:ireful  examination,  the  counsel  who  appeared  for  the  creditors 
and  against  the  insolvents,  expressed  themselves  satisfied  with 
the  explanations  afforded  by  the  insolvents,  and  acquitted  them 
of  fraud  in  their  dealings.  Some  delay  then  took  place  with  a 
view  to  the  legal  objection  being  raised  which  was  urged  on  the 
appeal,  but  which  had  not  been  brought  before  the  Judge  of 
Probate,  who  granted  the  order  of  discharge  as  unopposed.  The 
first  hearing  on  the  appeal  was  had  before  me  at  Chambers  on 
the  31st  March,  when  some  preliminary  objections  were  taken  on 
the  part  of  the  insolvents,  which  were  afterwards  withdrawn,  and 
the  main  question  came  up  on  an  admission  of  the  insolvents  that 
at  the  time  the  Act  passed  in  1869  they  had  ceased  to  be  tra- 
ders. The  case  of  Surtees  v.  Ellison^  9  B.  &  C.  750,  decided  in 
1829,  was  then  cited,  and  I  looked  into  the  point  and  was  pre- 
pared to  give  judgment,  but  withheld  it  at  the  instance  of  the 
counsel,  who  were  negotiating  for  a  settlement.  In  the  meanwhile 
the  Dominion  Parliament  passed,  on  the  14th  April,  the  amending 
Act  of  1871,  chapter  25,  upon  which  the  insolvents  insisted  at  a 

•  7  Canada  Law  Journal,  N.  8.  301. 
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second  hearing  on  the  26th  May,  and  I  am  now  to  consider  the 
effect  of  both  Acta. 

''The  policy  of  the  imperial  and  colonial  legislatures  has  varied 
much  from  time  to  time,  as  to  the  persons  to  whom  the  privileges 
and  obligations  of  the  bankrupt  laws  should  extend.  The  34  & 
35  Hen.  VIII  c.  4,  passed  in  1542,  was  aimed  at  all  persons 
who,  in  the  quaint  language  of  the  preamble,  "  craftilly  obtaining 
into  their  hands  great  substance  of  other  men's  goods,  do  sud- 
denly flee  to  parts  unknown,  or  keep  their  houses,  not  minding  to 
pay  or  restore  to  any  of  their  creditors  their  debts  and  duties, 
but,  at  their  own  wills  and  pleasures  consume  the  substance  ob- 
tained by  credit  of  other  men,  for  their  own  pleasure  and  delicate 
living,  against  all  reason,  equity,  and  good  conscience," — a  des- 
cription which  might  be  applied  to  a  good  many  bankrupts  of  the 
present  day.  The  13  Eliz.  c.  7,  and  the  21  Jac.  I.  o.  19,  com- 
prehend all  persons  using  or  exercising  the  trade  of  merchandise 
and  some  other  trades  or  professions.  By  the  6  Geo.  IV.  c.  16, 
all  persons  using  certain  trades,  and  doing  certain  acts,  and  all 
persons  using  the  trade  of  merchandise,  shall  be  deemed  traders  ; 
and  the  present  Bankrupt  Law  in  England,  the  32  &  33  Vic.  c. 
71,  passed  in  1869,  extends  to  non-traders  as  well  as  traders,  a  full 
description  of  traders  being  given  in  the  schedule,  while  a  recent 
decision  *  has  extended  it  to  peers  of  the  realm. 

"  The  Canadian  Insolvent  Act  of  1864,  the  parent  of  the  present 
one,  applied  in  Lower  Canada  to  traders  only;  and  in  Upper  Ca- 
nada to  all  persons,  whether  traders  or  non-traders.  The  Domi- 
nion Act  of  1869  applies  to  traders  only,  and  this  the  amending 
Act  of  1871  has  somewhat  modified. 

"Under  the  Act  of  1869, 1  should  have  held, on  the  authority 
of  Surtees  v.  Ellison^  that  a  person  who  had  ceased  to  be  a  tra- 
der at  the  passing  of  the  Act  did  not  come  within  it.  The  trad- 
ing in  that  case  was  before  the  passing  of  the  6  Geo.  IV.  c.  16, 
and  the  court  were  all  of  opinion  that  they  must  look  at  the  sta- 
tute as  if  it  were  the  first  that  had  ever  been  passed  on  the  sub- 
ject of  bankruptcy,  and  that  there  was  no  sufficient  trading  to 
support  the  commission.  Lord  Tenterden,  in  stating  this  result, 
lamented  that  a  statute  of  so  much  importance  should  have  been 
framed  with  so  little  attention  to  the  consequences  of  some  of  its 

«^ ____^__  •  - 

•  Ex  parte  Morris.  In  re  Duke  qf  Kemastle^  L.  K.  5  Ch.  172.  See 
6  C.  L.  J„  N.  S.  189. 
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provisions.    The  legislature,  he  added,  cannot  be  said  to  be  inopt 
consiliij  **  but  we  may  say  that  it  is  magnas  inter  opes  inops" 
The  reasoning  of  this  case  has  a  direct  bearing  on  the  Act  of 
1869,  and  in  my  opinion  confined  its  operations  to  persons  who 
had  been  and  continued  to  be  traders  at  the  time  it  passed. 
"  We  may  infer  that  such  was  the  opinion  also  of  the  Dominion 
,   Parliament,  and  that  it  led,  among  other  things,  to  the  Act  of 
1871,  amending  the  Act  of  1869,  Uie  first  section  of  the  later  Act 
being  as  follows  :  ^^  The  first  section  of  the  said  Act  (that  of 
1869)  is  hereby  amended  by  adding  thereto  the  following  words: 
*  And  persons  shall  be  held  to  be  traders  who,  having  been  tra- 
ders, and  having  incurred  debts  as  such,  which  have  not  been 
barred  by  the  Statutes  of  Limitations  or  prescribed,  have  since 
ceased  to  trade  ;  but  no  proceedings  in  compulsory  liquidation  shall 
be  taken  against  any  such  person  based  upon  any  debt  or  debts 
contracted  after  he  has  so  ceased  to  trade/* 

"  This  is  a  very  comprehensive  and  a  very  important  provision, 
peculiar,  so  far  as  I  know,  to  our  law,  and  the  true  construction 
of  which  it  is  of  great  moment  to  ascertain.  The  section  I  have 
just  cited  is  not  declaratory  in  its  form — it  is  professedly,  as  it  is 
in  fact,  an  amendment,  but  an  amendment  incorporated  with  the 
original  section,  and  henceforth  forming  an  essential  part  of  it. 
Even  in  statutes  distinct  from  each  other,  but  on  the  same  sub- 
ject, the  several  Acts  are  to  be  taken  together  as  forming  one  sys- 
tem, and  as  helping  to  ioterpret  and  enforce  each  other — being 
in  pari  materia  they  are  to  be  read  as  one  statute.  The  doctrine 
as  to  the  retrospective  operation  of  statutes,  was  fully  considered 
by  this  court  in  the  case  of  Simpson^ s  Estate^  1  Oldright,  317, 
and  had  been  previously  reviewed  in  the  case  of  Wright  v.  Hale^ 
in  the  Exchequer,  reported  in  6  H.  &  N.  227.  We  held  "that 
however  it  may  be  in  the  United  States,  where  the  constitution 
expressly  condemns  and  forbids  retrospective  laws  which  impair 
the  obligation  of  contracts,  or  partake  of  the  character  of  ex  post 
facto  laws  J  there  can  be  no  doubt  that  the  Imperial  Parliament  or 
Colonial  Legislatures,  within  the  limits  of  their  jurisdiction,  have 
a  more  extended  authority  ;  and  where  their  intention  is  to  make 
a  law  retrospective,  it  cannot  be  disputed  that  they  have  the 
power.  That  intention  is  to  be  made  manifest  by  express  works, 
or  to  be  gathered  clearly  and  unmistakably  from  the  purview  and 
scope  of  the  Act.  It  is  a  question  of  construction  ;  and,  the  Act 
being  its  own  chief  exponent,  still  the  surrounding  circumstances 
are  to  be  looked  at." 
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"Applying  these  principles  to  the  Act  of  1871,  there  can  be  no 
question,  I  think,  that  it  was  intended  to  govern  the  operation 
and  to  enlarge  the  scope  of  the  Act  of  1869,  and  that  all  future 
proceedings  in  cases  of  bankruptcy,  and  the  traders  to  whom  it 
shall  apply,  must  be  regulated  by  it. 

"  The  reference  to  the  Statute  of  Limitations  is  not  strictly 
within  the  scope  of  our  present  enquiry,  but  in  a  matter  coming 
before  all  the  Courts  of  Probate  in  our  Province,  and  which  will 
be  eagerly  discussed,  it  is  not  amiss,  I  think,  that  I  should  add, 
that  where  the  debts  of  a  person  who  had  been  a  trader  before, 
but  had  ceased  to  be  so  on  the  22nd  June,  18G9,  have  been 
barred  by  the  Statute  of  Limitations,  or  prescribed,  (that  is  where 
they  are  no  longer  enforceable  at  law,)  such  person  is  not  entitled 
to  the  benefit  of  the  Act. 

^^  Under  the  f^ts  in  this  case  I  am  of  opinion  that  the  insolvents 
came  within  the  Act,  if  it  applies  to  proceedings  actually  com- 
menced in  our  Courts  of  Probate,  or  under  appeal  in  this  court. 

^^  This  is  the  only  question  that  remains,  and  several  cases  in 
Fisher's  Digest,  8231,  were  cited  by  Mr.  McDonald  as  bearing  on 
it,  on  behalf  of  the  inbolvents.  In  Wright  v.  JJale  it  was  held 
that  the  23  &  24  Vic.  c.  126,  enabled  a  judpe  to  certify  in  an 
action  commenced  before  the  passing  of  the  Act.  *'  There  is  a 
considerable  diflference,"  said  Pollock,  C.  B.,  *' between  new 
enactments  which  affect  vested  rights,  and  those  which  merely 
affect  the  procedure  in  courts  of  justice.  When  an  Act  alters  the 
proceedings  which  are  to  prevail  in  the  administration  of  justice, 
and  there  is  no  provision  that  it  shall  not  apply  to  suits  then 
pending,  I  think  it  does  not  apply  to  such  actions."  See  the 
Imperial  Act  24  &  25  Vic.  c.  26,  sec.  5.  The  same  principle  is 
recognized  in  Freeman  v.  Moyes  I.  A.  &  E.  338,  and  in  the 
Admiralty  case  of  The  Ironsides,  reported  in  1  Lush.  458.  I 
have  already  held  that  the  first  section  of  the  Act  of  1871  must 
operate  as  a  retrospective  enactment,  and  I  see  no  reason  why  it 
should  not  apply  to  a  pending  suit  or  appeal.  To  hold  otherwise 
would  only  oblige  the  insolvents  to  commence  de.  novo.  The  case 
of  Comill  V.  Hudson  y  8  E.  &  B.  429,  where  it  was  held  that  the 
10th  section  of  the  Mercantile  Law  Amendment  Act  did  not  ex- 
tend to  actions  already  commenced,  and  our  own  decision  of  the 
like  purport  in  Coulson  v.  Sangster,  1  Oldright,  677,  proceeded 
mainly  on  the  language  of  the  enactment,  and,  as  I  think,  do  not 
apply  here.     I  confirm,  therefore,  the  discharge  of  the  insolvents, 
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but  as  they  have  sncoeeded  on  a  ground  which  had  no  existence 
when  they  entered  their  appeal,  I  must  decline  giving  them  costs/' 

D.  GlEOUAED, 
Montreal,  13th  January,  1872. 
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In  view  of  the  many  projects  in  which  expropriation  is  being 
actively  invoked  in  this  Province,  and  the  great  lengths  to  which 
there  appears  a  disposition  to  push  the  doctrine,  it  may  not  be 
amiss  to  occupy  a  few  pages  of  La  Revue  Critique  in  noticiDg 
some  points  bearing  on  the  subject. 

The  discussion  is,  perhaps,  all  the  more  allowable,  as  we  haTS 
as  yet  very  little  established  jurisprudence  of  our  own  on  the  mat- 
ter ;  and  to  cite  directly  from  other  systems,  particularly  from  the 
old  French  Law,  is,  as  I  shall  endeavour  to  shew  in  this  article,  to 
rely  upon  guides  which  are  never  authoritative  and  generally 
unsuitable  and  false  when  applied  to  us  and  our  political  consti- 
tution and  social  condition.  The  relations  and  practice,  also,  of 
our  Local  Legislature  on  thé  matter  towards  the  people  of  the 
Province,  and  the  respect  which  private  rights  is  to  enjoy  at  its 
hands,  are  being  established,  and  although  we  make  no  claim  to 
touch  legislation,  still  we  may  open  a  discussion  which,  continued 
by  others,  may  aid  in  forming  a  more  correct  public  opinion  on 
the  subject  than  appears  at  present  to  exist.  The  fact  is,  the 
question  can  hardly  be  said  to  have  been  hcriously  considered 
amongst  us.  The  immediate  proximate  apparent  utility,  as  it 
strikes  us  at  the  moment,  is  apt  alone  to  be  considered,  without 
troubling  ourselves  about  fundamental  views  on  property  or  Go- 
vernment or  with  that  higher  utility  that  has  to  do  with  far- 
reaching  consequences. 

Without  attempting  to  treat  each  head  wholly  separate  and 
distinct,  what  I  shall  say  may  be  referred  generally  to  the  fol- 
lowing heads;  1st.  I  shall  endeavour  to  shew  both  on  general  and 
special  grounds  that  we  are  without  authority  on  this  subject  in 
the  usual  sources  of  our  jurisprudence.  2nd.  I  shall  briefly  no- 
tice the  state  of  the  law  of  Expropriation  at  ancient  Eome,  in 
France,  and  England  ;  and  3rd.  I  shall  try  to  shew  on  what 
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groands  and  conditions,  and  upon  payment  of  what  indemnity,  it 
should  be  allowed  among  us.  It  is  evident  that  on  so  vast  a 
subject  what  I  shall  say  mnst  be  a  mere  attempt  and  notice. 

Taking  up  the  first  point,  then,  which  has  for  its  object  to 
guard  against  being  led  astray  by  false  guides  in  so  important  a 
matter,  we  must  throughout  bear  in  mind  that  the  question,  as 
intimated,  is  one  of  public  law.  It  has  to  do  with  the  relations 
between  individuals  and  the  State,  with  the  guarantees  and  re- 
spect private  property  is  to  enjoy  against  unjust  interference  and 
arbitrary  proceedings  on  the  part  of  the  State.  It  is  a  measure 
of  the  emancipation  and  freedom  of  the  individual. 

It  is  not  hard  to  see  that  such  a  question  depends  intimately 
upon  the  views  and  practice  that  prevail  in  any  particular  nation 
or  under  any  particular  system,  as  to  the  powers  and  supremacy  of 
the  State  or  Sovereign  and  the  rights  of  the  subject  and  his  tenure 
of  property.  A  brief  reference  to  some  of  the  views  that  have 
prevailed  on  these  points  under  the  systems  to  which  we  are  ac- 
customed to  look  for  the  sources  of  our  private  law,  will,  I  think, 
show  us  how  inapplicable,  on  generals  grounds,  are  the  doctrines 
borrowed  from  those  systems,  as  a  measure  of  our  individual 
rights.  Thus  while  the  private  law  of  the  Romans  has  passed 
into  and  forms  the  basis  of  the  laws  of  nearly  all  modern  nations, 
and  is  more  or  less  of  universal  application,  their  public  law,  as 
contained  in  the  Corpus,  has  been  everywhere  rejected  except 
where  seized  upon  by  despotism  to  further  its  own  ends.  Who 
would  think  of  invoking  public  law  whose  maxim  was  quod  pria- 
dpi  plaçait  legis  hahet  vigorem  f  And  yet  upon  sli«;ht  reflec- 
tion, it  is  as  surprising  that  the  old  French  Law  should  be  invo- 
ked in  a  matter  of  expropriation — of  the  rights  of  the  individual 
towards  the  State  or  Sovereign.  Do  we  forget  the  volumes  that 
have  been  written  on  the  iniquities  of  that  old  regime — the  inso- 
lent trampling  under  foot  of  all  personal  and  individual  rights  ?  A 
regime  in  which  '*  la  grande  masse  de  la  nation^  sans  droits  poli- 
tiques, exploitée  par  des  pouvoirs  temporels  et  spirituels  au 
moyen  des  divers  droits  seigneuriaux,  des  dîmes,  des  corvées  dec, 
fût  partout  opprimée  et  maintenue  dans  un  servage  spirituel  et 
matériel*'^  :  a  regime  of  which  the  French  Revolution  was  the 
appropriate  and  legitimate  fruits  and  its  violence  a  measure  of 
the  oppression. 

Can  a  system  of  public  law  that  grew  up  under  such  a  regime 
as  this  and  permeated  to  the  core  with  the  spirit  of  feudal  des* 
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potîsin,  be  appealed  to  to  determine  the  individual  rights  of  the 
Canadian  people  ?  These  general  considerations  are  well  worth 
our  attention  when  looking  for  authorities  on  expropriation. 

But  we  must  specially  notice  the  Royal  authority,  the  center- 
ing of  all  the  powers  of  the  State  in  the  King. 

In  what  I  say  here  I  make  no  pretension  to  make  known  any 
thing  new.  I  merely  transcribe  and  call  to  mind  well-known 
facts  which  are  sometimes  lost  sight  of,  and  which  I  deem  useful 
in  support  of  my  argument. 

The  saying  that  no  true  knowledge  of  any  system  of  laws  and 
of  their  applicability  can  be  had  without  reference  to  their  his- 
tory, the  state  of  society,  political  organization  and  influences 
under  which  they  were  formed,  applies  with  tenfold  force  in  a 
matter  of  public  law  like  expropriation. 

The  current  of  despotism  similar  to  Roman  Imperialism  that 
at  one  time  or  another  run  through  nearly  every  country  of 
modem  Europe,  and  which  in  England  cost  Charles  I  his  head, 
appeared  in  France  in  full  force  under  the  old  regime^  particularly 
during  the  hollow  and  falsely  brilliant  reign  of  Louis  XIV. 

Under  the  Grand  Monarque^  "  Le  Roi,  Il  veut  "  might  chai 
lenge  comparison  in  infamy  with  quod principi  placuit. 

Louis'  predecessors,  as  supreme  seigneurs  of  France  and  other- 
wise, had  claimed  and  exercised  sufficiently  arbitrary  powers  ;  but 
he  was  not  only  supreme  seigneur,  but  full  and  absolute  master  and 
owner  of  all  the  property  of  his  subjects  and  arrogated  to  himself 
the  right  to  dispose  both  of  their  property  and  themselves  without 
the  slightest  regard  to  law  or  equity. 

The  general  authority  over  the  whole  nation  attributed  to  the 
Sovereign,  for  the  common  good,  by  the  French  lawyers  anxious 
to  overthrow  feudalism  by  means  of  the  Royal  power,  was  never 
meant  to  give  him  any  special  right  in  the  property  of  his  sub- 
jects ;  nevertheless  in  the  hands  of  courtiers  it  proved  most 
disastrous,  and  ended  in  the  King  being  told  as  stated  by  Trop- 
long  :  '^  que  tous  les  biens  de  ses  sujets  étaient  à  lui,  et  que  la 
France  estant  une  source  inépuisable  de  richesse,  il  n'y  avait  point 
de  prodigalité  que  le  pût  incommoder."  f 

When  this  principle  came  to  be  acted  upon  under  Louis  XIV, 
the  King  at  first  hesitated.  '^  Le  }  projet  de  Desmarets  avait  con- 

•  Ahrens,  Droit  Naturel. 

t  Preface  to  Dons.  p.  118.  t  Troplong. 
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trifité  son  Âme  ;  mais  le  père  LetelUer  Payait  mis  au  large  en  lui 
apportant  une  consultation  des  plas  habiles  docteurs  de  Sorbonne 
qui  décidait  nettement  que  tous  les  biens  de  ses  sujets  étaient  à 
lui  en  propre,  et  quand  il  les  prenait j  il  ne  prenait  que  ce  qui 
lui  appartenait.  Le  Roi  ajouta  que  cette  décision  avait  ôté 
ses  scrupules  et  lui  avait  rendu  le  calme  et  la  tranquillité.  En 
conséquence,  le  Eoi  tint  j^our  la  forme  un  Conseil  et  fit  bâcler 
par  un  edit  de  1692  cette  '^  sanglante  affaire  de  dixième.  '' 

The  £ang  was  not  a  slow  learner.  In  his  instruction  to  the 
Dauphin  he  said  :  *  <<  Tout  ce  qui  se  trouve  dans  Ten  tendue  de 
DOS  Etats,  de  quelque  nature  qu'il  soit,  nous  appartient  au  même 
titre.  Vous  devez  être  bien  persuadé  que  les  rois  sont  uigneurA 
absolus  et  ont  natureUement  la  disposition  pleine  et  libre  de  tous 
les  biens  qu'ils  sont  possédés,  aussi  biens  par  les  gens  d'église  que 
par  les  séculiers,  pour  en  user  en  tout  comme  de  sages  économes.'' 

Is  it  any  wonder  that  Troplong  should  say  that  the  Code 
Napoleon  gave  to  France  *'  la  souveraineté  du  citoyen  français  sur 
lui-même  et  sur  sa  propriété  f  " 

Now  we  have  in  all  the  above  a  measure  of  the  certain  rights 
and  guarantees  enjoyed  by  individuals  as  towards  the  State  under 
the  old  régime,  1  say  of  the  certain  rights;  for  no  one  supposes 
that  the  above  doctrines  were  carried  out  literally  and  generally 
against  the  French  people  ;  still  the  individual  enjoyed  no  sure 
l^al  guarantee  that  they  would  not  be  put  into  practice  against 
him,  and  it  would  not  be  hard  to  shew  instances  in  French  his- 
tory where  they  were. 

Is  it  this  public  law  or  a  system  formed  under  these  doctrines, 
that  we  should  invoke  as  applicable  here  ? 

But  there  are  other  reasons  why  the  old  French  Law  on  the 
subject  is  inapplicable,  and  that  is,  that  no  fixed  equitable 
jurisprudence  on  the  subject  or  on  any  subject  where  the  State 
was  interested,  was  possible  in  France  or  could  exist  under  such 
an  arbitrary  system,  any  more  than  it  could  exist  under  the  régime 
of  quodprincipi  placuit  of  Roman  Imperialism. 

Hence  all  the  modem  commentators  agree  that  there  was  no 
fixed  jurisprudence  on  expropriation  under  the  old  régime, 

Batbie  T.  7,  p.  8,  speaking  of  the  absolutism  of  Eoman 
public  law  and  of  the  old  French  law  in  relation  to  expropria- 
tion, says  :  '^  Nous  trouvons  dans  notre  ancien  droit  un  état  de 

•  Troplong. 
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choses  semblables,  et  cette  anologie  s'explique  par  Tindentite  du 
régime.  Comme  Tempereur  romaiD,  le  roi  de  France  est  investi 
du  pouvoir  absolu.  Quod  prlncipi  pïacuit  legis  habet  vigoreim. 
Le  pouvoir  d'exproprier  n'est  pas  réglementé  par  une  loi  géné- 
rale :  il  n'est  même  pas  formellement  établi  en  principe.  Mais  le 
roi  puise  dans  sa  toute-puissante  le  moyen  de  faire  céder  le  droit 
privé  et,  en  ordonnant  des  mesures,  il  fixe  les  conditions  auxquel- 
les les  propriétés  seront  prises.  Aussi  ne  trouvons-nous  dans 
l'ancien  droit  que  des  edits  spéciaux  et  point  d'ordonnance  géné- 
rale sur  la  matière, 

Il  paraît  qu'en  vertu  d'anciennes  lois  le  roi  pouvait  faire  bâtir 
des  murs  de  fortifications  sur  les  propriétés  privées  sans  donner 
d'indemnité  :  c'était  une  espèce  de  servitude  militaire  dans  l'in- 
térêt do  la  defence  commune." 

Their  ideas  on  this  matter,  like  those  of  our  city  corporation, 
were  that  compensation  was  of  pure  grace  or  authority  and  not 
of  right,although  to  do  these  old  despots  justice,  it  must  be  ad- 
mitted that  their  systems  afford  numerous  authorities  for  compen- 
sation which  put  to  shame  their  modern  imitators.  Of  this,  how- 
ever hereafter. 

"  Antérieurement  à  la  Constitution  française  des  3-14  Septem- 
bre 171,"  says  Del-Marmol,  "  il  serait  difficile  de  rencontrer  un 
texte  législatif  qui  proclame  le  droit  d'exproprier  pour  cause 
d'utilité  publique  avec  l'obligation  d'indemniser  le  propriétaire 
dépossédé." 

"  Avant  1789,"  says  Debray,  p.  3,  "  aucune  loi  générale  ne 
régissait  la  matière.  Tel  était,  avant  cette  époque,  le  besoin 
d'ouvrir  des  débouchés  à  l'agriculture,  que  le  bienfait  de  nouvelles 
voies  de  communication  compensait,  aux  yeux  des  particuliers, 
la  perte  des  terrains  utiles  à  leur  emplacement,  et  que  souvent 
V administration  s* en  emparait  sans  indemnité  aucune" 

This  last,  however,  was  not  the  general  rule,  although  the  real 
measure  of  the  certain  rights  of  the  individual. 

De  Lalleau  T.  I.  p.  4,  says  :  "  Sous  le  régime  antérieur  à  1789, 
l'opération  toute  entière  de  l'exécution  des  travaux  publics,  ce 
que  comprend  ;  la  confection  et  l'approbation  des  projets,  plans 
et  devis,  la  mise  de  l'État  en  possession  des  terrains,  la  direction 
des  travaux,  la  liquidation  et  le  paiement  des  indemnités,  toute 
cette  marche  fut  administrative,"  that  is  to  say  absolutely  in  the 
hands  of  the  King. 

Herson  Exp.  p.  4,  says  ;  *'Daps  I'aqcieu  droit,  elle  s'exerçait 
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80U8  la  dénomination  de  retrait^  au  nom  da  souverain  et  en  vertu 
de  ce  qu'on  nommait  son  domaine  eminent.  Ce  ne  fut  qu'à 
l'époque  de  la  coniecUon  de  nos  codes  que  le  législateur  s'occupa 
d'établir  pour  cette  matière  une  suite  complète  de  règles 
spéciales." 

The  constitution  of  1791,  Art.  17,  declared  :  ''La  propriété 
est  inviolable  et  sacrée.  Nul  ne  peut  en  être  privé,  si  ce  n'est 
lorsque  la  nécessité  publique  légalement  constatée  l'exige  évidem- 
ment et  sous  la  condition  d'une  juste  et  préalable  indemnité." 

"Ce  principe,"  says  Debray  p.  2,  "  il  appartenait  à  la  révolution 
française  de  proclamer." 

No  doubt  the  principle  and  numerous  instances  existed  in  the 
old  law,  as  must  exist  in  every  civilized  State,  of  causing  private 
rights  to  yield  to  the  public  necessities  ;  but  then  everything 
was  done  arbitrarily,  and  it  was  only  at  the  epoch  of  the  French 
Codes  that  the  law  of  expropriation  was  based  on  permanent  prin- . 
oiples  of  equity,  and  subject  to  fixed  and  certain  rules  and  pro- 
cedure without  which  there  can  be  no  guarantee  for  private 
rights  and  no  jurisprudcDce  worthy  the  name. 

De  Lalleau,  T.  1,  p.  5,  cities  a  number  of  edits  and  arrêts  of 
Louis  XIY,  relative  to  the  construction  of  canals  and  highways, 
in  proof  of  his  statement  that  all  was  administrative,  that  is  done 
by  the  King. 

Proudhon,  T.  2,  p.  199,  says  :  "  Aussi  quoique  Vancienne  lé- 
gislature française  ne  présente  aucune  loi  positive  et  générale  sur 
l'expropriation  dans  l'intérêt  de  l'État,  il  est  certain  que  cette  me- 
sure, dont  le  principe  se  trouve  déjà  dans  une  Ord.  de  Philippe 
Le-Bel,  de  l'an  1303,  fut  consacrée  plus  tard  sous  Is  nom  de 
retrait  d'utilité  publique  par  les  Parlements  et  cours  de  justice  : 
elle  était  autorisée  pour  chaque  cas  spécial  par  un  arrêt  de  con- 
seil d'État  qu*en  réglait  le  mode  d^ application  et  les  conditions.** 
How  much  room  there  was  for  a  sound  jurisprudence  to  exist 
on  the  subject  under  the  old  regime  may  be  judged  from  the 
example  of  Louis  XIY  in  the  cases  given  by  De  Lalleau.  Kingly 
absolutism  appears  complete  and  shews  that  here  also  Louis'  doc- 
trines as  to  the  powers  of  sovereigns,  did  not  remain  pure  theory. 
The  carrying  out  of  the  projects  were  entrusted  to  the  King's 
nominees,  Royal  Commissaires  so  infamously  known   in  French 
history,  and  to  make  sure  of  keeping  all  in  his  arbitrary  power  and 
excluding  all  intervention  by  the  ordinary  tribunals  he  declared  : 
Evoque  S«  M.  d>  soi  et  à  son  conseil  toutes  les  contestations  qui 
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pourraient  naître  au  sujet  de  la  dite  entreprise  .  . .  renvoi  parde- 

Tant  le  dit  sieur  intendant  commissaire  départi faisant 

défense  à  ses  cours  et  autres  juges  d'en  connaître  et  aux  parties 
de  se  pourvoir  ailleurs,  à  peine  de  cassation  de  procédure  et  de 
500  livres  d'amende,  et  de  tous  dépens  dommages  et  intérêts. 
Enjoint  S.  M.  au  dit  sieur  intendant,  commissaire  départi,  de 
tenir  la  main  à  Tezécution  du  présent  arrêt."  In  an  arrêt  of  26 
May,  1705  the  King  closes  thus  :  **  Et  en  cas  d'appel,  Sa  Majes. 
té  s'en  réserve  à  Elle  et  à  son  Conseil  la  connaissance." 

It  would  be  hard  to  distinguish  here  what  were  the  rights  of 
the  subject  beyond  what  the  arbitrary  will  of  a  despot  chose  to 
allow. 

No  small  portion  of  what  has  been  said  of  the  old  French  sys- 
tem before  the  Revolution  will  apply,  although  in  a  less  degree,to 
the  old  law  of  England  prior  to  the  Revolution  of  1688.  We 
shall  hardly  look  for  our  guide  on  expropriation,  to  the  good  old 
days  of  the  English  common  law,  or  of  high  prerogative,  when 
Kings,  notwithstanding  Magna  Charta  and  many  nice  theories 
about  English  freedom,  enriched  themselves  with  the  spoils  and 
confiscations  of  their  oppressed  people,  and  wantonly  mutilated 
and  imprisoned  obstinate  Commoners. 

To  say  nothing  of  the  earlier  kings  and  Henry  the  VIII,  who 
was  "  despotism  personified,"  we  find  very  high  notions  of  kingly 
authority  under  the  Stuarts,  as  already  intimated.  "As  it  is 
atheism  and  blasphemy,"  says  James  I,  "  in  a  creature  to  dispute 
what  the  Deity  may  do,  so  it  is  presumption  and  sedition  in  a 
subject  to  dispute  what  a  king  may  do  in  the  height  of  his 
power."     (Blackstone.) 

This  absolutism  did  not  have  its  own  way  in  England,  but 
still  the  idea  of  the  King's  supremacy  ;  and  the  doctrine,  under 
the  influence  of  which  the  English  law  was  for  centuries,  and  was 
moulded,  and  upon  which  the  whole  land  tenure  of  England  was 
founded,  viz  :  that  the  King  was  the  universal  lord  and  original 
proprietor  of  all  the  lands  in  the  Kingdom  :  "  Tout  fut  in  luy  et 
vient  de  luy  au  commencement^  ;  have  left  deep  traces  in,  and 
profoundly  affected  English  law  on  the  subject  of  the  rights  of 
individuals  where  private  property  is  forcibly  taken  by  the  sove- 
reign for  public  purposes. 

Blackstone  B.  2,  ch.  5,  speaking  of  tenures,says  :  "  Thus  all  the 
land  in  the  Kingdom  is  supposed  to  be  holden,  mediately  or  iiù- 
mediately,  of  the  King,  who  is  styled  the  lord  paramount ^  or 
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above  all.'*  And  again  in  ch.  VII,  he  aays  :  "This  allodial 
property  (  dominium  dirtctum,  )  no  subject  in  England  has  :  it 
being  a  received,  and  now  undeniable,  principle  in  the  law,  that 
all  the  lands  in  England  are  holden  mediately  or  immediately  of 
the  King.  The  King  therefore  only  kath  ahsolutum  et  directum 
dominium.  .  .  A  subject  therefore  hath  (ynJy  the  usefruct  and 
not  the  absolute  property  of  the  soil:  or  as  Sir  Edward  Coke 
expresses  it  :  he  hath  dominium  utile^  but  not  dominium  direo 
tum.^*  This  system  lasted  in  more  than  theory  right  up  to  the 
middle  of  the  17th  century,  and  Kings  often  acted,  to  use  the 
words  of  Blackstone  "  as  if  the  English  people  in,  in  fact  as  well 
as  theory,  owed  every  thing  they  had  to  the  bounty  of  their  so- 
vereign lord." 

Is  it  surprising  that  we  find  the  most  monstious  doctrines  in 
the  English  common  law  as  to  the  rights  of  individuals  to  be 
compensated  by  the  State,  when  the  above  doctrines  as  to  owner- 
ship were  "  for  many  ages  a  fixed  and  undeniable  maxim*'  of  that 
law  ?  Long  after  the  dominium  directum  of  the  sovereign  had 
totally  disappeared  in  practice  everywhere  else,  it  remained  as  if 
a  fact  to  justify  taking  private  property  without  compensation  for 
military  and  other  national  purposes. 

In  these  cases  the  old  doctrine  that  the  Sovereign  in  taking  pri« 
vate  property  only  took  what  was  his  own  seemed  to  remain  as  a 
living  active  principle  in  favor  of  the  sovereign  State  or  King  as 
its  representative  in  such  matters* 

When  men  and  communities  ceased  to  endure  the  absolutism 
of  the  personal  Sovereign  and  his  dominium,,  many  of  them  ap* 
pear  simply  to  have  transferred  these  to  the  ideal  Sovereign  or 
State.  This  accounts  in  a  measure  at  least  for  the  extraordinary 
doctrines  we  find,  and  still  put  forth  even  in  our  Courts,  as  to  the 
omnipotence  of  the  State  and  its  rights  to  inflict  any  amount  of 
injury  upon  private  individuals  without  indemnity,  and  for  the 
absurdities  we  hear  about  damnum  absque  injuria. 

An  instance  of  this  absurd  doctrine,  and  a  consequence  no 
doubt  of  the  influence  on  English  Common  Law  of  the  doctrines 
mentioned  as  to  the  absolute  dominium  of  the  Sovereign,  is  given 
in  the  case  of  Cast  Plate  Manufacturers  vs.  Meredith,  which  is 
much  cited  by  the  advocates  of  the  omnipotence  and  immunity  of 
the  State,  4,  D.  &  E.  R.,  p.  793.  What  I  allude  to  are  the  words 
of  Buller  J.  who  said  :  "  I  am  by  no  means  satisfied  that^  on  the 
broad  principle  stated  by  the  plaintifi^s  counsel,  any  action  could 
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be  maintained.  There  are  many  coêeê  in  which  individuah  «lutotn 
an  injury^  for  which  the  law  gives  no  action  :  as  forinstance, 
pulling  down  houses,  or  raising  bulwarks,  for  the  preservation  and 
defence  of  the  Kingdom  against  the  King's  enemies.  The  civil 
law  writers  indeed  saj,  t}iat  the  individuals  who  su£fer  have  a 
right  to  resort  to  the  public  for  a  satisfaction  ;  but  no  one  ever 
thought  that  the  common  law  gave  an  action  against  the  indivi- 
dual who  pulled  down  the  house,  &o.  This  is  one  of  those  oases 
to  which  the  maxim  applies,  saltupopuli  suprema  lex  uto.  If 
the  thing  complained  of  were  lawful  at  the  time,  no  action  can 
be  maintained  against  the  party  doing  the  act.  In  this  case  ex- 
press power  was  given  to  the  commissioners  to  raise  the  pavement  : 
and  not  having  exceeded  their  power,  they  are  not  liable  to  any 
action  for  having  done  so." 

We  need  hardly  say  that  in  England,  in  virtue  of  Statutes,  and 
under  the  influence  of  the  principles  almost  universally  recognized 
by  Statutes,  the  courts  have  generally  abandoned  these  absurd 
and  iniquitous  doctrines  of  the  common  law  which  are  now  left 
to  defenders  on  this  side  of  the  water,  to  our  municipal  corpora- 
tions, and  some  of  our  learned  judges. 

I  shall  notice  the  above  matter  more  fully  when  I  come  to 
treat  of  the  compensation  and  indemnity  to  which  individuals 
are  entitled. 

On  the  whole,  from  what  has  been  said,  we  think  it  will  be 
granted  that  it  is  neither  to  the  old  law  of  France  or  England, 
or  of  Imperial  Rome,  we  should  look  for  guides  and  authority  on 
expropriation.  These  systems  are  no  models  for  us.  They  may 
be  referred  to  at  times  to  shew,  strange  to  say,  that  even  under 
the  most  arbitrary  and  unjust  systems  rights  and  indemnity  were 
often  accorded  which  are  denied  us  by  petty  municipal  authority 
under  our  free  constitution  ;  but  they  never  can  be  cited  as  a 
limit  or  measure  of  our  individual  rights. 

I  wish  to  notice  now  a  question  of  expropriation  which  has 
lately  created  some  discussion  among  us,  and  in  connection  there- 
with to  add  some  special  reasons  why  the  old  law  of  France  as 
also  the  new  is  of  no  authority  to  support  such  expropriation.  I 
refer  to  expropriation  for  cemeteries. 

The  argument  for  such  expropriation,  intended  no  doubt  to 
secure  its  justification  before  the  community,  has  been  publicly 
put  by  Mr.  Jette,  a  well  known  advocate  of  this  city^  and  the  au- 
thorities he  cites,  though  not  numerous,  must  be  supposed  to  be 
he  best  that  were  available  in  support  of  the  project. 
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These  autkorities  I  bold  do  not  justify  the  expropriation 
sought. 

In  France,  under  the  old  regime^  it  was  alone  because  cemete- 
ries were  national  that  expropriation  was  allowed,  and  where 
they  were  not  national  but  denominational,  expropriation  was  re- 
fused, and  the  authorities  cited  by  Mr.  Jette  prove  this.  Every- 
body knows  that  in  France  the  Roman  Catholic  Church  was  a 
State  or  national  Church,  and  it  was  for  the  cemeteries  of  that 
Church  alone  that  expropriation  was  permitted. 

The  arrêt  cited  by  Mr.  Jette  from  Brrdet  T.  2,  p.  93,  of  Janu- 
ary 1633,  has  the  holding  : 

"  Cimetière  de  ceux  de  la  religion  prétendue  réformée  rCett  paê 
de  nécessité  publique,  et  ne  peut  faire  contraindre  un  particulier 
de  vendre  sa  terre.^^ 

It  appears  that  there  had  been  a  common  cemetery  in  which 
both  Catholics  and  Protestants  were  buried  together.  This  the 
K.  G.  Bishop  prohibited  and  caused  the  Protestants  to  be  exclu- 
ded from  the  common  burying  ground  :  and  the  question  in  the 
case  was  whether  or  not  the  Protestants  should  be  allowed 
another  cemetery  by  expropriation.  M.  l'Avocat  Général  Talon 
resisted  the  application,  and  speaking  of  the  necessity  that  justified 
expropriation  said  :  <^  Mais  cette  nécessité  se  droit  prendre  étroite- 
ment, d'une  nécessité  publique,  absolue,  et  communément  inter- 
prétée et  appliquée  aux  églises  paroissiales»  à  leurs  cimetières.  .  . 
Appliquant  le  droit  au  fait  de  la  cause,  on  dit  que  s'agissant 
d'un  cimetière,  la  nécessité  est  publique  :  mais  il  faut  distin- 
guer ;  s' agissant  d'uD  cimetière  pour  ceux  de  la  religion  préten- 
due réformée  on  ne  peut  dire  que  c'est  la  cause  de  la  nécessité 
publique,  parce  qu'en  ce  royaume  il  n'y  a  qu'une  seule  religion, 
savoir,  la  catholique. 

"  Véritablement  il  leur  faut  un  cimetière  :  maisilfaut  quails 
trouvent  un  fonds  qu^on  veuille  vendre,  au  prix  duquel  les  catho* 
liques  contribuent." 

This  doctrine  was  maintained  and  was  the  jurisprudence,  and 
does  it  not  prove  clearly  that  under  the  old  French  law  expropri- 
ation was  not  allowed  for  denominational  cemeteries  but  only  for 
national  ones,  and  solely  because  they  were  national — aiSfected 
with  the  character  of  national — belonged  to  the  national  church. 
On  this  point  the  above  was  not  a  solitary  arrêt.  (See  Brillon 
Vo.  Cim.) 

Now  the  Protestants  of  France,  or  as  the  arret  legally  styles 
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them,  ceux  de  la  religion^  P.  R.^  were  at  that  time  (1633,)  before 
the  revocation  of  the  Edict  of  Nantes,  entitled  to  all  ciyil  and 
religious  rights  short  of  those  privilages  only  which  result  from  a 
church  being  national.  None  of  our  religious  or  denominational 
bodies  have  a  right  to  claim  greater  privileges  before  the  law  in 
relation  to  expropriation  than  had  the  Protestants  of  France  of 
that  day.  It  will  not  be  pretended  that  we  have  a  national 
church,  and  anybody  entitled  to  claim  those  privileges  which 
belong  to  a  church  purely  in  virtue  of  its  being  national.  All 
churches  and  cemeteries  are  denominational  with  us  and  do  not 
come  under  those  reasons  which  admitted,  but  under  those  which 
encluded  expropriation  for  cemeteries  under  the  old  French 
system. 

We  cannot  allow  it  to  one  body  and  deny  it  to  another  without 
unfairness.  Give  it  to  the  Eoman  Catholics  and  you  must  in 
faimes  do  the  same  for  Episcopalins,  Presbyterians,  Wesleyans, 
Baptists,  and  so  on  down  to  Jews  and  Quakers,  and  the  weakest 
body  in  the  Province,  if  they  ask  it,  for  they  are  all  equal  before 
the  law,  and  all  simply  denominations.  Nay,  there  are  reasons 
why  expropriation  should  be  allowed  in  favor  of  a  small  or  unpo- 
pular body  who  possess  no  land,  which  do  not  exist  in  favor  of  a 
church  like  the  Roman  Catholic,  whose  adherents  possess  every- 
where three-fourths  of  the  land.  I  do  not  know  whether  the 
Jews  will  every  claim  a  right  to  expropriate  :  it  may  be  that 
leaving  that  tous,  they  will  prefer  to  follow  the  venerable  example 
of  Father  Abraham  when  he  weighed  to  Ephron  the  four  hun« 
dred  shekels  of  silver,  current  money  with  the  merchant,  for  the 
cave  and  field  of  Macphelah  ;  but  should  they  ever  make  the 
claim  in  their  desire  to  have  a  separate  cemetery  at  any  place, 
there  would  exist  special  reasons  in  their  favor. 

But  the  authorities  cited  by  Mr«  Jette  from  the  old  French 
system  are  authorities  primarily  and  chiefly  in  support  of  expro* 
priation  for  churches^  parsonages,  conventd,  colleges,  and  other 
church  establishmentSé  There  was  no  jurisprudence  or  law 
allowing  expropriation  for  cemeteries  considered  as  something 
standing  by  themselves» 

Expropriation  for  cemeteries  was  allowed  on  the  ground  or 
maxim  î  ^'  Cœmeterium  gaudet  eodem  privilégie  quo  Ecclesia.  " 
The  church  was  mentiond  first  after  the  King  as  having  a  right 
to  enjoy  expropriation.  Thus  Maillart  mr  Cout  d'Artois,  cited 
by  Koqueare  Exp.  p.  13,  mentions  the  right  "  au  roi^  à  Végli4e^ 
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aux  villes  de  se  faire  subroger  dans  l'achat  même  d'acqaérir  la 
propriété  d'un  héritage  limitrophe,  ou  trouvé  nécessaire  aux  for- 
tifications, à  V édification  d*une  égUse,  à  la  décoration  d'une  place, 
d*une  ville,  d'une  maison  royaU,  d*un  collège J^ 

lo  Louet,  Lettre  A.  vi,  referred  to  by  Mr.  Jette  as  an  authority, 
contains  fur  more  cases  of  expropriation  for  churches  than  for  ce- 
meteries ;  and  not  only  cases  for  the  erection  of  churches  but  also 
cases  of  expropriation  to  increase  the  size  of  churches,  and  for  the 
decoration  and  increase,  *'  pour  la  décoration  et  accroissement 
d'une  église  paroissiale." 

Again  the  Ord.  of  Philippe  Le-Bel,  cited  by  Mr.  Jette  as  an 
authority  for  expropriation  for  cemeteries,  does  not,  as  given  in  I. 
Liaurière,  p.  404  and  quoted  by  the  authors,  contain  one  word 
about  expropriation  for  cemeteries,  but  only  ^^pro  ecdesiis  out  pro 
domihus  ecclesiarum  parochialium  fundandit  vel  ampliandis, 
and  pro  domibus  rectorum.     The  words  of  the  ordonnance  are  : 

Item.  Coâ'cedimus  ex  nunc,  quod  possessiones,  quas  pro  Ec- 
clesiis,  aut  pro  domibus  Ecclesiarum  parochialium  fundandis  de 
novo,  vel  ampliandis,  infra  villas,  non  ad  superfluitatem,  sed  ad 
convenientem  necessitatem  acquire  continget  de  cetero,  apud  ipsas 
Ecclesias  perpétue  remaneant  absque  coactione  vendendi,  vel 
extra  manum  Ecclesiarum  ipsarum  ponendi,  quodquc  possessores 
illarum  possessionum  ad  eas  dimittendas  pro  justo  pretio  compel- 
lantur. 

Item  :  Pro  Ecclesiis  etiam*  parochialibus  et  domibus  rectorum 
extra  villas  fundandis  vel  ampliandis  cencedimus  illud  idem. 

Now  if  this  Ord.  and  the  old  French  jurisprudence  are  authority 
to  justify  expropriation  here  for  cemeteries,  a  fortiori  are  they 
authority  to  justify  expropriation  for  churches,  colleges,  convents, 
and  all  manner  of  ecclesiastical  establishments.  Arc  we  prepared 
to  take  this  ground  ?  We  must  do  it,  or  say  the  old  law  is 
worthless  as  an  authority.  Imagine  every  religious  body  or  de- 
nomination among  us  expropriating  for  all  these  objects,  and 
everywhere  throughout  the  Province,  and  we  have  in  some  de- 
gree a  measure  of  the  authority  of  the  old  law  and  of  the  sound* 
ness  of  the  doctrine  that  would  admit  expropriation  for  denomi- 
national cemeteries.  Then  what  about  schools  and  hospitals, 
refuges,  and  the  numerous  charitable  institutions  ?     Is  it  not  very 

*  A  foot  note  mentions  that  the  word  cemeteriit  is  added  in  the 
Register  of  l^imes. 
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wrong  that  a  man  should  he  allowed  to  ask  a  high  price  from  one 
of  these  charitahle  institutioDS,  particularly  when  truly  publici 
like  the  General  Hospital. 

The  Cemetery  is  denominational  and  sectarian  ;  the  Hospital 
is  truly  catholic.     The  Cemetery  is  for  the  use  and  benefit  of  one 
particular  body  or  denomination  only  ;  the  Hospital  is  for  the 
benefit  of  the  whole  public,  irrespective  of  class,  nationality,  or 
creed.    The  Cemetery  belongs  exclusively  to,  and  is  uoder  the 
sole  and  exclusive  control  of  one  religious  body  ;  the  Hospital 
belongs  to  and  under  the  control  of  all.     The  Cemetery  is  the 
property  of  a  rich  corporation  or  body,  which  re-sells  what  it  ex- 
propriates to  particular  persons  j  the  Hospital  has  only  the  bene- 
volence of  the  public  to  rely  upon  for  support  and  to  pay  for  ite 
property,  and  does  not  sell  but  gives  away  and  uses  for  the  good 
of  the  whole  public  both  what  it  gets  and  what  it  might  be  allowed 
to  expropriate.     On  what  grounds,  then,  is  the  Hospital,  which 
possesses  so  many  attributes  of  a  truly  public  character,  denied 
the  right  of  expropriation,  while  denominational  cemeteries  which 
possess  none,  are  allowed  it  ? 

,  Before  I  leave  the  old  French  law  I  must  say  a  word  more 
about  citing  an  Ord.  of  Philippe  le-Bel,  as  an  authority  in  Ca- 
nada. To  cite  at  all  from  the  old  feudal  and  despotical  regime 
anterior  to  the  French  revolution,  for  a  measure  of  our  individual 
rights  of  property,  was  bad  enough  ;  to  have  cited  from  the  old 
feudal-ecclesiastical  period  of  an  early  time  would  have  been  worse 
still;  but  to  cite  from  Philippe  le-Bel  is  to  combine  all  the  de- 
merits of  the  former  two,  with  the  demerits  of  perhaps  the  most 
selfish  and  unscrupulous  despot  of  the  Middle  Ages  superadded. 

It  would  be  hard  to  say  what  outrageous  measures  might  not 
find  authority  in  the  354  or  more  ordonnances  promulgated  by 
him.  For  instance,  by  one  of  them  he  appropriated  to  himself 
(expropriated)  the  plate  of  the  bailiffs  of  his  kingdom,  and  in 
part  that  of  his  subjects,  in  return  for  a  future  and  partial  con- 
sideration. 

An  example  of  his  justice  is  given  in  an  Ord.  of  his  of  1306, 
only  three  years  after  the  former  Ord.  p.  443  of  I.  Lauriere  ;  it 
is  :  "  Maadamus  vobis  et  vest  rum  singulis  qua  tenus  omnes  terras, 
domos,  vineas,  et  possessiones  alias  quas  Judœi  dictae  senescal- 
liae  (Tholosanae)  tanquam  suas  proprias  habebant,  tempore  cap- 
tionis  ipsorum,  sufficientibus  proclamationibns,  et  subhastionibus 
factis,  vendi  et  distrahi,  pro  justis  pretiis  nobis  applicandis,  quam 
iticns  commode  poteritis  faciatis,"  &c. 
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It  is  to  be  hoped  that  neither  our  Quebec  l^slature  nor  our 
Courts  will  accept  Philippe  le-Bel  as  an  authority  to  decide  what 
individual  rights  the  people  of  this  Province  are  to  enjoy. 

I  shall  now  notice  the  modern  French  law,  which  also  I  hold 
does  not  justify  expropriation  for  cemeteries  with  us  ;  and  for 
one  grand  reason,  that  cemeteries  under  the  modern  law  of  France 
are  municipal  (communal)  j  are  provided  by  and  belong  to  the 
municipalities — are  truly  public,  and  are  held  and  controlled  by 
the  public  authorities  for  the  general  public  of  all  creeds,  without 
it  being  in  the  power  of  any  religious  body  to  claim  the  owner- 
ship or  control  of  the  cemetery,  and  exclude  from  burial  therein. 
Is  there  no  difference  between  expropriation  for  such  cemeteries 
EDd  expropriation  for  a  cemetery  with  which  neither  municipality 
nor  public  authorities  have  anything  to  do  after  it  is  once  ac- 
quired, but  which  remains  in  the  exclusive  control  and  ownership 
of  a  particular  sect  or  denomination  ?  Or  is  the  difference  funda- 
mental, and  constitutes  all  the  difference  between  an  object  that 
possesses  that  truly  public  character  which  justifies  expropriation 
and  an  object  for  which  expropriation  is  not  allowed,  except  on 
the  principle  that  it  is  the  right  of  the  State  to  make  bargains 
for  private  persons. 

To  shew  the  public  character  of  cemeteries  in  France  and  their 
establishment  and  control  by  public  authority,  I  refer  to  the  de- 
cree of  23  prair.  an  XII  which  was  national  in  its  scope  :  Art.  2. 
says  :  '^  II  y  aura,  hors  de  chacune  de  ces  villes  et  bourgs  à  la  dis- 
tance de  35  à  quarante  mètres  au  moins  de  leur  enceinte,  des  ter- 
rains spécialement  consacrés  à  l'inhumation  des  morts.'' 

Art.  3.  "  Les  terrains  les  plus  élevés  et  exposés  au  nord  seront 
choisis  de  préférence  ;  ils  seront  clos  de  murs  de  deux  mètres  au 
moins  d'élévation.  On  y  fera  dos  plantations,  en  prenant  les  pré- 
cautions convenables  pour  ne  pas  gêner  la  circulation  de  l'air." 

The  whole  decree  is  a  provision  for  a  great  public  object  re- 
garded purely  as  such. 

Merlin,  Rep.  Vo.  Cim  p.  325,  says  :  "  Aujourd'hui,  l'autorité 
Ecclésiastique  n'intervient  plus  dans  l'établissement  des  cimetiè- 
res. C^est  un  objet  de  pure  administration  n^unicipaleJ*  It 
is  for  this  reason  and  this  alone  that  expropriation  is  allowed* 
The  Municipality  is  one  of  those /raclions  constitutive  de  la  Soci- 
été or  a  constituent  portion  of  the  State  spoken  of  by  Debray,  p. 
6  ;  but  neither  the  Catholics  by  themselves  nor  the  Protestants 
by  themselves  within  any  municipality  constitute  a  constituent 
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fraction  or  portion  of  the  State  in  the  sense  meant.  "Le  terri- 
toire de  h  France  est  divisé,"  says  Touillier,  T.  3,  p.  47,  "en 
dép  irtements,  en  arrondissemens  communaux  ou  en  cantons." 

These  are  the  constituent  portions  of  the  State  meant,  and  not 
the  Catholics,  the  Protestants,  the  Jews,  &c.,  as  Mr.  Jette  would 
argue. 

The  words  of  D^bray,  pige  6,  are  :  "  Un  des  caractères  essen- 
tiels de  l'expropriation,  c'est  de  ne  pouvoir  être  ordonné,  que  pour 
les  travaux  profitant  directement  à  la  société  ou  à  une  des  frac- 
tions constitutives  de  société."  Do  the  words  "  une  des  parties 
constitutives  de  la  société  "  mean  the  different  religious  bodies  in 
the  State  ?  Is  this  the  basis  ?  are  the  different  religious  bodies 
recognized  in  France,  and  by  the  French  constitution  as  the  con- 
stituent parts  on  which  the  whole  municipal  and  administrative 
system  of  France  is  organized  ? 

What  the  constituent  portions  mean,  maybe  inferred,  I  believe, 
from  Tit.  2  of  the  French  constitution  of  1791  :  "Les  citoyens 
françaises,  considérés  sous  le  rapport  des  relations  locales  qui 
naissent  de  leur  reunion  dans  les  villes  et  dans  de  certains  arron- 
dissemens du  territoire  des  compagnes,  forment  les  communes." 

Dufour,  page  16,  says  :  "  Nous  avons  pour  plus  de  simplicité 
raisonné  comme  si  la  société  ne  se  personnifiait  que  dans  l'État 
et  ne  pouvait  avoir  d'autre  organe  que  le  gouvernement.  En 
realité  il  n'en  est  pas  ainsi  ;  les  administrations  departmentaks 
et  communales  sont  au  lieu  et  place  du  gouvernement  pour  les 
services  de  nature  à  être  localisés." 

"  Il  était  donc  rationel  d'autoriser  le  département  et  la  com- 
mune à  user  du  droit  d'expropriation  pour  les  besoins  publics 
abandonnés  à  leurs  prévisions." 

Foucard,  Droit  Publie,  3,  35,  says:  "Elle"  (la  commune) 
"est  le  dernier  terme  de  la  hiérarchie  administrative.  C'est  dans 
la  commune  que  a  lieu  l'application  immediate  des  lois  et  règle- 
ments d'ordre  public  :  "  and  "C'est  au  point  de  vue  adminis- 
tratif qu'elle  concourt  à  l'administration  générale  de  l'État." 

Requière,  one  of  the  latest  writers  on  expropriation,  says,  p* 
39  :  Qui  peut  aux  yeux  de  la  loi  entreprendre  des  travaux  ayant 
le  caractère  d'utilité  publique  nécessaire  pour  autoriser  l'expro- 
priation. Il  n'y  a  pas  de  doute  possible  pour  l'Etat  et  pour  le 
Département,  mais  pour  les  communes  on  en  avait  fait  une  ques- 
tion avant  que  la  loi  du  3  Mai,  1841,  ne  fut  venue  résoudre. 
L'art.  3  de  cette  loi  met  sur  le  même  ligne  les  travaux  entrepris 
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par  TE  tat,  le  Département  au  la  commune.  Avant  de  la  loi  dd 
1841,  le  ConBeil  d'État  avait  constamment  répondu,  ce  que  est 
encore  vrai  aujourd'hui,  que  les  travaux  des  communes  étaient 
des  travaux  d'utilité  publique  quand  ils  étaient  entrepria  dans 
VintérU  collectif  de  la  commune,  considérée  comme  communauté 
politique,  mais  qu'ils  perdaient  ce  caractère  lorsqu'ils  n'avaient 
en  vue  que  los  intérêts  de  la  commune,  considérée  comme  pro- 
priétaire privée  J^ 

These  extracts  pretty  clearly  shew  what  is  the  nature  of  those 
fractions  constitutives  in  favour  of  which  expropriation  is  allowei, 
and  why  and  when  only  it  is  allowed.  The  idea  does  not  ap- 
pear to  have  ever  entered  the  head  of  any  of  these  writers  on  the 
subject  that  expropriation  could  be  allowed  in  favour  of  a  par- 
ticular religious  body  within  the  commune  or  municipality  in 
ord:r  to  confer  on  it  exclusive  ownership,  comme  propriétaire 
privée,  which  is,  I  believe,  the  position  of  property  acquired  by 
religious  bodies  among  us.  That  the  claimants  for  expropriation 
in  the  case  of  the  Cote-des-Neiges  cemetery  consider  the  property 
to  be  expropriated  the  absolute  property  of  a  particular  body, 
we  know  from  themselves  in  a  case  where  this  very  point  was 
raised  :  **  Ma  pretension  est,"  said  Mr.  Trudel  in  Brown  vs.  The 
Fabrique,  "  que  c'est  V Eglise  qui  est  propriétaire  du  cimetière. 
Si  le  droit  de  propriété  absolue  du  cimetiôre  résidait  dans  l'assem- 
blée des  fidèles  ou  dans  tous  les  paroissiens  de  la  paroisse  de  Notre 
Dame,  et  que  par  hazard  tous  embrassent  le  protestantisme,  ils 
auraient  donc  le  droit  d'affecter  TEglise  et  le  cimetière  au  culte 
protestant  ?  mais  il  n'en  peut  être  ainsi.  L'Eglise  ne  -peat  pas 
perdre  son  droit  absolu  de  propriété  sur  des  biens  d'Eglise  par 
l'abjuration  d'un  certain  nombre  de  fidèles. 

"  Le  corps  des  anciens  et  nouveaux  marguillers,  qui  composent 
la  Fabrique  ne  sont  qu'un  corps  d'administrateurs.  La  question 
est  de  savoir  pour  qui  ils  administrent  :  Est-ce  pour  la  commu- 
nauté des  fidèles  ?  Est-ce  pour  l'autorité  supérieure  ecelésiasti- 
que?  Four  constater  ce  droit  absolu  d^ propriété,  il  faut  remonter 
à  l'origine  du  christianisme  et  étudier  la  constitution  de  l'Eglise. 

**  Le  juge  :  Il  faut  trouver  cette  propriété  quelque  part. 

"  M.  T  : — Pour  y  arriver,  je  pose  comme  principe  que  dans 
l'Eglise,  l'autorité  réside  en  la  personne  de  son  chef  visible,  et  que 
cette  autorité  est  conférée  directement  par  Dieu  en  sa  personne. 
Sous  ce  rapport,  la  forme  de  la  constitution  de  l'Eglise  se  rappro- 
che le  plus  d'une  monarchie  absolue:  et  c'est  sur  ce  principe 
qu'on  doit  se  guider  pour  arriver  à  la  solution  de  cette  question, . 
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«  A  mon  sens,  lesbiens  d'Église  doivent  être  comparés,  dansnnd 
certaine  mesure,  aux  propriétés  des  gouyemements  monarchiques. 

<<  Qui  a  la  propriété  absolue  de  ses  biens  ?  Le  Gouyemement, 
n'est-ce  pas  ? 

^^  Je  soumets  donc,  quoique  la  question  soit  difficile  à  décider, 
et  quelque  étrange  que  paraisse  cette  opinion,  que  la  prO'^ 
priété  absolue  de  ces  biens  réside  en  la  personne  du  chef  d'Église 
comme  représentant  de  Dieu.".  .  . 

"  Le  juge  : — Vous  dites  donc  que  le  cimetière  appartient  à 
rEyÔque  ? 

"  M.  Trudel  : — Comme  représentant  l'autorité  supérieure  ecclé' 
siastique.  De  même  que  dans  une  monarchie  absolue  les  biens 
de  l'Etat  sont  censés  être  la  propriété  du  roi,  qui  possède  dans  su 
provinces  par  ses  lieutenants,^* 

I  am  not  dealing  with  any  mere  theoretical  question  of  theology, 
and  have  no  desire  to  do  so  ;  I  am  merely  citing  from  a  solemn 
legal  argument  of  claimants  relative  to  the  ownership  of  the  very 
cemetery  in  question  in  this  article.  My  argument,  however,  does 
not  rest  on  any  distinction  as  to  whether  the  property  is  in  a  re- 
ligious organization  independent  of  all  the  Canadian  people  or  an 
organization  of  the  Canadian  people.  I  take  ground  against  all 
expropriations  for  denominational  cemeteries.  I  do  not  claim  for 
one  religion  or  religious  body  what  I  would  not  grant  to  another. 

The  strongest  authority  cited  by  Mr.  Jette  in  favour  of  ex- 
propriation, and  in  my  opinion  the  only  one,  was  the  precedent 
in  the  case  of  the  Mount  Roynl  Cemetery,  and  the  unfairness  of 
denying  to  one  what  was  allowed  to  another.  But  this  authority 
does  not  rest  upon  principle.-  It  was  wrong  in  both  cases,  and  the 
sooner  we  cease  from  a  wrong  course  the  better  ;  and  no  better  time 
for  gracefully  doing  so  could  present  itself  to  a  Legislature  mainly 
composed  of  Eoman  Catholics,  than  when  application  for  a  Roman 
Catholic  cemetery  was  before  them.  They  did  not  do  so,  and  it 
is  bard  to  suppose  they  will  oppose  such  expropriation  in  any 
other  cases  that  may  come  before  them,  although  it  is  to  be  hoped 
they  will,  no  matter  who  may  be  the  applicant. 

The  fact  is,  all  such  expropriation  is  not  only  wrong  in  prin- 
ciple and  without  authority,  but  it  is  to  allow  particular  religious 
bodies  and  organizations  to  push  their  domain  and  interference 
beyond  the  legitimate  field  of  their  authority  into  a  field  from 
which  they  have  been  excluded  in  whole  or  in  great  part  by 
national  or  public  authority  in  both  the  great  civilized  nations  to 
which  we  owe  our  origin  and  our  laws. 
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A  very  grave  legal  question  may  be  raised  as  to  the  limit  of 
the  powers  of  oar  Local  Legislature  to  authorize  expropriation, 
and  whether  if  they  go  beyond  a  certain  limit  their  acts  may  not  be 
resisted  and  judicially  set  aside  as  unconstitutional — as  beyond 
the  scope  of  the  powers  conferred  by  their  charter.  They  are  the 
seat  only  of  a  delegated  sovereignty  in  the  matter,  and  it  is  hard 
to  see  how  in  any  case  they  can  go  beyond  the  practice  and 
constitutional  principles  followed  by  the  Imperial  Parliament. 

The  proper  rule  would  appear  to  be  that  stated  by  Requière 
p.  32.  '^  L'expropriation  ne  peut  être  demandée  que  dans  l'intérêt 
àos  grands  services  publics  auxquels  V administration  est  chargée 
de  pourvoir,  et  l'affectation  de  l'immeuble  exproprié  à  un  usa^ge 
public  en' est  la  condition." 

I  shall  now  give  a  couple  of  authorities  to  shew  how  they  re- 
gard expropriation  in  France  for  Municipal  Cemeteries  : 

Fauchét  Code  des  Municipalités,  Vol.  1,  p.  520,  says  :  "Nul 
doute  que  l'établissement  des  oimetiôres  ne  puisse  donner  lieu  à 
l'application  de  la  loi  du  3  Mai,  1841,  sur  Texp  pour  cause  d'u- 
tilité publique,  néanmoins,  on  ne  doit  recourir  à  cette  mesure  ex- 
trême qu'avec  la  plus  grande  réserve,  et  qu'autant  qu'il  serait 
absolument  impossible  d'acheter  amicablement  dans  la  Commune 
aucun  autre  terrain  propre  aux  inhumations  :  car,  comme  l'a  fait 
observer  le  Comité  de  l'Intérieur  dans  plusieurs  avis,  la  convert 
nance  ou  V avantage  que  trouverait  la  Commune  à  prendre  tel  ou 
tel  terrain  ne  serait  pas  un  motif  suffisant  pour  en  exproprier  le 
propriétaire,^' 

In  Sebirt  et  Carteret,  Encyc.  du  droit,  Vo.  Cimetière  :  the 
very  case  in  question,  of  enlargement  of  the  cemetery,  is  put  as 
follows  : 

'^  Dans  le  cas  spécial  de  l'agrandissement  du  cimetière,  que  de- 
vrait-on  décider  si  le  propriétaire  des  terrains  contigus  se  refusait 
à  les  vendre  à  l'amiable,  et  si  d'un  autre  côté,  il  existait  dans  la 
Commune  des  terrains  sur  lesquels  le  cimetière  insuffisant  pût 
être  convenablement  transféré  et  agrandi  ?  Faudrait  il  pousser 
le  respect  de  la  propriété  jusqu'à  imposer  à  la  Commune  les  dé- 
penses d'une  translation  plutôt  que  de  déclarer  l'expropriation 
pour  cause  d'utilité  publique  ? 

^'Le  Comité  de  l'Intérieur  a  émis  dans  le  sens  de  l'affirmative 
en  date  du  13  Juillet,  1825,  un  avis  aux  principes  duquel  l'Ad- 
ministration est  restée  fidèle,'' 

And  this  in  case  of  Municipal  Cemeteries,  observe.  Where 
would  the  enlargment  of  our  denominational  cemeteries  stand  ? 
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I  come  now  to  notice  Tcrj  briefly  the  English  Law  in  relation 
to  cemeteries  ;  and  here  too  I  hold  we  find  no  authority  for  ex- 
propriation for  denominational  cemeteries,  and  for  much  the  same 
reasons  as  in  France. 

In  England,  there  exist  not  only  the  claims  of  a  national  church, 
bat  cemeteries  are  truly  public  and  under  the  control  of  public 
authority.     It  is  sufficient  to  cite  the  principal  Acts  of  the  Impe- 
rial Parliament  relative  to  cemeteries,  to  shew  what  a  matter  of 
national  concern  they  are. 

The  principal  acts  constituting  the  law  of  England  on  the  sub- 
ject as  it  now  stands  are  known  by  the  general  name  of  the  Bu- 
rial Acts.  Under  these  Acts,  Burial  Boards,  subject  to  the  control 
or  one  of  Hsr  Majesty*s  Principal  Secretaries  of  State  and  to 
Her  Majesty  in  Council,  are  established  all  over  England,  divi- 
ded into  Burial  Districts,  for  the  purpose  of  providing  and  main- 
taining great  public  cemeteries. 

The  principal  of  these  Burial  Acts  are  :  **  The  Metropolitan 
Interments  Act,  1850,"  amended  by  15  and  16,  Vict.  c.  85,  the 
principles  of  which  have  been  extended  to  the  whole  of  England 
by  ''  An  Act  to  amend  the  laws  concerning  Burial  of  the  dead 
in  England  beyond  the  limits  of  the  Metropolis,  and  to  amend 
the  Act  concerning  Burial  of  the  dead  in  the  Metropolis  ;  "16 
and  17  Vict.  c.  134.  Also  :  "  An  Act  to  make  further  provision 
for  the  Burial  of  the  dead  in  England  beyond  the  limits  of  the 
Metropolis,"  17  and  18  Vict.  c.  87,  also  the  18  and  19  Vict.  c. 
79  ;  and  c.l28,  "An  Act  to  further  amend  the  laws  concerning 
the  Burial  ol  the  dead  in  England,^*  The  whole  amended  by  20 
and  21,  Vict.  c.  81  ;  "  An  Act  to  amend  the  Burial  Acts  ;  " 
and  22  Vict.  c.  1,  "  An  Act  more  effectually  to  prevent  danger 
to  Public  Health  from  places  of  Burial,"  also  the  23  and  24,  Vict. 
c.  64,  and  the  25  and  26  Vict.  c.  100. 

The  preamble  to  the  Metropolitan  Act,  in  its  tenor  and  objects 
like  the  others  Acts,  says;  "Whereas  it  is  expedient  to  in  ake 
better  provision  for  the  Interment  of  the  dead  in  and  near  the 
Metropolis  :  Be  it  therefore  enacted  &c.,  &c.,  ;  that  the  Cities 
and  Liberties  of  London  and  Westminster  respectively  the  J5o- 
roitgh  of  Southwark,  and  the  Parishes^  Townships^  Precincts,  and 
Places  mentioned  in  the  Schedule  (A)  to  this  Act,  shall  for  the 
purposes  of  this  Act  be  One  District  to  be  called,  "  The  Metro- 
politan Burial  District ^ 

Extend  these  Burial  Districts  with  their  Burial  Boards  and 
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pnblio  cemeteries  open  to  all  denominations  over  all  England — 
the  whole  subject,  as  stated,  to  the  control  of  n  Secretary  of  State 
and  orders  in  Council,  and  this  alone  is  enough  to  shew  that  al- 
lowing expropriation  for  such  a  great  public  and  national  system, 
cannot  be  invoked  as  authority  in  cases  of  denominational  ceme- 
teries here. 

The  length  of  this  article  already  will  not  allow  an  examination 
of  the  elaborate  provisions  of  thsse  Burial  Acts,  which  would 
furnish  additional  proof,  if  any  were  required,  to  support  the  pre- 
tentions I  have  urged. 

The  fact  that  a  particular  portion  of  the  cemetery  may  be  set 
aside  for  the  national  church  does  not  affect  the  argument  any 
more  than  does  assigning  different  portions  of  the  Municipal  ce- 
meteries in  France  to  different  religious  persuasions. 

In  both  countries  there  is  a  connection  between  State  and 
Church  that  does  not  exist  here — and  in  both  the  cemeteries  still 
contiaue  subject  to  the  control  of  the  public  authorities  and  re- 
main public  or  municipal  property. 

This  article  has  been  devoted  chiefly  to  pointing  out  in  some 
measure  how  devoid  of  authority  we  are  on  expropriation  in  the 
usual  sources  of  our  jurisprudence,  particularly  in  old  French 
Law,  and  that  to  cite  simply  and  directly  even  from  Modern  French 
and  English  systems  is  to  be  led  astray  unless  we  take  into  amount 
the  differences  of  political  constitution,  of  the  relations  between  the 
State  and  the  religious  societies  within  it,  and  many  other  modi- 
fying circumstances,  on  all  which  intimately  depends  the  law  of 
expropriation,  being  wholly  unlike  in  this  respect  mere  private 
law  which  is  comparatively  indépendant  of  such  circumstances. 

The  question  of  expropriation  for  cemeteries  has  been  noticed 
mainly  by  way  of  illustrating  this  part  of  the  subject.  Without 
revertiag  to  it  again,  the  subject  will  be  continued  on  the  other 
two  heads  referred  to  at  the  beginning  of  this  article. 

Norman  W.  Tbenholme. 
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A  great  deal  of  excitement  has  been  created  in  England  by  the 
appointment  of  Sir  R.  Collier  to  the  seat  in  the  Court  of  Common 
Pleas  vacated  by  Mr.  Justice  Montague  Smith,  in  order  simply  to 
qualify  the  late  Attorney  General  for  a  seat  in  the  Judicial  Com- 
mittee of  the  Privy  Council,  under  the  34  &  35  Vic.  c.  91. 

The  following  correspondence  on  the  subject  has  been  pub- 
lished : 

Sir^ — Having  heard  with  considerable  pain,  on  authority  on  which 
I  can  rely,  that  an  impression  prevails  among  the  legal  profession 
that  mj  objection  to  the  late  appointment  of  Sir  Robert  Collier,  as 
cotmmunicaed  to  Mr.  Gladstone,  was  based  enter  alia  on  an  ungene- 
rous  disparagement  of  the  personal  merits  of  the  late  Attorney  .Gene, 
ral,  I  am  naturally  desirous  of  removing  an  impression  which  is  the 
reverse  of  the  truth,  and  of  having  the  grounds  of  my  objection  pro- 
perly understood.  The  shortest  way  of  effecting  this  being  the  publi- 
cation of  the  ensuing  correspondence,  with  which  otherwise  I  might 
not  have  thought  it  necessary  to  trouble  the  public,  I  shall  be  glad 
if  you  can  conveniently  find  room  for  it  in  your  columns. 

I  beg  to  remain, 

Your  obedient  servant, 

Dec.  2,  1871.  A.  E.  Cockbubn. 

The  Lord  Chief  Justice  to  Mr.  Oladatone. 

Court  of  Queen's  Bench:  Nov.  10,  1871. 

Dear  Mr.  Gladstone, — It  is  universally  believed  that  the  appoint, 
ment  of  Sir  Robert  Collier  to  the  seat  in  the  Court  of  Common  Pleas, 
vacated  by  Mr.  Justice  Montague  Smith,  has  been  made,  not  with  a 
view  to  the  discharge  of  the  duties  of  a  judge  of  that  Court,  but  sim- 
ply to  qualify  the  late  Attorney-General  for  a  seat  in  the  Judicial 
Committee  of  the  Privy  Council,  under  the  recent  Act  of  the  34  à  35 
Vict.  c.  91. 

I  feel  warranted  in  assuming  the  general  belief  to  which  I  have 
referred  to  be  well  founded,  from  the  fact  that  the  Lord  Chancellor, 
with  a  view  to  contemplated  changes  in  our  judicial  system,  has, 
notwithstanding  my  earnest  remonstrance,  declined  for  the  last  two 
years  to  fill  up  the  vacant  judgeship  in  the  Court  of  Queen's  Bench* 
1  cannot  suppose  that  the  Lord  Chancellor  would  fill  up  the  number 
of  the  judges  of  the  Court  of  Common  Pleas,  while,  to  the  great  incon- 
venience of  the  suitors  and  the  public,  the  number  of  the  judges  of  the 
Queen's  Bench  is  kept  incomplete. 
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I  assume,  therefore,  that  the  announcement  in  the  public  papers, 
which  has  so  startled  and  astounded  the  legal  profession,  is  true  ;  andi 
this  being  so,  I  feel  myself  called  upon,  both  as  the  head  of  the  com- 
mon law  of  England  and  as  a  member  of  the  Judicial  Committee  o^ 
the  Privy  Council,  to  beg  you,  if  not  too  late,  to  reconsider  any  deci* 
Bion  that  may  have  been  come  to  in  this  matter  ;  or,  at  all  events,  to 
record  my  emphatic  protest  against  the  course  proposed— «s  a  judge  ; 
because  a  colourable  appointment  to  a  judgeship  for  the  purpose  of 
evading  the  law  appears  to  me  most  seriously  to  compromise  the 
dignity  of  the  judicial  office— «s  a  member  of  the  Judicial  Committee, 
because,  while  grave  doubts  as  to  the  legality  ot  the  appointment  are 
entertained  in  many  quarters,  none  seem  to  exist  as  to  its  grievous 
impropriety  as  a  mere  subterfuge  and  evasion  of  the  statute. 

The  statute  in  question  (34  k  35  Vict.  c.  91)  contains  in  section  1 
the  following  enactment  : — 

"  Any  persons  appointed  to  act  under  the  provisions  of  this  Act  as 
members  of  the  said  Judicial  Committee  must  be  sjfccially  qualitied 
as  follows — ^that  is  to  say,  must  at  the  date  of  their  appointment  be, 
or  have  been,  judges  of  one  of  Her  Majesty's  Superior  Courts  at 
Westminster,  or  a  Chief  Justice  of  the  High  Court  of  Judicature  at 
Port  William  in  Bengal,  or  Madras,  or  Bombay,  or  of  the  late  Su- 
preme Court  of  Judicature  in  Bengal." 

« 

Now,  the  meaning  of  the  legislature  in  passing  this  enactment  is 
plain  and  unmistakeable.    It  was  intended  to  secure  in  the  constitu- 
tion of  the  high  appellate  tribunal,  by  which  appeals,  many  of  them 
in  cases  of  vast  importance  from  our  Indian  possessions  as  well  as 
from  the  rest  of  our  colonial  empire,  are  to  be  finally  decided,  the  ap- 
pointment of  persons  who  had  already  held  judicial  office  as  judges  of 
the  Superior  Courts .  Whether  wisely  or  unwisely,  it  plainly  was  not 
intended  that  the  selection  might  be  made  from  the  bar.    It  was  to 
be  confined  to  those  who  were,  or  had  been,  judges,  and  who,  in  the 
actual  and  practical  exercise  of  judicial  functions,  had  acquired  and 
given  proof  of  learning,  knowledge,  experience,  and  the  other  qualifi- 
cations which  constitute  judicial  excellence.    No  exception  in  this 
respect  is  made  in  favour  of  an  Attorney-General  or  other  law  officer 
of  the  Crown,  who,  however  eminent  and  distinguished  their  posi- 
tion, of  course  remain  members  of  the  bar.    Nothing  could  have  been 
easier;  had  it  been  intended  to  make  such  an  exception,  than  to  have 
included  the  law  officers  of  the  Crown  among  the  persons  specified  as 
eligible.    But  the  eligibility  of  the  law  officers  does  not  even  appear 
to  have  been  contemplated  by  the  Government  in  passing  the  pre- 
sent Act,  a  provision  enabling  the  appointment  to  the  Judicial  Com- 
mittee to  be  made  from  the  bar,  contained  in  the  bill  of  the  previous 
year,  having  been,  I  presume  purposely,  omitted  from  the  bill  as  in- 
troduced in  the  last  session.     It  is,  however,  unnecessary  to  dwell 
further  on  this  point.    No  one  will  be  found  to  say  that  is  was  inten. 
4ed  to  n^a^e  a  law  officer^  fts  such,  eligible  under  this  Act, 
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It  being,  then,  plain  that  the  intention  of  the  Legislatnre  was  that 
the  selection  should  be  made  from  the  judges,  I  cannot  shut  my  eyes 
to  the  fact  that  the  appointment  ol  the  Attorney-General,  who,  as 
such,  was  not  qualified  under  the  statute,  to  a  judgeship  (the  func- 
tions of  which  he  is  not  intended  to  discharge)  in  order  that  he  may 
thus  become  qualified  according  to  the  letter  of  the  Act,  cannot  be 
looked  upon  otherwise  than  as  colourable,  as  an  evasion  of  the  sta- 
tute, and  a  palpable  violation,  if  not  of  its  letter,  at  all  events  of  its 
spirit  and  meaning.  I  cannot  help  thinking  oi  what  would  have 
been  the  language  in  which  the  Court  of  Queen's  Bench  would  have 
expressed  its  opinion,  if  such  an  evasion  of  a  statute  had  been  at* 
tempted  for  the  purpose  of  qualifying  an  individual  for  a  municipal 
office,  and  the  case  had  been  brought  before  it  on  an  information  in 
the  nature  of  quo  warranto.  In  the  present  instance,  the  Legislature 
having  settled  the  qualification  for  the  newly-created  office,  momen- 
tarily  to  invest  a  party,  otherwise  not  qualified,  with  a  qualifying 
office,  not  that  he  shall  hold  the  latter,  but  that  he  may  be  immedia- 
tely transferred  to  the  former,  appears  to  me,  I  am  bound  to  say,  to  be 
nothing  less  than  the  manufacture  of  a  qualification,  not  very  dissi- 
milar in  character  to  the  manufacture  of  qualifications  such  as  we 
have  known  practised  in  olher  instances  in  order  to  evade  the  law. 
Forgive  me,  I  pray  you,  if  I  ask  you  to  consider  whether  such  a  pro- 
ceeding should  be  resorted  to  in  a  matter  intimately  connected  with 
the  administration  of  justice  in  its  highest  departments. 

It  would  obviously  afford  no  answer  to  the  objection  to  the  propo. 
Red  appointment,  to  say  that  a  gentleman  who  has  held  the  position 
of  a  law  officer  of  the  Crown  must  be  taken  to  be  qualified  to  fill  any 
judicial  office,  however  high  or  important.  This  might  have  been  a 
cogent  argument  to  induce  the  Legislature  to  include  the  Attorney. 
General  among  the  persons  «  specially  qualified"  under  the  Act  ;  bat 
it  can  afford  no  justification  for  having  recourse  to  what  cannot  be 
regarded  as  anything  better  than  a  contrivance  to  evade  the  strin- 
gency of  the  statute  as  it  stands.  The  section  in  question  makes  the 
office  of  an  Indian  Chief  Justice  a  qualification  for  an  appointment  to 
the  Judicial  Committee.  Suppose  that,  as  might  easily  have  hap- 
pened, an  Indian  Chief  Justiceship  had  chance  to  be  vacant.  An  At- 
torney-General would,  of  course,  be  perfectly  qualified  for  the  office. 
What  would  have  been  said  if  the  Attorney-General  had  been  appoin- 
ted to  fuch  a  Chief  Justiceship,  not  with  the  intention  of  his  proceed- 
ing to  Iiidia  to  fill  the  office,  but  simply  for  the  purpose  of  his  be- 
coming qualified,  according  to  the  letter  of  the  statute,  for  an  appoint- 
ment to  the  Judicial  Committee?  What  an  outcry  would  have  been 
raised  at  so  palpable  an  evasion  ef  the  Act  I  But,  what  possible  dif- 
ference, allow  me  to  ask,  can  there  be,  in  principle,  between  such  an 
appointment  as  the  one  I  have  just  referred  to  and  an  appoint- 
ment to  a  judgeship  in  the  Court  of  Common  Pleas,  the  duties  of 
which  it  is  not  intended  shall  be  discharged,  for  the  sole  purpose 
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of  creating  a  qualification  in  a  penon  not  otherwise  qualified?  1  can- 
not refrain  from  submitting  to  you  that  such  a  proceeding  is  at  once 
a  violation  of  the  spirit  of  the  Act  of  Parliament  and  a  degradation  of 
the  judicial  office. 

I  ought  to  add,  that  from  ererj  member  of  the  legal  profession  with 
whom  I  have  been  brought  into  contact  in  the  course  of  the  last  few 
days,  I  have  met  with  but  one  expression  of  opinion  as  to  the  propo- 
sed step— an  opinioni  to  use  the  mildest  terms  I  can  select,  of  strong 
and  unqualified  condemnation.  Such,  I  can  take  upon  myself  to  say, 
is  the  unanimous  opinion  of  the  profession.  I  have  never  in  my  time 
known  of  so  strong  or  universal  an  expression,  I  had  almost  said  ex- 
plosion, of  opinion. 

Under  these  circumstances,  I  feel  myself  justified,  as  Chief  Justice 
of  England,  in  conveying  to  you  what  I  know  to  be  the  opinion  of 
the  prcf  jssion  at  large,  an  opinion  in  which  I  entirely  concur.  I  feel 
it  to  be  a  duty,  not  only  to  the  profession,  but  to  the  Government 
itself,  to  protest — I  hope  before  it  is  too  late — against  a  step,  as  to 
the  legality  of  which  I  abstain  from  expressing  any  opinion,  lest  I 
should  be  called  upon  to  pronounce  upon  it  in  my  judicial  capacity, 
but  the  impropriety,  of  which,  for  the  reasons  I  have  given,  is  to  my 
mind  strikingly  and  painfully  apparent. 

I  beg  you  to  believe  that  I  make  these  observations  in  no  unfriendly 
spirit,  and  from  a  sense  of  duty  only.  I  should  sincerely  rejoice  at 
the  promotion  of  an  Attorney-General  who  has  filled  his  high  ofiice 
with  dignity  and  honour  ;  but  in  the  position  I  occupy  I  feel  I  ought 
not  to  stand  by  and,  without  observation  or  objection,  allow  a  judicial 
appointment  to  be  made  which,  from  the  peculiar  circumstances 
under  which  it  will  take  place,  is  open  to  such  serious  exception,  and 
which,  as  I  have  abundant  reason  to  believe,  will  be  the  subject  of 
universal  condemnation  and  regpret. 

I  beg  to  remain,  very  faithfully  yours, 

A.  E.  COCKBUBW. 

The  Right  Hon.  W.  E.  Gladstone,  M.P.,  &c. 


Mr.  Gladstone  to  the  Lord  Chief  Justice. 

Dear  Lord  Chief  Justice, — I  beg  to  acknowledge  the  receipt  of  your 
letter  of  this  day's  date. 

As  the  transaction  to  which  it  refers  is  a  joint  one,  and  as  the  com- 
pleted part  of  it,  to  which  you  object,  is  the  act  of  the  Lord  Chan- 
cellor, I  have  referred  your  letter  to  him. 

Yours  faithfully, 

W.  E.  Glaostonx, 
Right  Hon.  the  Lord  Chief  Justice 

of  the  Queen's  Bench.       / 

[I  have  unfortunately  mislaid  this  note,  but  I  can  trust  to  my  me- 
mory for  giving  the  ipsinima  verba  in  which  it  was  expressed.-— 
A.  E.  C] 
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The  Lord  Chief  Justice  to  Mr.  Oladatone. 

Court  of  Queen's  Bench,  Nov.  ll,  1871. 

Dear  Mr.  Gladstone. — ^I  beg  to  acknowledge  the  receipt  of  youf 
note  of  yesterday  evening. 

Learning  from  it  that  you  have  referred  to  the  Lord  Chancellor  my 
letter  on  the  proposed  appointment  of  Sir  Robert  Collier  to  the  Judi- 
cial Committee  of  the  Privy  Council,  I  should  not  have  troubled  you 
further  on  the  subject,  but  for  a  passage  in  your^note  which  appears  to 
me  to  call  for  immediate  observation. 

You  assign  as  a  reason  for  transmitting  my  letter  to  the  Lord  Chan- 
cellor, that  the  transaction  is  a  joint  one,  and  that  the  completed  part 
ot  it  to  which  I  object  was  the  act  of  the  Lord  Chancellor. 

I  cannot  allow  an  expression  so  wholly  erroneous  to  remain 
without  seeking  to  remove  it. 

I  have  not  objected,  and  could  not  object,  to  the  appointment  of 
Sir  Robert  Collier  as  a  judge  of  the  Common  Pleas.  If  it  had  suited 
his  views  to  accept  a  judgeship,  I  should  have  been  the  first  to  wel^ 
come  his  advent  to  the  bench.  My  objection  to  the  present  appoint- 
ment of  Sir  Robert  Collier  is  not  an  objection  to  the  appointment  in 
se  J  but  as  being  intended  to  create  a  factitious  qualification  for  a  seat 
on  the  Judicial  Committee. 

It  was  because  its  ulterior  object  was  to  be  your  act  that  I  took  the 
liberty  of  addressing  myself  to  you.  Had  I  objected  to  the  part  of  the 
transaction  already  completed  I  should  have  addressed  my  observa^ 
tions  to  the  Lord  Chancellor. 

My  only  object  in  now  troubling  you  being  to  set  myself  right  as  to 
any  supposed  objection  to  the  appointment  of  the  late  Attorney- 
General  to  a  judgeship,  I  shall  not  expect  any  notice  to  be  taken  of 
this  communication. 

I  remain,  yours  faithfully, 

A.    £.  COCKBURN. 

Right  Hon.  W.  E.  Gladstone,  M.P.,  &c. 


T/ie  Lord  Chancellor  to  the  Lord  Chief  Justice. 

31  Great  George  Street,  S.  W.  :  Nov.  10,  1871. 

Dear  Lord  Chief  Justice, — Mr.  Gladstone  has  sent  me  your  letter 
with  reference  to  the  appointment  of  members  of  the  Judicial  Com- 
mittee under  the  Act  of  last  session. 

The  appointment  of  the  late  Attorney-General  to  a  judgeship,  va- 
cated by  the  appointment  of  Mr.  Justice  Montague  Smith,  to  the  Judi- 
cial Committee,  has  been  completed,  and  he  will  be  sworn  in  to-mor- 
row morning. 

The  appointment  has  been  macje  with  a  full  knowledge  on  my  part 
of  the  intention  of  Mr.  Gladstone  to  recommend  him  for  appointment 
as  a  member  of  the  Judicial  Committee  under  the  Act. 

I  have  thus  acted  advisedly,  and  with  the  conviction  that  the 
arrangement  was  justified  as  regards  both  its  fitness  and  its  legality. 
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^   I  take  upon  myself  the  responsibility  of  thus  concurring  with  Mr. 

Gladstone,  and  am  prepared  to  vindicate  the  course  pursued. 

Tou  will  not,  I  trust,  think  that  I  am  wanting  in  respect  if  I  reserve 

my    explanation  for   a  more   suitable  opportunity    than    could  be 

afforded  by  a  correspondence  with  yourself,  either  directly  or  through 

the  medium  of  Mr.  Gladstone. 

Ifours  faithfully, 

Hathxblkt. 
The  Right  Hon.  Sir  A.   Cockbum,  Bart., 

Lord  Chief  Justice  of  England. 


Tkâ  Lord  Chi^Juttice  to  the  Lord  Chancellor. 

Court  of  Queen's  Bench  :  Nov.  11,  1871. 

Dear  Lord  Chancellor, — ^I  beg  to  acknowledge  the  receipt  of  your 
note  ot  last  night,  having  reference  to  my  letter  of  yesterday's  date, 
addressed  to  Mr.  Gladstone. 

I  am  obliged  for  the  information  which  you  are  good  enough  to  con- 
vey to  me,  to  the  effect  that  the  appointment  of  Sir  Robert  Collier  to 
the  vacant  seat  in  the  Common  Pleas,  to  be  followed  by  his  imme- 
diate transfer  to  the  Judicial  Committee  of  the  Privy  Council,  has  been 
arranged  with  your  concurrence  and  under  your  advice.  You  will,  I 
hope,  forgive  me  when  I  say  I  have  received  this  information  with 
mingled  sentiments  of  surprise  and  regret,  which  all  the  deference 
due  to  your  opinion  does  not  enable  me  to  overcome.  I  must  still  re- 
tain my  view  as  to  the  objectionable  character  ot  the  proceeding  in 
question. 

It  was  superfluous  to  say  that  you  should  "  reserve  your  explanation 
for  some  more  suitable  opportunity  than  could  be  afforded  hy  a  cor- 
respondence with  me.  "  Nothing  could  be  further  from  my  expec- 
tation than  that  my  letter  to  Mr.  Gladstone  should  lead  to  a  vindica^ 
tion  of  the  course  proposed  to  be  adopted.  My  only  object  was  to 
bring  under  the  consideration  of  the  Government  the  very  serious 
objections  to  this  appointment  which  presented  themselves  to  my 
mind,  or  at  all  events  to  record  my  protest  against  what  I  honestly 
believed  to  be  a  violation  of  the  spirit  and  intention  of  an  Act  of 
Parliament,  and,  therefore,  a  degradation  of  the  judicial  office.  I  may 
add  that  I  should  have  hesitated  to  press  my  views  on  the  Govern- 
ment if  I  had  not  had  abundant  reason  to  believe  that  those  views 
were  shared  by  every  member  of  the  bench,  and  I  may  add  of  the 
entire  bar. 

While,  however,  I  freely  admit  than  I  am  not  entitled  to  any  ex-» 
planation  of  the  course  you  have  determined  to  adopt,  I  must  in 
candour  say  that  I  think  I  might  have  expected  that  grave  objections 
to  a  proceeding  connected  with  the  administration  of  justice,  coming 
from  one  holding  the  office  I  have  the  honour  to  fill,  would  have 
received  somewhat  more  consideration,  and  would  not  have  been  dis-< 
luissed  in  quite  so  summary  a  manner. 
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Uoder  the  circumstances,  while  you  reserve  your  explanation  till  & 
fitting  opportunity  shall  afise,  so  I,  on  my  part,  must  reserve  to  my- 
self the  right  to  make  public,  when  I  may  deem  it  proper,  the  fact  of 
my  protest  and  the  grounds  on  which  it  is  founded,  as  stated  in  my 
letter  to  Mr.  Gladstone. 

Without  troubling  you  further,  I  remain,  your  faithful  and  obedient 
servant, 

Â.  E.  COCKBUBH. 

The  Right  Hon.  the  Lord  Chancelier. 

Od  the  correspondence,  The  Law  ^Journal  published  in  its 
iBSTie  of  December  8th  the  followiDg  editorial  : 

The  Judicial  Patronage  Scandal. — ^The  correspondence  between 
the  Lord  Chief  Justice,  the  Prime  Minister,  and  the  Lord  Chancellor 
has  produced  a  painful  impression  on  the  public  mind.  A  gross  eva- 
sion of  the  law  is  followed  by  quibbling  and  a  rude  breach  of  official 
decorum.  On  this  subject  reticence  would  be  criminal,  and  whoever 
we  offend,  we  shall  faithfully  discharge  the  unpleasant  duty  that 
devolves  upOn  us  as  representatives  of  the  legal  profession.  But  we 
are  not  apprehensive  of  giving  offence.  We  have  not  met  with,  or 
heard  of,  any  member  of  the  profession  who  does  not  strongly  censure 
the  conduct  of  the  Government,  and  the  unprecedented  discourtesy 
of  the  Lord  Chancellor.  So  far  as  we  know,  only  two  papers  have 
dared  to  defend  the  Government  ;  one  is  the  Daily  Telegraphy  the 
thick  and  thin  supporter  of  Mr.  Gladstone  ;  and  the  other  is  an  even- 
ing news-sheet  which  has  no  sort  of  pretension  to  political  influence. 
The  condemnation  is  both  loud  and  unanimous. 

It  would  be  superfluous  to  discuss  the  affair  on  its  merits,  for  that 
we  have  already  done,  and  indeed  there  is  no  room  for  argument 
The  wrong  is  too  palpable  for  defence.  Besides,  there  is  the  letter  of 
the  Lord  Chief  Justice,  in  which  our  arguments  are  repeated  and  en- 
iorced.  Moreover,  it  is  not  the  individual  opinion  of  the  learned 
Chief,  but  he  protests  on  behalf  of  the  whole  bench,  and  we  have  no 
doubt  he  is  right  in  assuming  that  the  profession  agrees  with  the 
judges.  On  a  question  of  the  legal  interpretation  of  an  Act  of  Parlia- 
ment, and  on  a  matter  that  immediately  concerns  the  judicature,  the 
unanimous  opinion  of  the  judges  is  conclusive. 

The  letter  of  the  Lord  Chiet  Justice  is  firm,  frank,  and  courteous, 
and  is  properly  addressed  to  the  Prime  Minister.  Instead  of  replying, 
Mr.  Gladstone  hands  it  to  the  Lord  Chancellor.  Now  it  was  not  the 
patronage  of  the  Lord  Chancellor  that  was  criticised,  but  the  patro- 
nage of  the  Prime  Minister.  No  objection  was  made  to  the  appoint- 
ment of  Sir  E.  Collier  to  a  common  law  judgeship,  but  it  was  against 
Sir  E.  Collier  being  made  a  common  law  judge  for  a  day  in  order  that 
he  might  be  made  a  judge  of  the  Judicial  Committee  that  the  head  of 
the  common  law  protested.  At  the  date  of  the  Lord  Chief  Justice's 
letter  Mr.  Justice  Collier  had  not  been  translated,  and  therefore  Mr. 
Gladstone  refers  the  letter  to  the  Lord  Chancellor.  We  call  thi» 
quibbling  and  even  insulting  to  the  Lord  Chief  Justice. 
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The  Lord  Chancellor  refases  any  explanation.  His  letter  may  be 
expressed  in  four  words,  "  Mind  your  own  business."  Both  Lord  Ha- 
therley  and  Mr.  Gladstone  put  off  the  evil  day  of  explanation,  but  if 
they  think  that  the  matter  will  hare  blown  over  before  Parliament 
meets  they  are  egregiously  mistaken,  and  their  position  will  not  be 
improYod  by  this  rudeness. 

To  whom  was  the  curt,  and  we  must  add,  coarse,  letter  of  the  Lord 
Chancellor  addressed  ?    It  would  be  indecorous  to  comment  on  the 
high  character  of  Sir  Alexander  Cockburn,  but  certainly  no  man  cyer 
sat  on  the  seat  of  Gascoigne  who  was  more  esteemed  than  the  present 
occupant.    But  we  waive  all  such  considerations.    Sir   Alexander 
Cockburn  protested  as  the  Lord  Chief  Justice  of  England  in  his  own 
name  and  on  behalf  of  his  colleagues.    The  Gladstone  Government  is 
notorious  for  discourtesy,  and  by  their  discourtesy  they  have  made  a 
host  of  enemies  ;  but  we  are  amazed  that  the  Lord  Chief  Justice  of 
England  should  be  snubbed  with  gross  impertinence.    If  the  protest 
had  been  sent  by  a  barrister  called  last  term  the  answer  of  the  Lord 
Chancellor  would  have  been  inexcusably  rude.    Sir  Alexander  Cock- 
barn  must  be  personally  indifferent  to  the  treatment  he  has  received 
Neither  Mr.  Gladstone  nor  Lord  Hatherley  can  hurt  a  judge  who  is  so 
eminent  for  his  learning  and  probity  that  both  England  and  America 
rejoiced  in  his  appointment  as  the  arbitrator  for  England  under  the 
Washington  Convention.    But  Sir  Alexander  Cockburn  justly  resents 
the  slur  cast  on  his  exalted  official  position.    Whatever  else  Parlia- 
ment may  do  or  leave  undone,  we  may  be  sure  that  the  discourtesy 
of  Lord  Hatherley  will  be  emphatically  rebuked. 

But  unless  the  Prime  Minister  admits  his  error,  we  are  persuaded 
that  Parliament  will  expressly  censure  the  evasion  of  the  law  in  the 
appointment  of  Sir  R.  Collier.  We  venture  to  say  that,  if  Mr.  Glad- 
stone will  not  confess  himself  in  the  wrong,  he  will  have  to  submit  to 
a  vote  of  censure  or  to  resign.  It  may  be  urged  that  a  Government 
mih  a  majority  of  seventy  or  eighty  should  not  be  turned  out  on  ac- 
count of  an  evasion  of  the  law  in  the  disposition  of  patronage  ;  but 
in  this  instance  the  matter  is  of  vital  importance.  It  concerns  the 
repute  of  the  judicature,  and  God  forbid  that  the  public  should  believe 
that  in  the  appuintmjnt  of  our  judges  there  is  any  shuffling  or  any 
tampering  with  the  plain  intent  of  the  law.  We  say  with  regret,  but 
'  we  say  most  emphatically,  that  the  appointment  of  Sir  R.  Collier  to 

I  the  Judicial  Committee  was  an  act  for  which  Parliament  will  be  fully 

justified  in  censuring  the  Government. 

The  excitement  so  manifested  in  England  oboat  an  evasion  of 
the  law,  the  immediate  result  of  which  will  be  merely  the  placing 
on  the  Judicial  Committee  an  undoubtedly  able  man,  will  hardly 
be  understood  in  the  Province  of  Quebec.  Such  an  admirable 
way  of  shelving  an  Attorney  General,  will  in  all  likelihood  be 
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generally  regarded  as  deserying  of  admiration,  and  the  only  re. 
grets  expressed  will  be  that  Quebec  law  unfortuoatcly  does  not 
at  the  present  moment  admit  of  an  analogous  proceeding. 

In  Quebec,  to  the  shame  of  its  inhabitants,  let  it  be  regretfully 
said,  there  is  no  public  opinion.  It  is  quite^  possible  to  excite 
religious  or  national  hatreds,  but  it  is  simply  impossible  to  inte- 
rest the  public  in  the  administration  of  justice.  Now-a-days  the 
grand  object  of  man's  existence  being  to  make  money,  the  proper 
administration  of  the  law,  the  purity  of  the  Bench,  and  the  se- 
curity of  property  and  life  are  subjects  which  do  not  command 
public  attention.  Absorbed  in  money  making,  the  people  of  the 
Province  of  Quebec  have  no  time  for  any  other  occupation. 
Municipal,  protectionist,  railway,  religious,  and  political  rings, 
manage  the  a£f.iirs  of  the  country.  Seats  on  the  Bench  are 
amongst  the  prizes  offered  by  political  rings  for  uncompromising 
support,  and  it  makes  yery  little  matter  whether  rouge  or  bleu  be 
in  the  ascendant,  the  same  principle  is  acted  on  by  both  parties, 
and  generally  judgeships  are  conferred,  not  on  account  of  fitness 
for  the  office,  but  because  it  is  necessary  to  provide  for  a  member 
of  the  party  in  power. 

The  system  is  radically  bad,  for  in  lieu  of  good  lawyers,  wom^ 
out  politicians  are  placed  on  the  Bench.  If  a  man  is  a  political 
failure,  presto  he  is  made  judge,  so  that  there  is  a  very  fair 
chance  of  the  Bench  becoming  the  receptacle  for  that  favored 
class  of  the  community,  which,  fifty  years  ago  in  England  wss  said 
to  monopolize  the  Church.  Thanks  to  the  system,  the  Bench  of 
Quebec  docs  not  command  the  respect  which  is  accorded  to  per* 
sons  occupying  judicial  positions  in  other  countries.  Complaints 
againàt  the  judges  are  made  from  all  p  irts  of  the  Province,  and 
although  amongst  them  are  many  hard-working  earnest  and  well- 
read  men,  yet  they  h  ivc  to  share  the  odium  with  those  whose 
sol 3  qualifie  ition  for  the  office  was  a  thorough  subservience  to 
their  political  leaders. 

Is  it  possible  to  suggest  any  mode  by  which  none  but  fit  and 
proper  persons  should  be  appointed  to  the  Bench  ?  lu  the  first 
place,  inducements  must  be  offered  sufficicutly  strong  to  make 
men  cleave  to  their  profession  and  not  forsake  its  practice  for  the 
struggles  of  the  political  arena.  A  judge  should  be  placed  iu 
such  a  position  as  regards  salary  as  to  make  him  perfectly  inde* 
pendent.  Judges  now -a «day s  receive  in  Montreal  and  Quebec 
£1000  per  annum,  the  same  salary  judges  received  sixty  years 
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ago,  when  the  actual  expenses  of  living  were  not  one-half  what 
they  are  at  present.  The  salary  now-a-dnys  is  insufficient. 
Cashiers  and  managers  of  banks  receive,  as  a  rule,  higher  com- 
pensation  for  their  services.  Many  merchants,  brokers,  insurance 
agents,  and  barristers,  make  far  more  than  $4000  per  annum. 
Consequently,  it  is  impossible  for  the  judge  to  retain  that  position 
in  society  which  his  office  requires,  if  his  salary  be  not  such  at 
all  events  as  to  enable  him  to  live  like  a  gentleman,  and  to  ab- 
solve him  from  the  necessity  of  grudging  every  farthing  given  in 
charity  as  an  act  of  robbery  of  his  creditors.  Â  judge,  then, 
should  have  at  least  $6000  per  annum.  In  the  next  place  judges 
should  be  taken  from  the  ranks  of  practising  advocates  ;  nothing 
is  more  absurd  than  the  nomination  of  a  Clerk  of  a  Court  to  a 
seat  on  the  Bench  ;  it  is  a  realization  of  the  old  proverb  of  "  put 
a  beggar  on  horseback,"  &o.  It  in  fact  may  be  regarded  as  a 
violation  of  our  law,  which  is  in  the  following  words  :  *^  The 
Chief  Justice  and  Judges  of  the  Superior  Court,  when  the  ninth 
section  of  the  Act  20  Vic.  o.  44  took  effect,  remain  such  by  virtue 
of  the  commissions  they  then  held  ;  the  new  Judges  of  the  Court 
were  appointed  from  among  the  then  Circuit  Judges  and  the 
Advocates  of  at  least  ten  years'  standing  at  the  Bar  of  Lower 
Canada  ;  and  all  future  Judges  shall  be  appointed  from  such  Ad- 
vocates of  the  said  standing."  (C.  S.  L.  C.  c.  78,  s.  7.)  With 
respect  to  the  Queen's  Bench,  it  is  provided  that  no  one  shall  be 
appointed  as  Chief  Justice  or  Judge  thereof  unless  at  the  time  of 
his  appointment  he  hos  been  a  judge  of  the  Superior  Court,  or  is 
an  advocate  of  at  least  ten  years'  standing  at  the  Bar  of  Lower 
Canada.     (C.  S.  L.  C.  c.  77,  s.  1,  §  2.) 

But  the  real  difficulty  arises  when  it  is  proposed  to  take  away 
the  right  of  appointment  from  those  who  now  enjoy  it  and  ves^ 
it  elsewhere. 

In  England  it  has  been  proposed  to  vest  the  right  of  nominat- 
ing the  judges  in  the  Lord  Chancellor  and  Chief  Justices.  Here 
it  may  perhaps  be  permitted  to  advocate  a  still  greater  departure 
from  old  principles. 

"Who,  may  it  be  asked,  have  a  greater  interest  in  securing  the 
appointment  of  a  fit  person  to  be  a  judge  than  the  Bar  and  the 
Bench  of  the  district  within  which  such  judge  after  his  appoint- 
ment is  to  act  ?  Where  can  there  be  found  persons  better  quali- 
fied  to  judge  of  a  person's  fitness  for  a  seat  upon  the  Bench  than 
those  who  plead  against  him  and  those  who  hear  him  plead,  nearly 
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every  day  of  their  lives.  Taking,  then,  the  opportunities  pos- 
sessed of  judging  fairly,  considering  also  their  interest  in  choosr 
ing  the  most  fit  and  proper  person  for  the  office,  it  must  be  ad- 
mitted that  the  Bar  and  the  Bench  of  the  district  in  which  a  man 
practises  his  profession,  should  be  the  best  judges  of  his  fitness 
for  promotion  to  the  Bench. 

Why  not  then  allow  such  Bar  and  Bench  to  give  the  benefit  of 
their  experience  and  knowledge  to  the  Minister  of  Justice,  who 
now-a-d.iys  can  know  but  very  little  of  the  personnel  of  the  Que- 
bec Bar. 

Should  a  vacancy  occur  on  the  Bench  of  the  Superior  Court 
in  Montreal,  for  instance,  let  all  barristers  of  over  ten  years' 
standing,  practising  in  the  district  m^ct,  and  by  a  plurality  of 
votes  suggest  the  names  of  six  practising  bjrristers  to  the  Judges 
of  the  Superior  Court  there  resident,  who  should  be  bound  to 
select  froui  the  six  names  so  suggested,  three,  which  should  be 
sent  in  to  the  Minister  of  Justice,  who  should  thereupon  appoint 
one  of  the  three  barristers  whose  names  had  been  so  received,  to 
the  vacant  seat  on  the  Bench. 

It  m:iy  be  urged  that  politics  would  in  any  meeting  of  the  Bar 
colour  the  nomiii  ition,  but  the  necessity  of  the  names  suggested 
being  approved  of  by  the  Judges,  would  in  all  likelihood  prevent 
such  a  misfortune  ;  moreover,  vesting  the  right  to  vote  solely  in 
men  of  over  ten  years'  standing,  would  have  a  great  effect  in 
checking  such  an  abuse.  Were,  however,  politics  to  control  such 
a  meeting,  it  might  well  be  said,  that  it  was  useless  struggling  to 
obtain  a  good  Banch,  owing  simply  to  the  fact  that  the  Bar  was 
too  iiTetrievably  bad. 

Wm,  H.  Kerb. 
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"WILLS  AND  INTESTACY." 

The  article  of  the  Hon.  J.  H.  Gray,  entitled  "Wills  and  In- 
testacy,"  published  in  tlie  last  number  of  La  Revue  Critique^  has 
been  criticised  in  the  Canada  Law  Jouifial^Yoï.  7  N.  S.,p.  286, 
and  also  by  a  correspondent  of  authority  from  New  Brunbwick. 
The  criticisms  in  question  were  communicated  to  Mr.  Gray  but 
lately,  owing  to  his  absence  from  Ottawa,  and  he  has  just  informed 
us  that  it  is  impossible  for  him  to  enter  upon  a  discussion  of  the 
points  involved  in  the  present  number,  but  that  in  April  he  will 
answer  the  objections  taken.  We  pu.jlish  below  the  criticisms 
referred  to. 

La  Bédaction. 

The  Canada  Law  Journal  obserres  : 

"  From  the  general  tenor  of  the  essny,  it  appears  that  the  au- 
thor professes  to  show  wherein  the  law  on  the  subject  di£fer8  in 
the  various  Provinces.  If  his  remarks  were  confined  to  the  sta* 
tuies  mereJi/,  they  would  not  be  so  open  to  criticism  ;  but.  as  we 
have  seen,  he  does  not  confine  himself  to  those  alone.  He  com- 
mences by  stating  that  : — 

"In  NeiC'Brunswickf  a  testator  maj,  liy  his  will,  diKpose  of  all  pro- 
perty, and  rights  of  property,  real  and  personal,  in  posKession  or 
expectancy,  corporeal  and  incorporeal,  contingent  or  otherwise,  to 
which  he  is  entitled,  either  in  law  or  equity,  at  the  timo  of  the  execu- 
tion of  his  will,  or  to  which  he  may  expect  to  become  at  any  time 
entitled,  or  be  entitled  to  at  the  time  of  his  death,  whether  such  rights 
or'prcperty  have  accrued  to  him  before  or  after  the  cx;^cution  of  his 
will.    In  Nova  Scotia^  the  same." 

'*  It  is  further  said  that  : — 

"  In  OntariOy  there  is  no  provision  of  this  general  character  ;  but, 
by  the  Consolidated  Statutes  of  Upper  Canada,  chapter  82,  section  11, 
real  estate,  acquired  subsequently  to  the  execution  of  a  will,  would 
pass  under  a  devise  conveying  such  real  estate  as  testator  might  die 
possessed  of." 

"Now,  the  provisions  of  this  section  of  the  U.  C.  Con.  Stat, 
are  overridden,  if  not  virtually  repealed,  by  the  Ontario  Act  of 
32  Vic.  cap.  8,  sec.  1,  which  now  governs,  and  under  which  after- 
acquired  property  passes.  Gibson  v.  Gibson,  1  Drew,  62  ;  Leith's 
Real  Prop.  Statutes,  293.     The  statute  we  have  referred  to  reads 
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as  follows  :  'Every  will  shall  be  construed,  with  reference  to  the 
real  and  personal  estate  comprised  in  it,  to  speak  and  take  effect 
as  if  it  had  been  executed  immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  appears  by  the  will.' 

''  Contingent  and  executory  interests  were  devisable  under  the 
Statute  of  Wills  of  Henry  VIII.  and  1  Jarman  oo  Wills,  p-  43  ; 
and  consequently,  by  reason  of  the  application  of  that  statute 
here,  such  interests  were  also  devisable  in  Ontario  since  32  Greo. 
III.  cap.  1,  introducing  the  English  law.  Independently  of  this, 
it  has  generally  been  considered  here  that  the  Consolidated  Sta- 
tute referred  to,  authorized  devises  to  fully  as  large  an  extent  as 
is  said  to  be  the  law  in  New  Brunswick  :  (Sec  sees.  11, 11,  12.) 

'^  Futher  on  in  the  article  it  is  said  that  '  in  New  Brunswick 
and  Nova  Scotia  a  testator  must  be  of  age,'  but  that  *  in  Ontario 
there  is  no  provision  to  this  effect.'  Now,  the  Statute  of  Wills 
of  Henry  VIII.  is,  as  above  mentioned,  the  origin  and  source 
here  of  the  right  to  devise,  and  governs,  unless  varied  by  subse- 
quent Acts.  It  expressly  exempts  infants  from  the  right  there 
given  to  devise,  and  we  need  hardly  mention  that  at  common  law 
no  one  could  devise  a  freehold. 

"  It  is  further  said,  where  speaking  of  the  execution  of  wills, 
that  in  Ontario  there  is  no  general  statute,  as  in  Nova  Scotia  and 
New  Brunswick,  with  reference  to  wills  ;  and  reference  is  made  to 
Con.  Stat.  U.  C.  cap.  82,  s.  13.  The  Statute  of  Frauds  should 
also  have  been  referred  to  as  applying  to  the  mode  of  execution 
of  wills  here.  That  statute  was  introduced  here  by  the  Act  of 
32  Geo.  III.  cap.  1,  above  referred  to.  It  is  in  force,  and  cumu- 
lative in  its  provisions  with  sees.  13  of  Con.  Stat.  U.  0.  cap.  82. 
Mr.  Leith,  in  his  work  on  Real  Property  Statutes,  vol.  1,  p.  290, 
recites  the  provisions  of  section  5  of  Statute  of  Frauds  (29  Car. 
II.  cap.  3),  which  enacts  as  follows  : 

"  All  devises  and  bequests  of  any  lands  and  tenements,  devisable 
either  by  force  of  the  Statute  of  Wills,  or  by  this  statute,  or  by  force 
of  the  custom  of  Kent^or  the  custom  of  any  borough,  or  of  any  parti- 
cular  custom,  shall  be  in  writing,  and  signed  by  the  party  so  devising 
the  same,  or  by  some  other  person  in  his  presence,  and  by  his  express 
directions,  and  shall  be  attested  and  subscribed  in  the  presence  of 
the  said  devisor  by  three  or  four  credible  witnesses,  or  else  shall  be 
utterly  void  and  of  none  effect." 

*'  Mr.  Leith  the»  goes  on  to  say — 

<<  The  variance  between  the  statute  of  Charles  and  of  William  i* 
this  ;  that  by  the  former  the  wiU  roust  be  attested  and  subscribed,  in 
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pretence  of  the  teiUUor^  by  three  or  four  credible  witnesses,  who  need  not 
subscribe  or  attest  in  the  presence  of  each  other,  or  at  one  and  the 
same  time  :  the  latter  statute  is  silent  as  to  the  credibility  of  the 
witnesses  ;  and  execution  in  the  presence  of  and  attested  by  two  wit«* 
nesses,  is  as  valid  as  if  in  the  presence  of  and  attested  by  three  wit- 
nesses ;  and  it  is  sufficient  if  such  witnesses  subscribe  in  the  prf'scnce 
of  each  other,  without  subscribing  (as  required  by  the  statute  of 
Charles)  in  the  presence  of  the  tustator. 

"Notwithstanding  the  act  of  William  is  silent  as  to  credibility  of 
the  witnesses,  that  qualification  still  continues  to  be  as  requisite  as 
under  the  act  of  Charles  ;  Ri/an  r.  Devereuj,  26  U  C.  Q.  B  107.  The 
statute  of  Charles  is  not  impliedly  repealed  by  that  of  William  : 
Crawford  v.  Curraghy  15  TT.  C.  C.  P.  55.  It  seems  cUar,  therefore,  that 
a  will  invalid  as  not  complying,  with  the  latter  Act,  is  valid  if  it  com- 
plies witht  he  former.  In  a  late  case  (Crawford  v.  Curra^ A,  sa pra), 
the  court  went  further,  and  held,  in  effect,  that  the  statutes  were 
cumulative,  and  might  be  read  together,  and  so  that  a  will  invalid 
under  either  statute,  taken  singly,  might  bi'  supported  on  their  Joint 
authority.  Thus  a  will  executed  in  the  presence  of  two  witnesses, 
^Bvho  subscribed  in  the  presence  of  the  testator,  but  not  in  presence  of 
each  other,  has  been  held  sufficient.  The  author  docs  not  presume  to 
question  the  unanimous  judgment  of  the  court;  but  he  deems  it 
right  in  a  matter  of  such  importance,  to  ref.'r  to  the  language  of  Dnu 
per,  C.  J.,  in  a  subsequent  case,  and  to  suggest  that  it  mny  be  a  pro. 
per  precaution  always  to  comply  with  the  statute  of  William,  and 
require  that  when  there  are  only  two  witnesses,  they  should  sign  in 
presence  of  each  other.  In  the  case  referred  to  Ryan  v.  Devereux^  26 
tJ.  C.  Q.  B.  107),  Draper,  C.  J.,  in  alluding  to  the  doctrine  laid  down 
in  Crawford  v.  Curragh.  says,  <  I  advisedly  abstain  from  expressing  an 
opinion  of  concurrence  in,  or  dissent  from,  that  decision.  I  have  not 
arrived  at  any  positive  conclusion  upon  it.' 

"  The  practitioner  should  bear  in  mind  that  the  Imp.  Act  I  Vic. 
cap.  26,  has  in  England  varied  the  mode  of  execution  of  wills,  and 
therefore  the  cases  decided  un'ler  that  act  may  be  inapplicable  here, 
unless  on  the  words  'signature,'  'presence,'  'direction,'  '  other  per- 
son,' '  attested,'  '  subcribed,'  which  are  common  to  the  Imperial  Act 
of  Victoria,  the  Statute  of  Frauds,  and  the  Provincial  Act." 

**  On  again  referring  to  the  article  in  La  Revue  Critique^    wo 
find  it  stated  that — 

"  Under  the  English  law,  as  prevailing  before  Ist  Victoria,  chap  ter 
^6,  whether  a  will  of  freehold  estate  attested  by  a  witness  whose  wife 
or  husband  had  an  interest  in  the  will  as  devisee  or  legatee,  would  be 
invalid  or  not,  was  to  some  degree  uncertain,  though  if  the  devise  or 
legacy  had  been  to  the  witness  himself,  under  25  Geo.  II.  chapter  6 
the  doubt  as  to  the  invalidity  is  removed,  because  it  clearly  make 
him  competent^  and  declares  the  devise  or  legacy  void," 
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''As  to  these  obserrations,  we  would  refer  to  Ryan  v,  Devereux, 
26  U.  C.  Q.  B.  107,  deoided  here  in  1866;  also  Little  v.  Aikman, 
28  U.  C.  Q.  B.  337  ;  and  in  England  to  Eold/ast  v.  Dowsingy  2 
Str.  1253;  and  Ilal/ort  v.  Thorp,  5  B.  &  Aid.  589.  In  the  case 
of  Rj/an  v.  Devereux,  the  plaintiff  claimed  under  a  conveyance 
from  the  heir-at-law  of  John  Dcvereuz,  sen.,  and  the  defendant 
claimed  under  Devereuz^s  will.  The  question  for  the  court 
was,  whether  a  certain  Peter  McCann,  who  had  been  one  of 
the  two  subscribing  witnesses  to  the  execution  of  the  will, 
was  disqualified  on  account  of  his  being  at  that  time  married  to 
a  daughter  and  legatee  of  the  testator.  It  was  held  that  he  was 
so  disqualified  :  that  the  bequest  of  a  legacy  to  his  wife  was  not 
avoided  by  25  Oeo.  II.  cap.  6  ;  and  that  such  bequest  prevented 
him  from  being  regarded  as  a  credible  witness  within  the  meaning 
of  the  Statute  of  Frauds.  The  English  cases  have  never  been 
questioned  there,  and  are  refered  to  in  the  text-books  as  undoub- 
ted law.  See  also  Emanuel  v.  Constahle,  3  Buss.  436.  On  this 
point,  therefore,  we  cannot  agree  that  there  has  been  uny  uncer- 
tainty in  England  or  here,  or  that,  as  is  further  stated  in  another 
place,  the  question  here  is  open. 

"Again,  as  regards  obliterations,  interlineations,  or  alterations 
made  in  a  will  after  its  execution  :  the  Statute  of  Frauds  applies 
here  as  introduced  with  the  other  general  English  Law  by  the 
above  Act  of  32  Oeo.  III.  cap.  1,  subject  to  the  provisions  of  32 
Vic.  cap.  8. 

"  We  have  not,  in  the  few  remarks  made  above,  touched  upon 
all  the  points  which  are  open  to  criticism  in  the  article  in  La 
Revue  Critique)  but  whilst  the  observations  of  the  writer,  and 
the  mode  he  has  adopted  of  comparing  the  law  on  the  subject  of 
wills  in  the  different  Provinces,  would  not,  in  our  opinion,  /acili- 
tate  the  object  which  is  stated  as  the  inducement  for  the  article, 
we  are  free  to  admit  that  it  gives  the  professional  reader  in  On- 
tario some  useful  information  as  to  the  state  of  the  law  as  to  wills 
and  intestacy  in  the  Provinces  of  Nova  Scotia  and  New  Bruns- 
wick, with  which  the  writer  is  probably  more  familiar  than  he  is 
with  that  in  Ontario." 


Our  learned  correspondent  from  New  Brunswick,  in  a  letter 
addressed  to  one  of  the  editors  of  La  Revue,  says  : 

"  Fredericton,  10th  Nov.  1871. 
"Sir, — I  notice  in  the  article  on  "Wills  and  Intestacy,"  by 
Mr.  Gray,  published  in  the  last  number  of  La  Revue  Critique, 
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page  427,  that  he  states  the  law  of  the  Provinoe  relative  to  real 
estate,  where  a  person  dies  intestate  and  without  children,  to  be 
as  follows,  viz.  :  '  That  the  mother  as  well  as  the  father  would 
conjointly  succeed  to  the  real  estate  of  the  deceased  (inasmuch  as 
they  being  next  of  kin  in  equal  degree,  would  succeed  to  the  per- 
sonal estate  of  the  intestate,  who,  leaving  no  widow,  died  without 
issue,  in  exclusion  of  his  brothers  and  sisters),  and,  assuming  the 
father  was  dead,  she  being  the  nearest  of  kin  according  to  the 
civil  law,  would  be  entitled  to  the  whole,' — ^and  ho  adds  :  '  so 
that  with  reference  to  real  estate  in  New  Brunswick,  the  mother 
is  in  a  better  position  than  she  is  with  reference  to  personal 
estate.' 

"  Mr.  Gray  is  entirely  in  error  in  this  statement  of  our  law,  for^ 
the  Supreme  Court  of  the  Province  decided,  in  the  year  1846, 
in  the  case  of  Doe  dem  Mahoney  v.  Crane,  reported  in  3  Kerr*s 
Reports,  228,  that  where  a  person  died  intestate  and  without 
children,  leaving  a  mother  and  brothers  and  sisters,  the  brothers 
and  sisters  were  entitled  to  his  real  estate  under  the  Act  of  As- 
sembly, as  ike  next  of  kindred  in  equal  degree,  to  the  exclusion 
of  the  mother. 

*^  The  same  argument  was  used  in  that  case  in  support  of  the 
mother's  claim,  as  being  the  ^^  next  of  kin,"  under  the  Statute  of 
Distributions,  22  &  23  Car.  2,  as  Mr.  Gray  now  uses,  but  the 
Court  held,  looking  at  the  whole  clause  of  the  Act,  that  such  was 
not  the  true  construction;  that  the  words  *^  heir  at  law "  being 
used,  shewed  that  the  principles  of  the  common  law,  and  not  of 
the  civil  law,  were  to  be  resorted  to  in  the  construction  ;  and  that 
if  the  L^islature  had  contemplated  that  the  real  estate  should 
ascend  to  the  parents  (contrary  to  the  common  law  maxim)  they 
would  have  made  a  special  provision  with  regard  to  the  share  the 
mother  would  take,  in  case  she  survived  the  father,  at  the  time 
of  the  intestate's  death,  as  they  had  done  in  a  subsequent  part  of 
the  Act  with  respect  to  personal  property. 

''  The  question  was  again  incidentally  considered  in  1857,  in  a 
case  of  Doe  dem  Lee  v.  Houghton  (3  Allen  414)  and  the  correct- 
ness of  the  decision  in  Doe  v.  Crane  fully  recognized  on  the  point 
upon  which  I  have  stated  it. 

''  As  it  is  desirable  that  the  law  of  inheritance  in  the  several 
Provinces  of  the  Dominion  should  not  be  mis-stated,  perhaps  you 
will  correct  Mr.  Gray's  statement  of  it  in  the  next  number  of  the 
Eeview. 


\ 
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80MMAIBE  DES  DÉCISIONS  BÉCENTES. 

COUB  D'APPEL. 

Montréal,  12  Décembre,  1871. 

The  Queen  vt,  Cooto.— Ua  point  de  droit  ayant  été  réservé,  le  prison- 
nier, convaincu  dUncendiat,  fut  admis  à  caution  par  la  Cour  (  Badg- 
le.T  J.)  ;  mats  le  montant  du  cautionnement  ne  fût  pas  fixé.  Le  eau- 
bonnement  fut  pris  et  fixé  par  un  juge  en  Chambre.  Bur  motion  de 
la  Couronne  que  le  cautionnement  soit  déclaré  nul  et  que  le  prison- 
nier soit  ré«incarcéré,  Ju^é  que  le  cautionnement  était  régulier  et 
yalide.  Duval  J.  C,  Caron,  Badgley  et  Drummond,  JJ.  Contra  Monk 
J  ,qui  était  d'opinion  que  le  cautionnement  n'aurait  dû  être  donné,  fixé 
et  pris  que  par  la  Cour  et  non  par  un  juge  en  Cliambre. 

22  Décembre,  1871. 
MeAndrewt  et  J?oiran.— Jugé  que  nonobstant  le  consentement  des 
parties  que  le  jugement  dont  est  appel  soit  renversé,  cette  Cour  doit 
le  confirmer,  si  l'examen  du  dossier  démontre  qu'il  est  bien  fondé,  et 
dans  l'espèce,  elle  le  confirme— Duval  J.  C,  Caron,  Drummond. 
Badglej  et  Monk  JJ. 

Whitney  et  iSAatr.— Jugé  que  dans  l'espèce,  Shaw,  le  gendre  de  War- 
ren, connaissait  l'insolvabilité  de  ce  dernier  au  moment  où  il  lui  don- 
nait une  hypothèque  pour  $3,000,  laquelle  est  par  conséquent  nulle. 
La  parenté  dans  des  causes  de  cette  nature  est  toujours  considérée 
comme  une  présomption  de  fraude,  surtout  si  le  créancier  est  en  posi- 
tion de  connaître  l'état  des  affaires  de  son  parent  et  débiteur — Duval 
J.  C.  Badgley  et  Drummond  JJ.  Contra  Caron  et  Monk  quant  à  Tap. 
prédation  de  la  preuve.  M.\le  juge  Caron  pense  de  plus  que  la  parenté 
D'est  pas  une  présomption  de  fraude. 


COUR  DE  REVISION. 

Montréal,  31  Octobre,  1871. 

Dagenaiê  vt,  Douglass j-^vgé  que  le  maître  d'une  barge  a  un  privilè- 
ge pour  ses  gages  durant  le  dernier  voyage  ;  mais  qu'il  n'a  pas  de 
saisie-conservatoire  ou  eaisie  arrêt  sans  affidavit,  qui  n'est  accordée  par 
notre  Code  qu'au  dernier  équipeur.  Berthelot  et  Mackay  JJ.  Contra 
Mondelet  J. 

Oraham  v<.  Kempley.^^i  les  bornes  d'un  héritage  ne  sont  pas 
établis,  le  propriétaire  qui  se  plaint  d'empiétements  de  la  part  de  son 
voisin,  doit  avoir  recours  à  l'action  en  bornage  et  non  à  l'action  au  pé- 
titoire— Mômes  juges — Mondelet,  J  diss. 

Perrault  vê,  Herdman, — ^Le  compensation  n*a  lieu  qu'entre  des  dettes 
également  claires  et  liquides.    Le  défendeur  rencontra  une  action 
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rar  HB  bîlUt  promissoire  en  offrant  en  compensation  une  égale  som- 
me qu'il  disait  loi  être  due  pour  sa  part  de  la  récolte  d'une  terre  dans 
laquelle  les  parties  avaient  un  intérêt  commun,  et  dont  le  demandeur 
refusait  de  lui  rendre  compte— :7u^tf  par  Berthelot  et  Mackay  que  cette 
dette  n'e«t  pas  également  claire  et  liquide^Mondelet  J.  diss. 

Ray  et  Foc  A«f.— Jugé  que  la  possession  d'un  immeuble  en  vertu  d'un 
acte  de  donation  accepté,  mais  non  enregistré,  n'a  aucun  effet  con- 
tre le  porteur  d'une  obligation  consentie  par  le  donateur  après  la  do- 
nation et  enregistrée  plus  d'un  an  après  sa  passation— Berthelot  tt 
Mackay  J.  J.,  Mondelet  J.  diss. 

Matf  v«.  Ritchie. — Un  Jugement  rendu  à  l'étranger,  même  dans  le 
Haut-Canada,  n'a  aucun  effet,  à  moins  que  la  copie  ou  exemplification 
constate  que  le  défendeur  a  reçu  signification  de  l'action  dans  le 
pays  étranger.    Mondulet,  Berthelot  et  Mackay,  JJ. 

Lqfond  vs,  i^nA;tn.— Jugement  mentionné  à  la  page  i76  du  1er  vo- 
lume de  la  Bévue  confirmé  purement  et  simplement. 

29  Décembre,  1871. 

Bravlt  Vf.  JSarbeau.'^Le  décès  d'un  tuteur  conjoint  met  fin  à  la  tu- 
tèle  de  son  co-tuteur  survivant.    Mondelet,  Berthelot  et  Mackay  JJ. 

Marcoux  vt.  Morrie.^~Leê  parties,  ci-devant  en  société,  avaient  fait  un 
arrêté  de  leur  compte  social,  par  lequel  le  défendeur  se  reconnut  en- 
detté ftu  demandeur  en  la  somme  de  $232.  L'action  intentée  était 
Vaesumptit  de  la  procédure  anglaise,  pour  marchandises  vendues  et  li- 
vrées, argents  prCtês,  matériaux  fournis,  account  ttaUd.  Jugé  que 
l'action  doit  être  l'action  pro  eoeio  et  non  pas  Vcueumptit  qui  n'existe 
pas  et  ne  peut  être  toléré  dans  notre  système  de  procédure  .^Mondelet 
et  Berthelot,  JJ.    Dis — ^Mackay,  J, 

Tyleey»,  Donegani,~^ugé  que  le  locataire  d'une  maison  inhabitable 
et  malsaine  a  le  droit  de  l'abondonner  et  par  là  même  de  résilier  le 
bail,  sans  action,  ni  mettre  en  demeure  son  propriétaire,  et  cela  quand 
bien  même  la  nuisance  aurait  pu  être  enlevée  à  peu  de  frais  et  sous 
peu  de  temps.— Berthelot  et  Torrance  JJ.  Dis.    Mondelet,  J. 

In  Re  Martin  Ins.,  et  St,  Amour^  Syndic,  et  Stewart^  Syndic  à  la 
première  faillite  de  Martin,  créancier  colloque,  et  Ckarland^  Coût., — 
Jugé  que  les  significations  d'actes  de  procédure  en  faillite  doivent  être 
faites  au  domicile  du  syndic  officiel,  créancier  colloque,  et  non  à  son 
bureau,  comme  dans  les  cas  de  procédure  ordinaire,  à  peine  ae 
nullité— Berthelot,  Mackay  et  Beaudry,  JJ. 


COUB  SUPÉRIEURE. 

Montréal,  31  Octobre,  1871. 

Mercantile  Library  Asfociation,  vt.  Corporation  de  Montréal. — ^Pour 
qu'un  propriétaire  puisse  réclamer  une  indemnité  par  suite  du  nivela- 
ge  des  rues,  il  £»ut  que  ce  nivelage  ait  été  fait  sur  la  devanture  de  sa 
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propriété.  Le  nirelage  sur  le  front  da  Toisin  n'est  pas  suffisant. 
D'ailleurs  dans  Pespèce,  il  ne  parait  pas  que  le  nivelage  ches  leroisin 
ait  été  fiût  arec  Tantorisation  de  la  Corporation.    Mondelet,  J. 

Atty.  Gen.  Ouimet  et  ffon,  J,  H,  Gray, — Le  défendeur  fut  nommé  Ar- 
bitre Provincial  de  la  Puissance,  en  vertu  de  la  142e  clause  de  TÂcte 
da  l'Amérique  Britannique  du  Nord,  1867.  Le  Procureur  Qènéral 
pour  la  Province  de  Québec  procède  contre  lui,  par  bref  de  quo  varran' 
tOf  alléguant  que  les  arbitres  provinciaux  procédaient  à  Montréal,  et 
qre  l'Hon.  J.  H.  Guay,  était  domicilié  dans  le  Haut-Canada,  ce  qui 
aux  termes  de  l'Acte  Impérial  le  rendait  inhabile  à  être  nommé  et  à 
aeir.  Le  défendeur  répondit,  par  une  exception  dèclinatoire,  qu'ay- 
ant été  nommé  Arbitre  par  Lettres  Patentes  sous  le  Grand-Sceau  de 
la  Puissance  sous  l'autorité  d'un  btatut  Impérial,  le  droit  et  les  effets 
de  cette  nomination  ne  pouvaient  être  contestés  dans  une  Cour  Pro- 
vinciale. Juyé  que  sous  les  Statuts  Reiondus  du  Bas-Canada  C.  78,  S. 
4,  12  Vict.  C.  33,  S.  7,  le  Code  de  Procédure  Civile,  livre  2,  ch.  X  et 
XI,  Art.  1C16,  Code  Civil,  Art.  1C34,  1C35,  la  Juridiction  de  la  Cour 
Supérieure  s'étend  aux  plus  haut»  fonctionnaires  et  même  à  toutes  per- 
sonnes qui  se  trouvent  dans  la  Province  de  Québec.  L'intention  de 
notre  Code  n'est  pas  seulement  que  la  Cour  Supérieure  prenne  con- 
naissance de  tout  privilège,  franchise  ou  office  créé  dans  et  pour  la 
Province,  mais  de  juger  de  la  validité  de  l'exercise  de  tout  pouvoir  ou 
office  dans  la  Province,  quelque  soit  d'ailleurs  la  source  de  ce  pou- 
voir.   Beaudry,  J. 

29  Décembre,  1871. 

In-'Re  TCleneuve^  Ins.  et  Sauvageau  Syndic,  et  Vitleneuvey  requérant 
pour  décharge  et  Tkomat  j*  al.  Contestants.  Dans  cette  cause,  le  foilli 
et  trois  créanciers  contestant  sa  requGte  pour  décharge  sous  l'acte  de 
1869,  ont  admis  par  écrit  "  que  le  dit  ftiilli  était  commerçant  au  village 
de  Laprairie,  eu  1857,  et  durant  plusieurs  années  auparavant  ;  qu'alors 
11  cessa  de  faire  commerce,  devenant  insolvable  en  déconfiture,  ayant 
plusieurs  créanciers,  porteurs  de  dettjs  commerciales  contre  lui  ù  un 
montant  considérable,  lesquelles  dettes  sont  encore  dues  et  exigibles  ; 
que  le  dit  failli,  lors  de  son  commerce,  tenait  les  livres  nécessaires  à 
son  dit  commerce,  mais  que  depuis  il  n'a  tenu  aucun  livre  ;  que  la 
dette  due  aux  contestants  pour  argent  emprunté  pour  l'usage  de  la  fa- 
mille du  dit  failli  et  mentionnée  dans  la  liste  de  ses  créanciers,  a  été 
contractée  bien  après  que  le  dit  failli  eût  cessé  de  faire  commerce,  sa- 
voir au  temps  où  il  était  un  employé  des  Douanes  de  Sa  Majesté  ;  que  le 
dit  failli  n'a  pas  fait  commerce  depuis  l'époque  ci  haut  mentionnée.'' 

Mackay,  J.  "  Considering  that  the  said  Petitioner  at  the  date  of  the 
cession  alleged  by  him,  made  by  him  in  October,  1869,  was  not  a  tra- 
der ;  that  in  1858  and  ever  since,  he  has  not  been  a  trader  *,  that  con- 
sequently said  cession  by  him  was  idle,  aud  of  no  use  to  get  for  him 
(  as  if  entitled  to  it  )  the  benefit  of  a  discharge  under  the  Insolvent 
Act  of  1869,  to  avail  against  said  Henry  Thomas  et  al.  (les  contestants) 
the  Court  rejects  the  said  petition  for  discharge  and  orders  that  no 
discharge,  to  avail  against  said  H,  Thomas  et  al.  be  granted 
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"  And  the  Court  proceeding  finftlly  to  adjudge  on  the  merits  of  said 
Requêtêf  petition  of  said  Joseph  Edouard  VilleneuTe,  independently  of 
said  three  contestations  ;  considering  that  the  said  petitioner  has  not 
proTed  the  allegations  of  his  petition  and  that  the  admission  of  the 
three  contestants  cannot  help  him  on  his  principal  demand  ;  considi- 

RING  THAT  AT  TBI  DATS  OF  TBI  CESSION  ALLIGID  BT   mx  KADI  IK  OCTOBKB 
1869,  HI  WAS  NOT  À  TBADBB,  WITHIN  TBI    KBANINO  OF  TBI  InSOLTBNT  AcT 

07  1869,  sanely  interpreted  ;  that  eoneequently  taideetnon  made  by  him  teat 
idle  and  of  no  use  to  yet  for  him  a  discharge  under  the  Insolveut  AetqflS69 
and  that  by  no  law  docs  he  show  and  prove  himself  entitled  to  a  dis- 
charge ;  considering  that  the  said  J.  E.  Villeneuve  is  not  entitled  to 
a  discharge  as  claimed,  the  Court  rejects  said  petition." 

*    Roy  etvir  v.  Gauvin  et  o/.^Le  10  février  1830,  Marie  Anne  Girouard, 
ayant  alors  trois  filles  à  Montréal  et  plusieurs  petits  enfans,  fit  son 
testament  solennel,  par  lequel  elle  disposa  de  la  généralité  de  ses 
biens  comme  suit  :    «  Quant  à  tous  les  biens  immembles,  acquêts, 
conqaCt«  et  ptopres,  qui  appartiendront  à  la  dite  testatrice  et  qu'elle 
délaÎRsera  au  jour  et  heure  de  son  décès  à  quelque  quantité  et  qualité 
qu'ils  pourront  monter  et  consister  et  en  quelques  lieux  et  endroits 
qu'ils  se  trouveront,  elle  en  donne  et  lègue  la  jouissance  aux  dits  er\fans 
issus  de  son  dit  mariage  avec  le  dit  Sr.  Pierre  Barsalon,/»otirj9ar  eux 
en  jouir  à  titre  de  eonstitut   et  précaire  leur  vie  durante  seulement,  à  la 
chaire  d'entretenir  les  dits  biens  fonds,  des  réparations  nécessaires  à 
y  faire  et  de  faire  assurer  la  maison  et  bûtiments  érigés  sur  iceux  au 
montant  d'une  somme  de  Mille  Livres,  cours  actuel,  et  après  le  décès 
des  dits  légataires  en  usufruit  être  réversible  et  appartenir  la  propriété  des 
dits  biens  fonds  à  leurs  en/ans  nés  et  à  naitre  en  légitime  mariage  pour  nUtre 
partager  entre  eux  également  qu^après  le  décès  du  dernier  des  en/ans  de  la 
dite  testatrice,"  La  testatrice  décéda  à  Montréal  le  10  Mai  1843,  deux 
de  ses  fillese  lui  survivant,  la  troisième  étant  décédée  avant  sa  mère 
laissant  plusieurs  enfans. — Jugé   lo  que  la  disposition  testamentaire 
en  question  contient  non  pas  une  substitution,  mais  une  donation 
d'usufruit  en  faveur  des  enfans  de  la  testatrice,  et  de  la  propriété  des 
immeubles  en  faveur  des  petite  enfans  vivant  au  jour  du  décès  de  la 
dernière  des  usufruitières  ;  2o  que  dans  le  cas  du  décès  de  l'une  des 
usufruitières,  sa  part  d'usufruit  accroît  à  l'usufruitière  survivant  ;    3o 
qu'à  compter  du  jour  du  décès  de  la  testatrice  jusqu'à  celui  de  la  der- 
nière  usufruitière,  la  nul  propriété  des  dits  immeubles  résidait  sur  la 
t«to  des  héritiers  en  loi  de  la  testatrice.    4o  que  les  seuls  petits  enfans 
vivant  au  jour  du  décès  de  la  dernière  usufruitière  sont  légataires  en 
propriété  par  têtes  ou  parts  égales  sans  égard  aux  souches  ;    6o  que 
les  arrière-petits  enfants,  vivant  au  jour  du  décès  de  la  dernière  usu- 
fruitière, viennent  au  partage  par  représentation  au  cas  du  prédécès 
des  petits  enfants,  leur  père  ou  mère.  MacKay  J. 

Laviolette  v.  Duverger. — Une  montre  fut  déposée  par  un  empruntent 
entre  les  mains  de  son  prêteur,  son  beau-frère,  en  gage  du  prêt  d'une 
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somme  de  $40 — L'empnxntenr  Lariolette,  alléguant  que  le  gage  était 
prohibé  et  nal,  attendu  que  Duverger  n'était  pas  un  prêteur  sur  gages 
licencié,  {pawnbroker,)  revendiqua  la  montre.— Juy^  lo  que  le  contrat 
de  gage  n'est  pas  prohibé  par  le  Statut  gouremant  les  pawnbroken  ; 
2o  que  le  Paumbroken  "  Act  ne  s'applique  qu'aux  personnes  qui  font 
des  prêts  sur  gages  leur  commerce  et  profession.— MacEay  J. 


COUKT  OF  REVIEW. 

Quebec,  6th  November,  1871. 

Crai^  vi.  Corporation  of  Leedt.'-''HQldf  that  before  action  can  be 
brought  against  a  municipality  for  damages  sustained  by  reason  of 
bad  state  of  the  roads  under  its  supervision,  one  month's  notice  of 
action  must  be  given.  Meredith,  Stuart  and  Taschereau,  JJ.  Stuart 
J.  diss. 

Ward  v9.  NewhaU,'-^On  a  renunciation  to  a  Judgment  made  in  the 
Court  below  (after  the  case  has  been  carried  into  review)  the  Court  of 
Beview  will  discharge  the  délibéré,  and  order  the  record  to  be  sent 
back.    Meredith,  Stuart  and  Taschcaeau,  JJ. 

Desroiier  vs»  McDonald.^A  case  may  be  inscnbed  in  review  by  an 
attorney  other  than  the  one  of  record  en  première  inttaneef  and  without 
substitution.    Meredith,  Stuart  and  Taschereau  JJ. 

1st  December,  1871. 
Evanturel  vt,  Evanturel^^A  clause  in  a  will  depriving  a  legatee  of 
his  legacy  in  case  he  contests  the  will,  is  legal  and  valid,  and  will  be 
enforced.    Meredith,  Taschereau  and  Bossé,  JJ.    Taschereau  J.  diss. 

3Dth  December,  1871. 
Doyon  vs,  i7oyon.— No  inscription  en/aux  is  necessary  to  admit  evi* 
dence  that  money,  the  receipt  of  which  is  acknowledged  in  a  deed  of 
sale,  has  never  been  paid.    Meredith,  Stuart  and  Taschereau,  J  J. 

Latné  dit  Laliberté  v«.  Toulouee. — No  action  can  be  maintained  on 
an  indication  of  payment  which  has  not  been  accepted.  Meredith, 
Stuart  and  Taschereau,  JJ. 

Bilodeau  vs.  Tremblay.-^The  mother  of  an  illegitimate  child  (though 
she  has  not  been  named  tutrix)  has  an  action  against  the  lather  for 
the  support  of  the  child.    Meredith,  Stuart  and  Taschereau,  JJ. 


SUPEBIOB  COUBT. 

Quebec,  18th  September,  1871. 
Anderson  v$,  Walihj  and  Ross  0|>p'/.— Property  belonging  to  third 
parties  attached  by  a  seizure  before  judgment,  must  be  claimed  by 
intervention  and  not  by  opposition.    Taschereau,  J. 

Valin  vs.  Anderson. — Held,  that  a  defendant  is  entitled  to  have  Judg- 
bient  declaring  a  suit  perempted  though  the  Plaintiff  who  had  been 
originally  represented  by  two  attorneys,  practising  in  partnership 
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has  not,  since  the  nominaUon  of  one  of  them  to  a  sitnatien  in  the 

Civil  Service,  appointed  a  new  attorney,  even  though  the  office  held 

by  the  one  be  incompatible  with  the  practice  of  hit  profession.    The 

mandate  of  the  other  still  continues,  and  the  party  is  represented  by 

him.    Taschereaa,  J. 

8th  November,  1871. 

Cook  v8.  Millar, — Calling  a  case  from  the  roll  of  enquête  is  no  nseful 

proceeding  therein,  such  as  will  prevent j>r««mj><ton  iPintlanee»  Stuart,  J. 

Gits^  V8,  Broton. — ^A  duplicate  declaration  is  equivalent  to  a  certified 
true  copy.    Meredith,  C.J. 

14th  November,  1871. 

George  Sylvetler^  iruolv,  ^  N,  Sanders  ^  al.  jKirln^rt.— Held,  that 
according  to  arts.  1698  and  1899  of  the  Civil  Code  of  Lower  Canada, 
in  a  case  of  insolvency,  the  revendication  must  be  made  within  fifteen 
days  after  the  sale,  and  also  within  eight  days  from  the  delivery  of 
the  goods  revendicated.    Meredith,  C.J. 

27th  November,  1871. 

Gauthier  vs.  ulmyo^— Held,  that  a  party  has  a  separate  recourse 
against  each  of  those  who  have  contributed  to  the  publication  of  a 
libel  against  him,  but  he  can  have  but  one  satisfaction.  Meredith,  C.J. 

Fraser  vs.  Pouliot^  and  Lavoie  Inter st.^Reldf  that  an  intervening 

party  must  serve  his  petition  in  intervention  on  all  the  parties  in  the 

case,  as  well  those  who  have  not  appeared  as  those  who  have.    The 

Court  has  the  power  of  extending  the  delay  of  three  days  allowed  for 

such  service.    The  grounds  of  interventions  should  be  served  on  both 

Plaintiff  and  Defendants.    Meredith,  C.J. 

9th  December,  1871. 

Cassavant  vs.  Pattenaude, ^When  the  grounds  urged  by  the  afildavit 

for  a  capias  are  that  the  Defendant  has  coucealed  or  is  concealing  his 

estate,  debts  and  tffjcts,  no  reasons  in  justification  thereof  are  neces* 

sary.    Taschereau,  J. 

Poulet  vs.  Larivière.'^To  compel  a  witness  to  attend,  his  expenses 
to  go  and  return  must  be  tendered  him.    Taschereau,  J. 

11th  December,  1871. 

Maniha  vs.  Coghlan.'^Wheu  a  party  is  entitled  to  demand  security 
for  costs,  he  may  either  present  his  petition  in  vacation  within  the 
four  days,  or  give  notice  within  such  delay,  and  move  at  the  ensuing 
term.    Stuart,  J.  (after  consulting  Taschereau  J  ) 

29th  December,  1871. 

Grace  vs.  Cratr/bri.-^Held,  that  the  master  of  a  foreign  vessel  who 
domiciled  out  of  the  Province,  was  temporarily  within  its  limits  with 
his  ship  at  the  time  the  action  was  brought,  is  bound  to  give  security 
when  Plaintiff.    Meredith,  C.J. 

Anderson  vs.  Wurtele. — Held,  that  no  action  lies  against  an  assignee 
tmder  the  Insolvent  Act,  to  resiliate  a  lease  made  to  the  Insolvent 
prior  to  his  insolvency,  on  the  ground  that  the  premises  are  not  gar* 
nished  with  sufGicient  moveables  to  secure  the  rent.    Taschereau,  J. 
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Brouneau  vi.  Bédard, — ^Held,  that  a  tutor  ad  hoe  cannot  bring  an 
action  for  breach  of  promise  of  marriage  for  a  minor  who  has  no  tator, 
and  could  he,  he  must  first  register  the  deed  of  tutorship.  Taschereau, 
J. 

Miller  vi,  Xami^r^— Held,  that  a  Sheriff  can  onljr  demand  fees  for 
one  title  deed  for  all  the  properties  sold  to  the  same  person,  at  one 
,  sale.    Taschereau,  J. 


CIRCUIT  COUBT. 

Quebec,  26th  December,  1871. 

Picard  vê,  Oosselin, — ^Held,  that  where  the  Plaintiff  and  Defendant 
had  settled  the  case  together,  to  which  settlement  the  Plaintiff's  at- 
torney, who  had  prayed  for  distraction  da  dépens  by  the  declaration,  was 
no  party,  and  had  not  been  paid  his  costs,  and  the  Plaintiff  wus  in- 
solvent, there  was  evidences  of  bad  faith,  and  the  Plaintiff's  attorney 
was  entitled  to  judgment  for  the  costs  distraits  in  his  favour.  Tasche- 
reau, J. 

Lanyevin  vs.  Martin.~^The  bill  of  costs  in  a  contested  case  must  be 
taxed  before  execution  can  issue  for  the  costs.    Taschereau,  J. 

La  Rédaction. 


La  direction  a  l'honneur  d'accuser  reception  des  revues  et 


ouvrages  de  droit  suivants  : 

lo.  Echanges. 

The  New  York  Nation. 

The  London  Law  Journal. 

La  Revue  Légale. 

The  Canada  Law  Journal. 

The  American  Law  Review. 

The  Albany  Law  Journal. 

The  American  Law.  Register. 

The  Legal  Gazette. 

Le  Droit  Civil  Canadien. 

2o.  Bibliographie. 

American  Trade  Marks  Cases,  Cincinnati,  1871,  grand. 8vo. 
La  prochaine  livraison  de  la  Revue  contiendra  une  notice  de 
cet  ouvrage. 

N.B. — L'administration  dïtt^pe^avis  que  tout  échange  avec  les 
journaux  de  la  campagne  cessé  «vec  l'envoi  de  cette  livraison  ;  le 
tirage  limité  de  la  Revue  ne  lui  permettant  d'échanger  qu'avec 
les  journaux  quotidiens  des  villes  et  les  revues* 
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created  a  provisional  government  for  Canada,  with  power  "  to 
erect  and  constitute  courts  of  judicature  and  public  justice  within 
our  said  colonies,  for  the  hearing  and  determining  all  causes  as  well 
criminal  as  civily  according  to  law  and  equity,  and,  as.  near  as 
may  be,  agreeable  to  the  laws  of  England,  with  liberty  to  «'ill  per- 
sons who  may  think  themselves  a^rieved  by  the  sentence  of  such 
coarts,  171  all  civil  cases,  to  appeal,  under  the  usual  limitations 
and  restrictions,  to  us,  in  our  Privy  Council."  This  royal  com- 
mission does  not  contain  a  syllable  concerning  ecclesiasticjl  mat- 
ters, and  the  jurisdiction  of  the  courts  both  in  original  suits 
and  in  appeal  to  the  Privy  Council  was  evidently  confined  to  civil 
and  criminal  causes.  It  may  perhaps  be  objected  that  this  pro- 
olamatioQ  was  unconstitutional,  that  the  Crown  had  no  right  to 
Vol  II,  H  No.  2. 
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change  the  established  institutions  and  laws  of  a  ceded  and  settled 
colony  without  the  sanction  of  the  Imperial  Parliament.  That 
is  indeed  the  case;  but  the  proclamation  proves,  nevertheless,  that 
His  Majesty  had  no  intention  of  exercising  ecclesiastical  supre- 
macy in  Canada. 

The  next  act  of  the  legislative  authority  relating  to  the  courts  of 
justice  in  Canada  is  the  Québec  Act,  Mr.  Justice  Badgley,  m 
the  Guibord  case,  referred  to  it  in  the  following  terms  : — 

"  Whatever  the  treaty  of  that  year,  or  the  proclamation  of  the 
same  year,  or  the  capitulations  of  Montreal  and  Quebec  may  aver, 
the  Imperial  Act  of  1774,  surely  removed  all  possible  difficulty 
upon  that  score,  having  declared  by  s.  4,  'that  the  inhabitants  at 
the  conquest/  (not  the  cession),  '  professed  the  religion  of  the 
Church  of  Home,  and  enjoyed  an  established  form  of  constitution 
and  system  of  laws,  by  which  their  persons  and  property  had  been 
protected,  governed  and  ordered  for  a  long  series  of  years  from 
the  first  establishment  of  the  Province  of  Quebec,   &c.,*   and 
again  afterwards,  by  the  8th  section,  '  that  all  His  Majesty's 
Canadian  subjects  may  hold  and  enjoy  their  property  and  posses- 
sions, together  with  all  their  customs  and  usages  relative  thereto, 
and  all  other  their  civil  rights,  in  as  large,  ample  and  beneficial 
manner,  as  if  the  proclamation,  &c.,  had  not  been  made,  and  as 
may  consist  with  their  all^iance  to  His  Majesty  and  subjection  to 
the  Crown  and  Parliament  of  Great  Britain  ;  and  that  in  all  mat- 
ters of  controversy  relative  to  property  and  civil  rights j  resort  shall 
be  had  to  the  laws  of  Canada,  as  the  rule  for  the  decision  of  the 
same  ;  and  all  causes  that  shall  hereafter  be  instituted  in  any  of 
the  courts  of  justice,  to  be  appointed  within  and  for  the  said  pro- 
vince by  His  Majesty,  shall,  with  respect  to  such  property  and 
,  rights^  be  determined  agreeably  to  the  said  laws  and  customs  of 
Canada,  until  varied  or  altered,  &c.'     I  presume  it  would  be, 
therefbre,  no  difficult  thing  to  ascertain  and  fix  the  jurisdiction  of 
our  courts  in  matters  of  ecclesiastical  abus,  the  more  so  as  the 
Court  of  King's  Bench  has  been  more  than  once  declared  to  have 
inherited  all  the  superior  jurisdictional  powers  of  the  highest  juris^ 
dictions  and  courts  in  Canada  previous  to  the  conquest.     The 
necessity  for  such  an  examination  does  not  present  itself  in  this 
cause." 

It  is  evident  that  in  the  opinion  of  the  learned  judge  interna^ 
tional  treaties  are  not  of  much  legal  weight.  There  is  no  reason 
to  fear,  however,  that  Canada  will  be  considered  a  conquered 
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instead  of  a  ceded  coantry,  because  the  word  conquest  happens  to 
be  met  with  in  a  statute,  *  or  that  the  argument  **  whatever  the 
treaty,  &c.,  may  aver,"  will  convince  any  person  that  any  legis- 
lature can  validly  violate  the  pledged  faith  of  nations,  regarded  as 
sacred  by  the  universal  sentiment  of  mankind  in  every  age  of 
history. 

And  is  section  8  of  the  Quebec  Act,  lauded  by  the  honorable 
Judge  as  "  having  removed  all  possible  difficulty  upon  that  score," 
contrary  to  the  stipulations  of  the  Treaty  of  Paris?  No,  not  in 
the  least  ;  it  expressly  confirms  the  Treaty,  inasmuch  as  it  enacts 
that  '^  the  inhabitants  of  Canada  may  hold  and  enjoy  their  pro- 
perty and  all  other  their  civil  rights^  and  that  in  matters  in  contro- 
versy relative  to  property  and  civil  rights^  resort  shall  be  had,  &c. 
and  that  all  causes  instituted  with  respect  to  such  property  and 
rights  shall  be  determined,"  &c.  How  can  the  words  civil  rights 
be  reconciled  with  the  transmission  of  the  ecclesiastical  law  of  La 
Nouvelle  France  or  V appel  comme  d^ahus,  into  the  British  pro- 
vince by  virtue  of  the  above-mentioned  clause  of  the  Quebec  Act? 
No  doubt,  the  ecclesiastical  law  before  the  cession  respecting 
temporal  matters,  was  included  in  that  section  as  forming  part  of 
the  civil  rights,  but  not  spiritual  or  ecclesiastical  rights  properly 

•  Chief  Justice  Draper  of  Ontario  lately  remarked  in  the  Provin- 
cial Anglican  Synod  that  this  colony  had  been  obtained  by  conquer^ 
and  not  by  cession.  The  learned  judge  added,  however  :  «  The  con- 
quest was  ratified  by  a  subsequent  treaty  conveying  to  the  inhabitants 
confirmation  of  the  rights  which  had  been  secured  to  them  by  tho 
articles  of  the  capitulation."  Before  the  defiuitive  treaty  of  1763,  the 
country  was  occupied  conditionally  by  the  British  troops  ]  the  for- 
tresses of  Quebec  and  Montreal  were  not  taken  by  assault,  but  capi- 
tulated on  terms  whicli  show  in  the  clearest  manner  that  the  fat  j  of 
Canada  was  to  be  decided  by  the  Treaty  of  Peace, — See  articles  6  and 
6  of  the  capitulation  of  Quebec,  and  articles  9, 13  and  3D  of  the  capi- 
taiation  of  Montreal,-— and  the  Treaty  far  from  recognizing  the  con- 
quest, makes  a  cession  of  the  colony  subject  to  certain  charges.  For. 
syth  (Constitutional  Law,  p.  26)  also  afiirms  that  Canada  was  acquired 
by  cession.  The  word  eonquestf  used  in  a  legal  or  historical  sense,  is 
a  very  incorrect  one,  and  the  use  of  the  expression  should  therefore 
be  discountenanced,  as  was  lately  done  by  the  honorable  Mr.  Justice 
Mondelet,  who  peremptorily  stopped  a  counsel  who  had  made  use  of 
it,  with  this  remark  :  "  Ne  pensez^vous  pas  qu'il  vaudrait  mieux  ne 
pas  se  servir  de  ce  mot  de  conquête  en  parlant  de  la  cession  du  pays 
par  la  France  à  l'Angleterre  ?  On  ne  peut  pas  dire  que  nous  avons 
été  conquis  ;  ça  été  une  cession  honorable  et  non  pas  une  conquête." 
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BO  called,  which  had  never  constituted  part  of  those  dvil  righUj 
or  the  laws  or  customs  relating  thereto. 

The  remark  may  perhaps  be  made,  that  the  ajppd  comme  éTahtUj 
or  ecclesiastical  jurisdiction  in  France,  and  in  La  Nouvelle  France 
supposing  it  existed  there,  appertained  as  a  matter  of  right  to 
the  civil  tribunals  and  formed  a  part  of  their  ordinary  civil  juris- 
diction. We  have  already  had  occasion  to  remark  that  the  French 
parliaments  exercised  jurisdiction  in  ecclesiastical  causes  for  the 
sole  and  simple  reason  that  the  King  of  France  was  a  catholic 
prince,  the  eldest  son  of  the  church,  and  the  protector  of  the  church 
canons,  in  fact,  evêque  extérieur ^  as  d'Agnesseau  says*  ;  that  this 
jurisdiction  was  by  no  means  suitable  to  the  young  colony  of  La 
Nouvelle  France,  situated  beyond  seas,  and  so  to  speak  in  a  very 
different  political  and  social  atmosphere. 

But  why  go  back  so  far  to  show  that  within  the  meaning  of  the 
Quebec  Act,  the  expression  civil  rights  does  not  comprise  eccle- 
siastical or  spiritual  rights?  The  distinction  is  clearly  laid 
down  in  section  17  :  "  Nothing  in  this  Act  contained  shall  extend 
or  be  construed  to  extend  to  prevent  or  hinder  His  Majesty,  bj 
his  Letters  Patent  under  the  Great  Seal  of  Great  Britain,  from 
erecting,  constituting  such  courts  of  criminal,  civil  and  ecclesias- 
tical jurisdiction  within  and  for  the  said  Province  of  Quebec,  as 
His  Majesty  shall  think  necessary  and  proper  for  the  circumstan- 
ces of  the  said  Province.*'  The  words  civil  rights,  therefore,  did 
not  include  ecclesiastical  matters  within  the  meaning  of  the  above 
sections  of  the  Quebec  Act. 

Let  us  now  see  whether  this  civil,  criminal  and  ecclesiastical 
jurisdiction  has  been  given  to  the  courts  of  justice  established  in 
the  Province  of  Quebec. 

The  Court  of  Common  Pleas,  which  was  the  first  court  establish- 
ed (1777)  under  the  authority  of  the  Quebec  Act,  had  <'  full 
power,  jurisdiction  and  authority  to  hear  and  determine  all  mat* 
ters  of  controversy  relating  to  property  and  cri;t7  rt^fA^^  according 
to  the  rules  prescribed  by  the  said  statute,  and  such  ordinances  as 
might  hereafter  be  passed  by  the  Governor  and  legislative  council/' 

In  the  case  of  Ferland  and  Déguise,  1789,  the  Court  of  Ap- 
peals decided  in  the  most  formal  terms  that  the  Court  of  Common 
Pleas  had  no  ecclesiastical  jurisdiction,  not  even  for  assessments 
and  répartitions  upon  the  parishioners  for  the  construction  and 

*  Œuvres,  vol.  1,  p.  235,  6th  Bêquisitoire. 
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repair  of  churchefi, — assessments  which  were  imposed  under  the 
French  (Government  by  the  Intendant  as  a  civil  impost. 

It  was  in  order  to  create  a  remedy  for  this  state  of  things  that, 
when  the  Court  of  King's  Bench  was  substituted  for  the  Court 
of  Common  Pleas  in  1793,  the  provincial  legislature  gave  it  the 
same  jurisdiction  that  the  Intendant  had  exercised  over  the  tem- 
poralities of  the  Catholic  Church.  Section  2  *  says  that  "  the 
said  Court  of  King's  Bench  shall  have  original  jurisdiction  to 
take  cognizance  of,  hear,  try  and  determine  all  causes,  as  todl 
civil  as  criminaV*  Section  8  adds  :  '<  And  the  said  Court  of 
King's  Bench  shall  have  full  power  and  jurisdiction,  and  be  com- 
petent to  hear  and  determine  all  plaints,  suits  and  demands  of 
what  nature  soever,  which  might  have  been  heard  and  determined 
in  the  courts  of  prévôté,  jitstice  royale,  intendant,  or  superior 
counci],  under  the  government  of  the  Province,  prior  to  the  year 
1759,  touching  rights,  remedies  and  actions  of  a  civil  nature" 
With  respect  to  the  terms  of  the  said  Court  at  Three*Rivers, 
section  11  enacts  that  the  judges  thereof  ''shall  have  original 
jarisdiction,  take  cognizance  of,  hear,  try  and  determine  a]l  civil 
suits  and  actions,**  Section  23,  which  creates  the  provisional 
Court  of  Appeals,  declares  that  the  judges  of  the  said  court  ''  shall 
be  constituted  a  superior  court  of  civil  jurisdiction,  and  shall 
take  recognizance  of.  try  and  determine  all  cases,  matters  and 
things  appealed  from  aU  civil  jurisdictions  and  courts  wherein  an 
appeal  by  law  is  allowed."  Section  27  provides  that  ''  an  appeal 
ehall  lie  to  the  Court  of  Appeals  from  every  judgment  which 
may  be  given  in  the  civil  superior  terms  of  the  said  Courts  of 
King's  Bench,  in  all  cases  where,  &c."  Finally,  section  43  de- 
clared that  "  nothing  herein  contained  shall  be  construed  in  any 
manner  to  derogate  from  the  rights  of  the  crown  to  erect,  consti- 
tate  and  appoint  courts  of  civil  or  criminal  jurisdiction  within 
the  Province." 

In  1849,  the  present  Superior  Court  was  constituted  in  lieu 
and  stead  of  the  Court  of  King's  Bench,  with  all  the  powers  and 
attributes  of  the  latter,  but  no  more.  The  Consolidated  Statutes 
for  Lower  Canada,  c.  78,  sect.  2,  declares  :  The  Superior  Court 
has  original  cti;i7  jurisdiction  throughout  Lower  Canada,  with  full 
power  and  authority  to  take  cognizance  of,  hear,  try  and  deter- 
mine in  the  first  instance  and  in  due  course  of  law,  all  civil  pleas, 
causes  and  matters  whatsoever." 

•  34  Geo.  Ill,  ch.  6. 


118  CHURCH  AND  STATE. 

Section  6,  par.  2,  declares  :  *<  The  said  Superior  Court  has  full 
power  aud  jurisdiction  and  is  competent  to  hear  and  determine 
all  plaints,  suits  and  demands  of  what  nature  soever,  which  might 
have  been  heard  and  determined  by  the  courts  of  prévôté,  justice 
roj/alcy  intendant,  or  Superior  Council,  under  the  gouvernmentof 
the  province  prior  to  the  year  1759,  touching  suhjects,  remédia 
and  actions  of  a  civil  natxire,^^ 

Sub-section  3  says  :  ^'  But  nothing  in  this  Act  shall  extend  to 
grant  to  the  said  Superior  Court  any  powers  of  a  legislative 
nature,  possessed  by  any  court  prior  to  the  conquest." 

Let  us  now  see  whether  the  jurisprudence  of  the  province  under 
British  rule,  has  admitted  the  appel  comme  dahus  or  ecclesias- 
tical jurisdiction  of  the  civil  tribunals. 

In  the  case  oîFerland  et  al.,  and  Déguise,  already  alluded  to,  the 
Court  of  Appeal,  composed  of  Chief  Justice  Smith,  and  Messrs* 
Harrison,  Collins,  Pownall,  Grant  and  Baby  held  *  :  "  That  while 
this  country  was  under  the  government  of  France,  the  Bishop 
was  a  member  of  the  Superior  Council 

*''  That  while  the  Bishop  was  left  to  his  authority  and  the 
exercise  of  his  episcopal  functions,  the  rights  of  the  people  were 
protected,  and  the  sovereignty  of  the  Crown  secured  by  the  power 
of  the  Intendant,  who  held  exclusively  of  the  civil  courts  of  the 
prévoté  of  Quebec  and  royal  court  of  justice  of  Montreal,  and  of 
all  other  in/erior  jurisdictions  in  the  province,  the  right  of  repre- 
senting the  sovereignty  in  homologating,  ratifying  and  yalidating 
all  such  transactions  of  the  curate,  the  church  wardens  and 
parishioners  (even  after  the  bishop's  sanction  and  approbation  of 
their  compacts)  as  might  bring  the  parish  into  charge  ;  as  well 
as  of  executing  his  own  decisions,  for  all  assessments  and  reparti- 
tions upon  the  parishioners  for  the  purpose  afore  mentioned,  the 
Intendant  exercising  legislative  authority  in  the  departments  of 
justice,  police,  finance  and  the  marine. 

"  That  upon  the  conquest,  the  act  of  parliament  of  the  14th 
year  of  His  Majesty's  reign,  commonly  called  the  Quebec  Act, 
secured  to  his  Canadian  subjects  (the  religions  orders  and  commu- 
nities only  excepted)  their  property  and  possessions,  their  customs 
and  usages  relative  thereto,  and  other  their  civil  rights,  and  allow- 

•  Registers  of  the  Court  of  Appeal,  Montreal,  vol.  2,  p.  242.  At 
that  time  the  Court  of  Appeal  was  composed  of  the  Chief  Justices 
and  of  the  members  of  the  Executive  Council  in  the  Province. 
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ed  to  them  the  free  ezeicise  of  the  religion  of  the  Gharch  of 
Rome,  and  to  the  olergj  their  aociistomed  dues  and  rights. 

"  That  in  oonstitating  the  frame  of  the  provincial  govemmènt 
nnder  that  statnte,  His  Majesty  gave  instructions,  that  the  ooorts 
of  common  pleas  to  be  erected,  were  to  have  full  power  to  hear 
and  determine  all  civU  suits  and  actions  cognizable  hy  the  Court 
of  Common  Pleas  in  Westminster  HaUy  according  to  the  roles 
prescribed  by  the  said  act  of  parliament  That  although  t&at 
act  of  parliament  authorised  the  establishment  of  a  colony  legis- 
lature for  making  laws  and  ordinances,  it  prohibited  any  ordi- 
nance touching  religion^  and  reserved  to  the  Crown  the  right  of 
erecting  courts  of  ecclesiastical  jurisdiction^  and  the  judges  and 
officers  thereof,  as  His  Majesty  and  his  heirs  and  sucoesssors  might 
think  necessary  and  proper  for  the  circumstances  of  the  province  ; 
but  that  while  it  secured  the  inhabitants  from  all  taxes  and  duties 
to  be  imposed  by  the  said  legislature,  power  was  given  to  it  for 
such  as  any  town  or  district  might  be  authorised  by  the  l^sla- 
tiye  council,  to  assess,  levy  and  apply  within  such  town  or  district 
for  the  purpose  of  making  roads,  erectbg  and  repairing  public 
buildings,  or  for  any  other  purpose  respecting  the  local  con- 
venience and  economy  of  such  town  or  district. 

"  That  the  provincial  ordinance  of  the  17th  year  of  His 
Majesty's  reign,  passed  under  the  authority  of  the  said  statute, 
and  his  royal  commission  and  instructions  for  establishing  the 
Courts  of  Common  Pleas,  enacts:  '  That  the  said  courts  shall 
have  full  power,  jurisdiction  and  authority  to  hear  and  determine 
all  matters  of  controversy  relative  to  property  and  civil  rights 
according  to  the  rules  prescribed  by  the  said  statute,  and  such 
ordinances  as  might  thereafter  be  passed  by  the  Governor  and 
l^islative  council.' 

"  That  the  creation  of  a  subordinate  jurisdiction  for  the  exer- 
cise of  the  ample  and  complicated  powers  of  the  French  Inten- 
dant involves  consideration  of  high  consequence  to  the  Crown  and 
the  Canadian  subject,  and  does  not  appear  to  have  been  expressly 
or  implicatively  vested  in  the  Court  of  Common  Pleas,  or  any 
other  Court  of  the  Province  as  yet  established,  but  to  remain  for 
legislative  deliberation,  in  a  competent  provision  to  be  made, 
under  all  the  guards  requisite  to  the  conservation  of  ,the  religion 
of  the  people,  the  rights  of  the  episcopal  functions,  the  due  pro- 
tection of  private  property,  and  the  dependence  of  the  colony  upon 
the  sovereignty  of  the  Crown  and  Parliament  of  Great  Britain  ;  a 
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law  doubtless  attainable  upon  application  to  the  Legislative 
Council  y  and  in  which  the  security  of  all  concerned  will  require 
that  the  powers  of  the  Intendant  be  described  with  accuracy,  and 
committed  to  a  confidence  adequate  to  its  importance." 

This  judgment  clears  up  many  of  the  principal  points  in  dis- 
pute in  the  present  controversy,  to  wit:  1.  that  under  the  French 
government,  the  church  was  independent  of  the  State  in  spiritual 
concerns;  2.  that  the  Intendant  possessed  only  civil  jurisdiction 
over  the  temporalities  of  the  Catholic  Chuch  ;  3.  that  the  Catholic 
religion  was  granted  full  freedom  of  worship  under  the  Quebec 
Act  ;  4.  that  this  statute  prohibits  any  ordinance  touching  reli< 
gion  ;  5.  that  courts  of  justice  had  only  civil  jurisdiction,  like  the 
Court  of  Common  Pleas  in  Westminster  Hall,  which  never  exer- 
cised any  spiritual  authority;  6.  and  lastly,  that  courts  of  eccle- 
siastical jurisdiction  did  not  yet  exist  at  that  time  in  the  country, 
and  could  not  be  founded  otherwise  than  by  the  Crown,  agree« 
ably  to  the  17th  section  of  the  Quebec  Act. 

The  case  of  Champlain  v.  Messire  Vézinn  has  been  alluded  to  in 
the  (Tuihord  case,  but  proves  nothing.  A  suit  was  brought  by  M.  de 
Champlain  against  the  curate  Vézîna  in  damages  laid  at  £11,  2  0, 
for  having  refused  to  admit  him  as  godfather,  under  the  pre- 
text that  he  was  incapable  and  unworthy,  incapable  et  indigne. 
The  provincial  Court  of  Three  Rivers,  before  which  the  suit  was 
instituted,  rendered  on  the  10th  October,  1811,  the  following  inter- 
locutory judgment  :  ^'  Considérant  que  la  Cour  du  Banc  du  Koi 
est  la  seule  cour  en  ce  pays  qui  ait  la  juridiction  ecclésiastique, 
renvoie  les  parties  devant  la  Cour  du  Banc  du  Roi."  On  the  13th 
îJarch,  1812,  the  Court  of  King's  Bench,  before  which  the  cause 
had  been  carried,  adjudged  thus  :  '^  Considérant  que  la  cause  est 
de  la  compétence  de  la  dite  Cour  Provinciale,  y  renvoie  les  parties 
pour  y  procéder  ainsi  que  de  droit."  No  final  judgment  was 
rendered  by  the  Provincial  Court  ;  but  on  the  writ  of  summons 
will  be  found  the  following  memorandum  of  Judge  Foucher,  pre- 
siding the  said  Court  : 

•*  Ne  doutmt  nullement  que  la  Cour  n'eût  droit  de  connaître 
de  la  matière  j'ordonnai  au  Défendeur  de  passer  outre  et  de  plai- 
der, réservant  toujours  à  considérer  si,  lorsque  je  procéderais  au 
jugement,  ces  exceptions  devaient  m'arrêter  :  en  conséquence  le 
Défendeur  ayant  plaidé  une  défense  générale,  les  témoins  furent 
entendus." 

Tli3  next  case  is  that  of  Naud  v.  The  Lord  Bishop  of  Mon- 
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treal,  (Mgr.  Lartigne),  decided  on  the  19th  June,  1838,  by 
the  Court  of  King's  Bench,  Montreal,  No.  861,  composed  of  Chief 
Justice  Beid  and  Messrs.  Justices  Pjke,  Holland  and  Oale.  The 
judgment,  ^hich  was  given  unanimously,  is  to  the  effect  that  the 
Court,  '*  se  déclare  incompétente  à  prendre  connaissance  sur  la 
présente  demande  do  la  sentence  rendue  par  le  défendeur  en  sa 
qualité  d'Evêque  diocésain,  qui  suspend  le  demandeur  de  ses 
fonctions  sacerdotales  ou  curiales  et  de  la  procédure  qui  a  eu  lieu 
devant  le  tribunal  de  l'Evêque  à  cet  égard." 

On  the  same  day,  the  same  Court  composed  of  the  same  Judges 
pronounced  a  similar  judgment  in  an  other  case  of  Messire  Naud 
V.  Messire  Lafrance, 

On  the  17th  March,  1838,  Sir  James  Stuart,  then  a  practising 
advocate  and  afterwards  the  learned  Chief  Justice  of  the  Court  of 
Appeals  on  being  consulted  by  Mr.  Naud,  said  :  "  Upon  the  point 
whether  the  right  of  a  Curi  or  Rector  to  be  maintained  in,  or 
recover  possession  of  his  Curt  or  Rectory,  can  be  made  the  subject 
of  a  civil  action  in  His  Majesty's  Courts  of  Justice  in  this  Pro- 
vince, it  is  only  necessary  that  the  most  clear  and  express  provi- 
sions of  the  law  of  France,  a«  it  obtains  in  this  Province,  vesta 
the  temporal  courts  with  the  exclusive  cognizance  of  questions 
relating  to  the  disputed  possession  (le  possessoire)  of  Cures  or 
Rectories."  * 

The  expressions  as  it  obtains  in  this  Province,  and  le  posses' 
toire  of  cures  indicate  clearly  that  in  the  opinion  of  the  learned 
jurist  the  whole  body  of  the  French  ecclesiastical  law  had  not 
been  introduced  into  the  colony.  He*  does  not  say  in  fact  that 
our  civil  courts  have  ecclesiastical  jurisdiction,  but  that  they  have 
cognizance  of  the  possessoire  of  the  cure^Sj  an  action  which  has 
always  been  regarded  as  of  a  civil  nature. 

Reference  is  also  made  to  the  case  of  Harnois  v.  Messire  Eouisse, 
decided  by  Mr.  Justice  Rolland,  1844,  in  the  following  terms  : 
^'  Considérant  que  le  défendeur  n'a  pu  refuser  de  donner  le  baptême 
àTenfant  nouveau-né  du  demandeur  son  paroissien,  sans  manquer 
à  son  devoir  comme  curé,  suspendant  à  faire  droit  sur  la  demande 
en  dommages  et  intérêts,  et  voulant  donner  au  défendeur  Tocca- 
rion  de  réparer  en  autant  que  cela  se  peut,  la  faute  par  lui  com- 
mise, ordonne  que  le  demandeur  présente  au  plutôt  et  en  temps 
convenable,  aux  fonts  baptismaux,  en  l'Eglise  Paroissiale,  son  dit 


*  Défense  de  Messire  Naud,  p.  237. 
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eafanty  requérant  le  défendeur  de  per  loi,  son  Tioaire  on  autre 
prêtre  par  Ini  eommis,  conférer  le  baptême  à  son  dit  enfiuit,  et 
d'enr^istrer  sniTant  la  loi  aa  naiasance  ainsi  que  son  baptême 
ès-Begistree  de  la  paroîase,  dont  il  est  le  dépositaire  l^aL  Et  de 
oe  qui  aura  été  fait  en  obéissance  au  présent  jugement,  sera  fût 
preuTC  devant  cette  Cour,  le  dix-sept  de  février  procbain,  pour 
alors  être  procédé  à  condamnation  du  défendeur,  aux  dommages 
soufferts  par  demandeur,  suivant  les  circumstances,  et  condamna 
le  défendeur  à  tous  les  dépens." 

Hr.  Justice  Mondelet,  in  the  course  of  bis  argument  in  the 
Guibord  case,  has  invoked  this  decision  of  Judge  Rolland  to  prove 
the  intervention  of  the  civil  courts  in  religions  matters.  Mr.  Jus- 
tice Berthelot  holds  it  to  be  agreeable  to  law.  He  says  :  ''  Le  curé 
Rouisse  refusait  de  donner  le  baptême  et  d'enregistrer  la  nais- 
sance de  l'enfant  du  demandeur,  son  paroissien,  aux  registres  de 
sa  paroisse.  Comme  curé,  il  était  tenu  à  ces  deux  devoirs  vis-à- 
vis  de  son  paroîssieD.  La  circonscription  des  paroisses  en  ce  pays, 
n'appartient  pas  à  l'autorité  ecclésiastique  exclusivement.  Une 
fois  la  paroisse  érigée  civilement,  tous  les  résidants  catholiques 
dans  cet  enclave,  ont  le  droit  de  s'a4resser  au  curé,  officier  de 
l'état  civil  représentant  l'autorité  ecclésiastique,  pour  leur  rendre 
les  devoirs  qu'il  leur  doit  comme  tel  :  et  le  Juge  Rolland  avait 
raison  de  rendre  ]e  jugement  contre  Mesâre  Rouisse  en  sa  qualité 
de  curé  et  officier  de  l'état  civil.  Rien  dans  ce  jugement  qui 
puisse  blesser  l'autorité  ecclésiastique." 

With  all  due  reference  to  the  opinion  of  the  honorable  judge,  it 
seems  that  Judge  Rolland  went  farther  than  the  law  authorised 
him.  As  depositary  of  the  civil  authority,  he  had  jurisdiction 
over  Mr.  Rouisse,  not  as  a  priest  but  a»  an  officer  of  civil  status, 
and  consequently  could  only  order  the  birth  of  the  parishioner's 
child  to  be  entered  in  the  roisters  of  civil  status.  The  sacrement 
of  baptism  is  essentially  a  spiritual  matter  and  as  such  must  be 
beyond  the  reach  of  the  civil  tribunals. 

In  a  burial  case  reported  by  Mr.  Justice  Berthelot,  date  and 
names  not  given,  Judge  Morin  said  :  '^  Nous  avons  des  lois 
venant  de  France  ou  Provinciales  sur  l'établissement  des  Cures, 
la  dime,  la  contribution  forcée  pour  les  édifices  du  culte,  qui  don- 
nent une  sanction  au  corps  de  droit  sur  l'administration  des  fabri- 
ques ;  nous  Ti'ei»  n* avons  pas  pour  forcer  à  dire  des  prièreSy  du 
moins  pas  sous  forme  imperative.  L'autorité  compétente  en  ce 
cas  est  toute  autre. 
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'^  Je  n'ordonnerais  donc  dans  aucun  cas  de$  actes  religieux. 

'^  Celui  qui  en  ce  cas  dirait  non  possum  aurait  avec  lui  une 
autorité  supérieure  à  la  mienne. 

''  £t  où  est  la  mienne  pour  ordonner  des  choses  spirituelles  ? 

*'  Je  sais  bien  que  Ton  trouve  des  décisions,  des  jugements  de 
tribunaux  français.  Ils  ont  tous  été  rendus  dans  ces  temps  où  le 
servilisme  établi  sous  Louis  XIV,  et  auquel  le  Clergé  avait  mal- 
heureusement trop  participé,  avait  confondu  la  distinction  protec- 
trice des  deux  pouvoirs. 

"  Le  Clergé,  soumis  à  Tappel  comme  d'abus  devenu  fréquent 
dans  le  cas  de  fonctions  purement  religieuses,  n'avait  que  ce  qu'il 
s'était  attiré, 

''  Il  recueillait  des  Parlements  le  fruit  de  l'abandon  à  l'absolu- 
tisme royal,  des  principes  qui  assuraient  la  liberté 

'*  Du  nombre  de  ces  devoirs,  dans  ce  respect  pour  les  lois  et 
pour  les  droits  d' autrui,  dont  le  Clergé  de  toutes  les  dénomina- 
tions doit  donner  le  premier  l'exemple,  ne  sont  pas  un  service 
fun^e^  des  prières^  des  cérémonies  religieuses.  Ce  n'est  pas  du 
moins  à  l'autorité  dvile^  politique  ou  judiciaire  à  les  commander. 

''  J'accorderais  donc  sans  hésiter  un  mandamus  pour  forcer  un 
Curé  par  exemple  : 

''  lo.  à  admettre  un  marguiller. 

'^  2o.  à  présider  une  assemblée. 

"3o.  à  faire  ou  corriger  des  entrées  dans  le  Registre  de  la 
Fabrique. 

'<  Je  n'ai  mission  pour  lui  commander  de  dire  la  messe,  d'ad- 
ministrer les  sacrements,  de /at>«  c^9^nére« 

^'  Je  pense  que  la  cour  n'a  pas  plus  d'autorité  pour  ordonner 
des  prières  et  des  cérémonies  protestantes  que  catholiques.  Si 
dans  une  religion  comme  dans  l'autre,  ces  prières  avaient  été 
refusées  contrairement  aux  règles  de  l'Eglise  dont  il  s'agirait,  et 
par  des  motifs  non  justifiables,  je  me  croirais  obligé  de  prendre 
connaissance  des  refus  comme  réductibles  en  dommages-intérêts." 

It  is  difficult  to  reconcile  the  principles  upheld  bj  the  honour- 
able judge  with  tho  action  in  damages  to  which  he  refers.  If 
matters  of  the  spiritual  domain  are  not  within  the  jurisdiction  of 
courts  of  justice,  how  can  they  give  rise  to  any  civil  action,  to  a 
suit  in  damages  or  any  other  ? 

In  the  case  of  Wurtele  vs.  The  Lord  Bishop  of  Quebec^  the 
Superior  Court  at  Quebec  (Duval  and  Meredith  JJ.,  1851)  held 
that  a  clergyman  of  the  Church  of  England,  in  a  parish  in 
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which  there  is  a  burial  ground  set  apart  and  consecrated  hy  the 
authorities  of  the  Church,  cannot  be  compelled  to  bury  the  dead 
in  a  place  that  has  not  been  sanctioned  or  approved  of  as  a  barial 
ground  bi/  the  authorities  of  that  Church.  Meredith  J.  said  : 
*<  Were  we  to  grant  the  present  application,  we  should,  as  far  as 
depends  upon  us,  indirectly,  but  most  effectually,  divest  th 
Church  of  England  of  the  a\Uhority  which  it  has  at  all  tinm 
possessed^  of  determining  upon  the  places  that  ought  to  he  ui 
apart  for  the  burial  of  the  dead,  who  have  died  in  the  communion 
of  that  Church.*^ 

The  Ouibord  case  contains  the  latest  judicial  decision  on  the 
question  under  consideration. 

Mr.  Justice  Mondelet,  presiding  in  the  Superior  Court  at 
Montreal,  supported  the  order  for  giving  ecclesiastical  burial  to 
the  remains  of  the  deceased  Joseph  Ouibord  by  the  consideration 
that  the  appel  comme  d'abus  exists  in  Canada  as  it  existed  in 
France  : 

"  Considérant  que  la  Demanderesse  a  fait  preuve  des  allégués 
essentiels  de  sa  requête  libellée,  et  nommément,  que  les  Défen- 
deurs ont  mal  à  propos,  et  sans  aucun  droit,  mais  en  contraven- 
tion aux  usages  et  à  la  loi,  refusé  d'accorder  et  donner,  aux  restes 
de  feu  Joseph  Guibord,  époux  de  la  Demanderesse,  décédé  à 
Montréal,  18  Novembre  1869,  la  sépulture  qu'ils  étaient  et  sont 
par  la  loi  et  les  usages,  tenus  et  obligés  de  leur  donner  dans  le 
cimetière  catholique  de  la  Côte-des-Neiges,  dans  la  Paroisse  de 
Montréal,  suivant  qu'il  est  allégué  en  la  dite  requête  libellée  ; 

^'  Considérant  que  les  défendeurs  sont  malfondés  en  leur  dite 
3me  exception  et  nommément,  à  faire  valoir  la  prétention  que  la 
sépulture  ecclésiastique  a  du  et  doit  être  refusée  aux  restes  du  dit 
Joseph  Guibord,  attendu  qu'il  était  lors  de  son  décès  le  18  novembre 
1869,  membre  de  l'Institut  Canadien  de  Montréal,  et  au  dire  des 
défendeurs,  sous  le  coup  de  censures  et  peines  ecclésiastiques,  pré- 
tention injuste  de  la  part  des  défendeurs  dont  le  refus  d'accorder, 
comme  dit  est  la  dite  sépulture  est  une  violation  des  lois  civiles  et 
ecclésiastiques  et  des  canons; 

"  Considérant  que  les  défendeurs  ne  peuvent  pas  s'affranchir  de 
leur  obligation  de  donner  aux  restes  du  dit  Joseph  Guibord,  la 
sépulture  réclamée  par  la  Demanderesse,  en  s'appuyant,  comme 
ils  le  font,  sur  une  defence  de  l'administrateur  du  Diocèse  de 
Montréal  articulée  dans  une  lettre  adressée  par  ce  dernier,  à  Mes- 
sire  Bousselot  Prêtre,  Curé,  l'un  des  Défendeurs  en  cette  cause, 
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datée,  '<  Evèchë,  18  Novembre  1869  "  produite  par  les  Défen- 
dears  aa  dossier,  laquelle  defence  de  radministrateur,  est  illégale, 
injuste,  et  sans  fondement  ; 

"Considérant  que  le  dit  Administrateur  du  diocèse  de  Montréal 
est  mal  fondé  en  ce  qu^il  prétend  s'appuyer  sur  ce  que  Sa  Gran- 
deur TcTêque  diocésain  lui  a  commandé  ou  enjoint  de  refuser  la 
sépulture  susdite,  tandis  qu'il  appert  par  la  dite  lettre  du  18 
novembre  1869,  de  Tadministrateur,  à  Messire  Bouaselot,  l'un 
des  défendeurs,  qu'il  n'est  mention  que  du  "  refus  de  l'absolutioa 
même  à  l'article  de  la  mort,  &  ceux  qui  appartiennent  à  l'Institut- 
Canadien,  qui  ne  veulent  pas  cesser  d'en  être  membres," — et  qu'il 
n'est  pas  dit  en  mot  du  refus  de  la  sépulture  ecclésiastique  : 

"  Considérant  que  si  Sa  Grandeur  l'Evêqué  Diocésain,  en  se 
servant  des  mots  <<  l'on  doit  refuser  l'absolution  même  à  l'article 
de  la  mort,"  a  par  cela  seul  donné  à  l'administrateur  du  Diocèse, 
l'ordre  de  refuser  la  sépulture  dont  il  est  question,  il  s'est,  comme 
Ta  fait  l'Administrateur  du  Diocèse,  rendu  coupable  ctun  abu$  de 
pouvoir  que  répudient  les  lois  ecdésiastîquesj  etc.,  etc.'* 

Id  Review  before  Berthelot,  Mackay  and  Torrance,  JJ.,  Mr. 
Justice  Mackay  said  : 

"I  will  not  adjudicate  upon  these  questions  involving  tho 
rights  and  powers  of  the  Bishop  and  Curé,  as  they  have  not  been 
impleaded  ;  but  I  have  no  objection  to  say  this,  (and  it  may 
tend  to  quiet  some  minds)  :  that  in  all  churches  in  Lower  Canada 
there  may  be  rules  so  touching  matters  spiritual  that  the  civil 
Courts  will  not  interfere  about  them.  There  are  matters  that 
fdU  to  be  disposed  of  only  by  such  ecclesiastical  jurisdictions  as 
may  exist  in  the  various  churches  We  have  no  ecclesiastical 
Court,  such  as  is  in  England.  The  Court  of  King's  Bench  in 
the  case  of  the  Queen  vs.  La  Fabrique  of  Pointe  Aux  Tremble» 
(2  Rev.  de  Leg.  p.  53)  recognized  that  some  cases  may  be  out- 
Bide  of  its  jurisdiction 

"  Under  our  system  it  must  be  so.  In  the  matters  of  burials 
and  of  the  sacraments,  there  may  be  rules  in  the  various  churches 
that  this  court,  tho'  it  may  enquire  as  to  what  they  are,  will  not 
interfere  with.  Suppose  the  holy  communion  be  refused  in  one  of 
the  Protestant  churches,  to  a  man  as  for  living  in  violation  of  the 
rules  of  the  church,  suppose  him  also  to  approach  the  holy  table 
without  a  token,  as  required  in  that  church,  and  to  be  repelled, 
then  to  take  a  mandamus  to  compel  the  minister  to  admit  him  to 
the  sacrament  I    Would  this  Court  proceed  to  a  peremptory  man- 
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damuê  t  The  same  Chnroh  haa  ita  burying  ground  and  a  role  or 
onstom  to  bury  in  a  particular  portion  of  it,  persona  dying  to 
whom  the  aacrament  haa  been  so  refused.  Would  the  civil  coart 
order  peremptory  mandamus  to  buiy  such  a  man  aa  I  have  re- 
ferred to,  in  the  other  portion  of  the  burying  ground  contrary 
to  the  rule  of  that  Church  ? 

«Would  this  court  interfere  with  a  Church  of  England  rector 
and  church-wardens  refusing  place  in  their  churchyard  for  the 
remains  of  a  Wesleyan  Methodist,  or  appointing  a  particular 
place  in  it  for  the  burial  of  an  unbaptised  infant?" 

Mr.  Justice  Berthelot  : — "  Si  le  nouveau  souverain  avait  voulu 
voir  exercer  dans  le  pays,  nouvellement  soumis  à  sa  domination, 
l'autorité  judiciaire  des  parlements  françab  en  matière  d*appel 
comme  d*abus  dans  les  causes  ecclésiastiques,  il  aurait  établi  des 
tribunaux  à,  cette  fin,  dont  l'autorité  aurait  correspondu  à  celle  da 
Parlement  du  royaume  de  France  et  à  leur  image  ;  et  bien  que 
xsette  Cour  jouisse  des  même  attributions  judiciaires  que  celles  dn 
Conseil  Supérieur,  en  matières  civiles,  il  est  au  moins  bien  dou- 
teux que  la  jurisdiction  du  Conseil  Supérieur  fdt  celle  des  par- 
lements du  Royaume  en  appel  comme  d'abus,  et  je  ne  vois  pas  que 
ce  tribunal  puisse  aucunement  s'attribuer  jurisdiction  en  matière 
spirituelle  et  ecclésiastique. 

'^  S'il  en  était  autrement,  il  n'y  aurait  rien  pour  contrôler  ce 
tribunal,  lequel  étant  choisi  par  un  souverain  qui  n'est  pas  obser- 
vateur des  canons  de  l'Eglise  de  Eome,  et  qui  n'est  pas  lié  par 
serment  comme  l'était  le  Roi  de  France  à  les  faire  observer,  pour- 
rait encore  beaucoup  plus  facilement  tomber  dans  les  excès  de 
jurisdiction  dans  lesquels  sont  tombés  si  souvent  les  tribunaux 
civils  en  France,  à  l'égard  des  ecclésiastiques  et  de  l'Eglise^  sous 
l'empire  du  droit  gallican,  excès  tels  qu'ils  ont  été  ouvertement 
condamnés  et  répudiés  tant  par  les  savants  avocats  de  la  deman- 
deresse que  par  l'Honorable  Juge  Mondelet  dans  les  notes  de  son 
jugement. 

<<  Ce  serait  contraire  à  ce  qui  a  été  garanti  par  les  articles  du 
traité  de  Paris  aux  catholiques  du  pays,  c'est-à-dire  la  liberté  en- 
tière du  culte  catholique  romain  suivant  les  rites  de  cette  Eglise, 
avec  sa  complète  indépendance  en  tout  ce  qui  s'y  rattache  dans  le 
libre  exercice  et  l'observation  de  ses  canons  et  de  ses  règles  de 
discipline. 

'<En  outre  les  Juges  qui  composent  les  tribunaux  civils  âû 
pays  ne  font  pas  d'études  pour  les  qualifier  à  juger  ces  matières; 
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il  en  était  bien  autrement  en  France,  parceque  n'y  ayant  alora 
qu'nne  religion  d*Etat  qne  le  souverain  était  obligé  de  professer 
et  jurait  de  faire  respecter  et  observer,  il  était  tenu,  par  cdÀ 
même,  de  créer  des  tribunaux  pour  le  représenter  et  faire  obser- 
ver ce  à  quoi  il  était  tenu  par  serment  et  par  les  lois  do  TEtat,  et 
j'ai  déjà  cité  les  articles  71  et  72  des  Libertés  gallicanes,  rappor- 
tées par  Pithou,  pour  faire  voir  qu'à  la  grande  chamibre  du  Par- 
lement, qui  avait  jurisdiction  en  la  matière,  il  devait  y  avoir 
nombre  égal  do  personnes  des  Pairs  de  France,  ce  qui  prouve  une 
attention  toute  particulière  dans  la  composition  du  tribunal. 

"  Dans  le  Canada  il  ne  peut  en  être  ainsi. 

"Si  les  tribunaux  de  ce  pays,  tels  qu'ils  sont  composés  et  for 
mes,  devaient  assumer  ces  fonctions  et  ces  pouvoirs,  nous  nous 
trouverions  dans  un  chaos  affreux. 

"  Des  Juges  catholiques  romains  seraient  appelés  à  dicter  aux 
Evêques  anglicans  et  autres  dignitaires  dissidents  de  la  religion 
protestante,  ou  de  l'Eglise  d'Ecosse,  l'interprétation  des  canons  et 
des  règles  de  discipline  de  ces  églises  en  matières  religieuses. 

'<  Ils  dicteraient  même  aux  Juifs  les  pratiques  de  leur  religion, 
depuis  celle  de  la  circoncision  jusqu'à  celles  pratiquées  en  cas  de 
sépulture,  sans  omettre  celles  de  leur  sabbat,  et  à  toutes  les  clas- 
ses de  dissidents  l'observance  des  règles  d'une  religion  qui  ne  leur 
sont  pas  connues,  ou  pour  l'observance  desquelles  ces  disidents  ré- 
clament une  liberté  complète. 

"De  même  des  Juges  protestants  de  quelque  dénomination 
quelconque  ou  Juifs  de  religion  dicteraient  aux  Evêques  catholi- 
ques et  aux  diverses  classes  de  dissidents  de  l'Eglise  d'Angleterre 
ou  d'Ecosse,  l'ibservance  des  canons  de  l'Eglise  Romaine  et  les 
règles  et  l'observance  de  croyances  différentes. 

"  Un  pareil  état  de  choses  n'existe  heureusement  pas  et  ne  peut 
exister  ni  se  supposer.  Je  dis  plus  ;  il  ne  serait  pas  toléré  par  les 
différentes  dénominations  religieuses  qui  vivent  en  harmonie  en 
Canada  sous  un  tout  autre  régime. 

"Et  elles  no  vivent  en  harmonie  que  parceque  toutes  sont  éga- 
lement libres  et  protégées  devant  la  loi  par  un  système  de  tolérance 
judicieuse,  ^1  à  la  liberté  des  cultes. 

"A  chacune  d'elles  on  peut  appliquer  l'expression  de  M.  do 
Cavour,  et  chaque  membre  de  ces  différentes  dénominations  reli- 
^euses  peut  répéter  aveo  lui,  "  Mon  Eglise  est  libre  dans  l'Etat 
Ubie." 

Mr.  Justice  Torrance  expressed  no  opinion  on  the  merit». 
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In  the  Court  of  Appeals,  the  followiog  remarks  were  made  : 
Mr.  Justice  Badgley  : — <'  It  is  not  my  business  according  to  my 
appreciation  of  this  cause  or  of  its  merits,  to  question  the  validity 
of  the  Bishop's  decree  of  ecclesiastical  disabilities  nor  to  follow  oat 
the  legal  objections  taken  against  it;  it  is  sufficient  to  say  that  he 
is  the  highest  R.  C.  ecclesiastical  authority  in  the  Diocese  and  as 
such  his  decree  was  within  his  authority  to  enforce  upon  his  Dio- 
cesan clergy  until  it  should  be  set  aside  by  appeal  to  superior 
ecclesiastical  authority,  Non  nostrum  tantas  componere  Kt^,  and 
the  more  especially  as,  in  my  apprehension,  it  is  but  very  remote- 
ly connected  with  the  real  points  of  this  contention  which  the 
Court  must  adjudicate  upon  ;  cu  long  as  the  decree  was  confined 
within  its  ecclesiastical  province,  civil  jurisdiction  might  not  touch 
it,  but  when  it  overreached  its  sphere  and  extended  into  the  region 
of  civil  or  mixed  jurisdictions,  fhe  civil  law  of  the  province  by  its 
civil  jurisdiction  might  question  its  abuses,  and  subject  it  to  a 
power  paramount  to  its  own." 

Mr.  Justice  Mouk  : — "  It  must  be  borne  in  mind  that  the  powers 
of  the  Church  in  spiritual  matters  are  exceedingly  great — are^  in 
fact,  supreme — and  as  we  Roman  Catholics  view  her  object  and 
end  on  earth,  and  her  divine  origin,  it  is  proper  that  they  should 
be  so.  The  laws  for  her  government,  and  the  rules  of  her  moral 
discipline,  are  precise  and  peremptory  enough.  The  obligation  of 
obedience  and  submission  on  the  part  of  those  who  belong  to  her 
communion  is  of  the  most  sacred  and  binding  character.  Bat  if 
much  is  expected  from  the  faithful — if  in  their  own  eternal  inte- 
rests much  is  required — still  more  is  expected  from  the  Church 
itself.  If  she  admonishes  and  commands,  she  is  also  our  infalli- 
ble teacher  and  guide;  and  any  mistake  or  omission  by  one  of  her 
ministers  would  be  lamentable  in  the  extreme,  and  might  lead  to 
the  most  deplorable  consequence^.  These  of  course  are  obvious 
truths;  but  they  are  adverted  to  here  as  indicating  the  very  great 
importance  of  this  matter,  and  also  to  intimate  that  if  we  posses- 
sed the  power,  we  should  look  closely  into  the  proceedings  of  the 
ecclesiastical  authorities  in  this  case.  But,  as  before  stated,  I 
think  it  is  manifest  that  we  have  no  such  power.  It  is  quite  true 
that  instances  are  cited  where  the  Civil  Courts  in  France  did  in- 
terfere and  did  adjudicate  in  such  matters  when  connected  with 
the  performance  of  civil  duties;  they  went  very  far  and  were 
under  peculiar  influences,  whilst  the  organization  and  the  compo- 
sition of  their  High  Courts  were  different  from  ours.    It  is  plain 
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to  my  mind  that  no  such  power  exists  in  the  civil  irihunals  of 
this  country,  nor  do  I  believe  it  ever  existed  as  a  regular  and 
recognized  authority  in  the  Conseil ^  Supérieur  of  Quebec,  and  if 
it  ever  did,  I  am  clearly  of  opinion  that  it  did  not  continue  to 
exist  after  the  cession  of  this  country  to  the  Crown  of  Great 
Britain,  and  after  we  came  under  the  rule  of  a  Protestant  Sover» 
eign.  It  was  the  theory  and  pratical  exercise  of  the  Koyal  power 
in  France  which  gave  to  their  High  Courts  the  apparent  right  to 
interfere  and  to  exercise  certain  control  in  ecclesiastical  questions. 

"  If  a  man  is  not  satisfied  with  the  teaching  and  authority  of 
his  Church — if  he  is  not  disposed  to  submit  to  her  decrees — he 
has  a  very  plain  xsourse  before  him — he  may  leave  it  and  go  else- 
where;— but  while  he  remains  a  member  of  it,  he  owes  his  Church 
and  the  Church's  authority  in  all  spiritual  matters,  implicit  and 
absolute  obedience — it  seems  to  me  that  practically  there  can  be 
no  wavering  evasion  here.  A  man  must  be  either  one  thing  or 
the  other  or  nothing — in  any  case  he  must  settle  these  questions 
with  his  own  conscience  and  with  the  Church.  The  civil  tribu- 
nals of  the  country  can  give  him  no  relief.  We  can  not  touch 
the  Bishop's  order." 

Mr.  Justice  Drummond  : — "  Under  the  ancient  French  law  the 
civil  tribunals  could  intervene  in  these  matters.  The  people  and 
the  Sovereioni  were  Catholic.  Tl^re  was  an  intimate  connection 
between  Church  and  State,  and  the  Sovereign,  as  a  pledge  of  the 
protection  extended  to  the  church,  assumed  the  right  in  certain 
cases  to  intervene  for  the  purpose  of  checking  and  repressing  the 
abases  and  encroachments  which  ecclesiastics  sometimes  commit- 
ted. The  cession  of  Canada  to  England  changed  this  state  of 
things.  The  guarantee  of  the  free  exercise  of  the  Roman  Catho- 
lic religion  granted  to  the  members  of  that  faith,  and  the  fact 
that  the  new  Sovereign  was  a  Protestant,  necessarily  changed  the 
ancient  state  of  things,  and  rendered  it  as  impracticable  as  dan- 
gerous for  the  State  to  intervene  in  ecclesiastical  matters.  If  it 
were  not  for  this  want  of  jurisdiction,  I  would  have  been  dispo- 
sed to  order  the  burial  to  take  place." 

Mr.  Justice  Caron: — "Les  questions  qui  viennent  d'être  énu- 
mérées  et  plusieurs  autres,  sont  justement  celles  dont  je  disais  au 
commencement  de  ce  mémoire,  quelqu'importantes  qu'elles  fussent, 
que  la  considération  pouvait  s'en  remettre  avec  profit  à  une  autre 
odcasiont 
Vol.  II.  i  No.  2. 
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<<  Je  me  contenterai  de  dire  en  passant  qu*il  me  parait  extrême- 
ment difficile  de  poser  des  règles  générales  quant  à  l'étendue  et 
aux  limites  des  deux  juridictions,  Tecclésiastique  et  la  civile.  Il 
est  hors  de  tout  doute  que  dans  tous  les  cas  où  les  questions  agi- 
tées sont  purement  ecclésiastiques,  les  autorités  ecclésiastiques 
sont  seules  compétentes  à  les  juger,  mais  la  grande  difficulté,  sui- 
yant  moi,  est  de  distinguer  les  cas  qui  sont  purement  ecclésiasti- 
ques de  ceux  qui  ne  le  sont  pas  en  tout  ou  en  partie. 

'^  Il  me  parait  arriver  si  souvent  que  les  sujets  à  décider  sont 
mêlés  de  droit  religieux  et  de  droit  civil,  que  dans  une  infinité  de 
cas  les  autorités  ecclésiastiques  ont  besoin  de  TinterveDtion  des 
tribunaux  civils  pour  les  aider  dans  Texécution  et  raccomplisse* 
ment  des  droits  et  privilèges  qui  leur  appartiennent  incontestable- 
ment. Il  me  parait  donc  que  la  question  de  juridiction  dépend 
beaucoup  des  circonstances  de  chaque  cas,  sans  qu'il  soit  possible 
avec  avantage  de  poser  une  règle  générale. 

^^  Comme  la  chose  ne  me  parait  pas  nécessaire  dans  le  cas  actuel, 
je  m'abstiendrai  de  poser  cette  règle,  me  réservant  de  le  fayre  en 
temps  convenable." 

Mr.  Chief  Justice  Duval,  expressed  his  regret  he  had  to  dis- 
pose of  the  case  '^  on  what  may  be  considered  a  question  of 
form."  It  is  indeed  to  be  regretted  that  his  Honor,  as  well  as 
his  learned  colleagues  Messrs.  Justices  Caron  and  Badgley,  did 
not  decide  the  cause  both  as  to  the  procedure  and  the  merits. 
There  was  no  law  to  the  contrary  ;  and  if  they  had  done  so,  they 
would  have  settled  a  branch  of  constitutional  law  of  the  most 
delicate  nature  and  of  the  highest  importance  to  the  whole  com- 
munity. 

To  sum  up  the  discussion,  it  may  confidently  be  concluded 
that  it  is  a  fundamental  maxim  of  law  iu  Canada,  consecrated 
both  by  the  French  and  the  British  constitutions  of  the  country, 
by  imperial  statutes  and  treaties,  by  the  peculiar  jurisdiction  and 
by  repeated  decisions  of  our  courts,  that  all  the  churches  in  the 
colony  are  free  and  independent  of  civil  or  judicial  intervention 
in  spiritual  matters. 

From  this  principle  of  our  public  law  flow  the  rights  and  liber- 
ties which  are  dearest  to  our  mixed  population  ;  liberty  of  con- 
science, freedom  of  public  worship  and  freedom  of  the  press  in 
religious  matters.  Congregations  can  worship  God  in  whatever 
form  and  manner  they  see  fit,  provided  that  in  so  doing,  they  don't 
interfere  with  rights  of  property,  nor  disturb  the  public  peaee  and 


outrage  public  moffliitj^  With  due  regard  to  those  principles  of 
public  law,  they  may  ring  bells,  raise  crosses  and  calvaries,  form 
processions,  convoke  religious  councils  and  synods,  &c.  The 
Catholic,  the  Protestant,  the  Jew  may  hold  any  public  office  in 
the  country,  take  his  seat  on  the  benches  of  the  constitutional 
assemblies,  without  any  inquiry  being  made  into  his  faith  or  mode 
of  worship.  Every  person  has  a  right  to  speak,  write  and  print 
.  his  opinions  upon  any  religious  question  or  point  of  controversy, 
without  permission  from  the  government  or  from  any  one  else. 
Apostasy,  heresy  and  non-conformity  are  not  crimes  by  the  law 
of  Canada  and  cannot  be  punished  except  by  ecclesiastical  or 
spiritual  penalties  and  loss  of  benefices  in  certain  cases»  In  fact 
Canada  is  one  of  the  freest  countries  of  the  world  in  religious 
matters. 

This  freedom  does  not  mean  that  every  one  has  the  absolute 
right  to  speak,  write  or  print  concerning  religious  matters  what- 
ever he  may  please,  without  any  responsibility  private  or  public* 
Such  a  law  would  give  to  every  citizen  the  right  to  outrage  the 
feelings,  destroy  the  public  and  private  character  and  even  endan- 
ger the  personal  security  of  his  fellow  members  of  society.  Libel 
and  slander  in  religious  as  well  as  in  secular  matters  are  offences 
punishable  by  the  laws  of  Canada. 

II.    In  Temporal  and  Mixed  Matters. 

The  principle  of  the  exclusive  jurisdiction  of  the  Canadian 
churches  in  spiritual  matters  being  thas  established,  little  remains 
to  be  said  concerning  their  status  in  civil  and  mixed  matters. 

By  the  common  law,  all  the  churches  in  Lower  Canada,  with 
the  exception  of  the  Catholic  Church  whose  institutions  and 
parishes  have  always  held  the  rank  of  corporations — are  merely 
voluntary  associations,  governed  by  the  rules  of  equity  and  the 
principles  of  the  common  law.  Nevertheless,  «as  the  majority  if 
not  all  of  these  bodies  have  been  incorporated  by  royal  charter  or 
act  of  the  Colonial  Legislature,  the  Canadian  Churches  in  general 
may  be  regarded  as  corporations.  These  corporate  rights,  how« 
ever,  are  not  vested  in  the  church  eo  nomine  and  by  its  general 
name — such  as  the  church  of  Rome  or  the  church  of  England, 
but  in  the  church  of  each  place,  mission  or  parish» 

The  Anglican  Church  in  Canada  is  constituted  into  diocesan 
synods  composed  of  the  bishop,  the  clergy  and  the  laity,  en- 
trusted with  the  management   and  good    government    of   the 
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church  in  the  diocese  and  of  its  property  and  affairs,  and 
into  a  Provincial  Synod,  composed  of  delegates  from  the  dio- 
ceses of  Quebec,  Montreal,  Huron,  Ontario  and  Toronto,  in 
which  is  vested  all  the  spirituality  and  temporality  of  the 
whole  Anglican  Church.  By  recent  statutes,  the  dioceses  of 
Nova  Scotia  (including  Newfoundland),  and  of  Fredericton,  (com- 
prising the  provinces  of  New  Brunswick  and  Prince  Edward 
Island),  have  been  authorised  to  join  the  Provincial  Synod 
of  Canada,  and  there  is  no  doubt  that  in  a  few  years  the 
General  Assembly  will  be  made  up  of  delegates  from  all  the  pro- 
vinces of  the  confederation. 

This  General  Assembly  is  invested  with  the  most  extensive  pri- 
vileges ever  conferred  upon  any  ecclesiastical  or  lay  corporation  in 
Canada,  for  it  is  entrusted  even  with  legislative  power  over  the 
temporalities  of  the  church  with  the  approbation  of  the  Gt)vemor 
in  Council.  To  what  extent  this  legislative  jurisdiction  conferred 
by  the  Parliament  of  the  old  province  of  Canada  can  be  exercised 
under  the  Federal  Constitution  of  1867  might  be  a  subject  for 
discussion  ;  but  it  would  seem  at  least  that  the  canons  of  the 
Assembly  can  repeal  only  such  statutory  enactments  as  are  men- 
tioned in  29-30  Vict.  ch.  15,  and  not  the  general  law  of  the 
land. 

The  Anglican  Synods  are  corporations,  as  are  also  the  incum- 
bent and  church-wardens  of  each  church  or  mission.  Nevertheless 
in  some  diocese,  the  church-wardens  alone  form  the  corporation. 

The  legislature  has  conferred  no  spiritual  or  ecclesiastical  juris- 
diction on  the  bishop,  but  it  is  still  a  question  whether  by  the 
constitution  and  usages  of  Anglican  churches  in  the  colonies,  he 
has  not  such  a  jurisdiction  in  certain  matters. 

The  ecclesiastical  institutions  of  Nova  Scotia  bear  some  resem- 
blance to  those  of  Lower  Canada.  The  Anglican  bishop  has  the 
power,  with  a  majority  of  the  church  members,  to  constitute 
parishes,  even  without  the  approbation  of  the  civil  authorities. 
The  church -wardens  and  vestries  of  these  parishes  are  bodies  cor- 
porate, entrusted  with  the  management  of  the  property  and  affairs 
of  the  parish  church. 

The  other  religious  bodies  in  Nova  Scotia  are  either  voluntary 
associations  or  corporations  created  by  royal  charter  or  act  of  the 
Provincial  Legislature.    However,  under  the  general  law*  applic- 

•  Revised  Statutes  of  N.  S.,  ch.  51. 


OHURC»  AND  STATE.  133 

able  to  all  religions  bodies,  any  twenty  persons  ean  form  a  churcli 
by  a  deed  passed  before  two  witnesses  and  dnly  registered.  This 
deed  must  contain  the  constitution  of  the  association  and  the 
names  of  the  trustees  who  can  sue  and  be  sued  by  their  name  of 
office. 

In  the  Province  of  Quebec  we  meet  with  all  the  ecclesiastical 
institutions  which  existed  in  England  before  the  Reformation, 
and  in  France  before  the  revolution  of  1793,  and  also  those  exist- 
ing in  all  countries  in  which  no  particular  church  is  established 
by  law.  The  first  consist  of  the  secular  clergy,  composed  of  persons 
having  communication  with  the  world,  such  (s  the  chapter  of  the 
diocesan  bishop  and  the  curates  and  missionaries  in  general.  But 
the  bsihop,  as  head  of  the  clergy  of  the  diocese,  alone  constitutes 
the  corporation  under  the  name  of  '^  La  Corporation  épiscopalo 
catholique  Komaine  du  diocèse  de ."  The  second  are  reli- 
gious communities  recognized  at  the  time  of  the  cession  and 
Bubsequently  approved  by  the  Crown  or  Legislature,  the  member 
of  which  by  solemn  and  perpetual  vows,  entirely  renounce  all 
intercourse  with  the  world  ;  such  are  the  ladies  of  the  Hôtel- 
Dieu  and  the  Ursilines  of  Quebec  and  of  Three  Hivers.*  The 
third  are  religious  communities,  the  members  of  which,  with- 
out taking  any  such  vows,  live  together  in  communication  with 
the  world,  in  order  to  serve  the  interests  and  aims  of  the  catholic 
church  ;  such  are  the  gentlemen  of  the  Seminary  of  St.  Sulpice,  the 
ladies  of  the  Congregation,  or  Black  Nuns,  the  ladies  of  the  Oenercl 
Hospital  or  Orey  Nuns,  and  generally  all  religious  communities 
in  the  country,  exclusive  of  those  mentioned  as  bound  by  solemn 
and  perpetual  vows.     The  fourth  are  the  vestries,  fabriques^ 

*  By  an  act  of  the  last  session  of  the  Legislature  of  Quebec,  35 
Vict.,  c.  46,  comprising  five  short  clauses,  pp.  145,  146,  the  Order  of 
Jesuits  has  been  civilly  revived  under  the  name  of  Let  Mimon^ret  de 
Notre  Dame  S.  J.^  «  with  all  the  rights,  powers  and />rtt;t^^««  of  other 
corporations,  and  particularly  of  those  having  a  religious,  spiritual  or 
moral  object."  Will  this  enactment  be  so  construed  as  to  restore  to 
the  reverend  Fathers  the  privilege  which  they  enjoyed  under  the 
French  Crown  of  taking  perpetual  and  solemn  vows?  The  Act  of 
Incorporation  further  provides  that  they  may  acquire  *<  by  purchase, 

gift,  devise, or  any  other  lawful  means any  movable  or  im. 

movable  property  whatever, /or  the  usages  and  purposes  of  the  corpora'^ 
<ton";  they  may  dispose  of  the  Ba,me  lawfully,  in  whole  or  in  part,  for 
the  same  purposes  ;  they  may  possess  real  estate  to  any  amount,  pro. 
vided  that  "  within  five  years  from  the  acquisitfon  of  the  same  "  they 
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whioh  are  both  oiril  and  eocleâastical  corporations^  composed  of 
the  parishionera  and  of  the  curate.  In  fact,  the  whole  of  Lower 
Canada  is  or  may  be  divided  into  catholic  parishes,  erected  hj 
the  bishop  with  the  concurrent  consent  of  the  catholic  free 
holders  and  the  civil  anthorities,  and  whioh  are  at  the  same 
time  parishes  for  all  civil  and  municipal  purposes.  It  would 
seem  that  even  by  the  common  law,  the  bishop  can  establish  can- 
onical parishes  which  are  valid  for  certain  civil  effects,  as  for 
baptism  and  marriage,  although  he  cannot  and  never  could  impose 
a  répartition  or  coercive  assessment  on  the  parishioners  without 
the  approbation  of  the  Civil  Commiuioners  or  Intendant,  Never 
theless,  we  do  not  wish  to  express  any  formal  opinion  upon  these 
delicate  questions,  which  form  the  subject  of  an  important  issue 
concerning  the  division  of  the  Roman  Catholic  parish  of  Montreal, 

The  fifth  class  of  ecclesiastical  corporations  comprises  all  reli^ 
gious  bodies  and  all  Protestant  churches  formed  of  one  or  more 
congregations. 

The  rights  which  the  ecclesiastical  corporations  can  exercise  in 
temporal  matters  are  those  which  are  conferred  upon  them  by 
their  acts  of  incorporation,  the  general  and  special  laws  which 
apply  to  them,  and  generally  all  the  rights  whioh  are  necessary  to 
attain  the  subject  of  their  creation.  The  ecclesiastical  law  applic- 
able to  the  Catholic  church  is  that  which  existed  in  Canada  at  the 
time  of  the  cession  as  amended  by  usage  and  the  statutes  of  the 
colonial  l^islature.  Several  works  have  been  published  respect* 
ing  these  laws  ;  among  others,  the  Code  des  Curés  by  Mr,  Justice 
Beaudry,  the  Manuel  des  CuTréshj  Mgr.  Desautels,  and  the  Manuel 
des  Paroisses  et  Fabriques  by  Mr.  H.  L.  Langevin,  the  present 
Minister  of  Public  Works. 

ponvert  into  <<  mortgage  or  other  valid  securities  "  suoh  immovable 
property,  which  may  exceed  "  in  annual  yalae  the  sum  of  ten  thousand 
dollars,  over  and  above  the  value  of  the  tmmoveablet  used/or  thepurpou» 
of  the  said  corporation."  These  purposes  are  "  to  perform  the  various 
functions  of  their  office,  in  cities  and  country  places,  such  as  the 
preaching  of  missions  and  retreats,  to  assume  the  direction  of  religious 
congregations,  brotherhoods  and  societies,  both  of  men  and  women, 
and  also,  at  the  reqaest  or  with  the  permission  of  their  lordships  the 
Boman  Catholic  bishops,  or  of  any  one  of  them^  to  devote  them- 
selves to  other  works  for  spiritual  or  moral  purposes,  by  preach- 
ing, precept  and  education."  The  corporation  may  make  by-laws 
"  not  contrary  to  the  laws  of  this  Province,  but  which  it  may  judge 
necessary  and  advantageous  for  its  proper  administratioUt"  Altogether 
the  charter  is  a  model  one  *,  it  is  short  and  comprehensive  enough. 
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The  ecdesiafitioal  law  applicable  to  the  Protestant  churches  of 
Canada  is  found  in  their  respectiye  acts  of  incorporation  and  in 
their  local  customs  and  nsages,  and  in  default  of  these,  in  the 
law  applicable  to  the  churches  of  the  mother  country  with  which 
they  are  in  communion. 

As  a  general  rule,  the  common  law  of  the  country  goTcms  all  the 
churches  in  matters  purely  temporal. 

Thus  they  may  acquire,  alienate  and  possess  property,  saving 
the  restrictions  imposed  by  the  law  of  mortmain  ;  they  may  con- 
tract and  incur  obligations  like  civil  corporations.  They  cannot, 
however,  sell  or  encumber  real  property  without  special  formalities 
and  for  certain  specific  purposes.  The  edifices  devoted  to  sacred 
purposes  cannot  be  either  hypothecated  or  sold  by  the  sheriff, 
as  being  out  of  commerce,  hors  du  commerce. 

The  persons  of  the  clergy  and  religieux  in  general  enjoy  all  civil 
rights,  except  that  those  in  holy  orders  cannot  contract  marriage 
and  that  the  religieux  bound  by  solemn  and  perpetual  vows,  are 
civilly  dead,  and  neither  can  marry,  nor  hold  property  or  contract 
any  civil  obligation.  With  these  exceptions,  a  priest  or  minister 
may  hold  any  public  office  ;  he  can  be  a  lawyer,  medieal  man  or 
notary,  be  a  municipal  candidate,  be  eligible  for  election  to  the 
Local  Legislature  or  to  the  House  of  Commons.  Ecclesiastics 
are  exempt  from  arrest  for  debt,  from  military  service  and  from 
serving  as  a  juror  whether  in  civil  or  criminal  causes,  and  also  as 
a  municipal  councillor  in  Ontario.  In  Quebec,  they  are  dis- 
qualified from  holding  any  municipal  office. 

Ecclesiastical  corporations  and  ecclesiastics  in  general  are 
governed  in  secular  matters,  whether  criminal  or  civil,  by  the  laws 
affecting  individuals,  saving  the  privileges  accorded  them  by  spe- 
cial enactments  and  the  disabilities  to  which  they  are  subjected, 
particularly  those  relating  to  mortmain.  The  curés  and  ministers 
in  charge  of  a  parish,  mission  or  congregation  are  the  civil  officers 
to  whom  the  law  has  entrusted  the  keeping  of  the  public  registers 
of  baptisms,  marriages  and  burials,  and  as  such  are  specially  sub- 
ject to  the  jurisdiction  of  the  civil  tribunals.  The  French  consti- 
tution, which  recognized  many  cases  of  privilege  in  favour  of  the 
dei^y,  and  placed  them,  even  in  civil  and  criminal  matters,  under 
the  jurisdiction  of  an  ecclesiastical  court,  called  the  oficialité,  has 
never  formally  existed,  or  at  least  has  long  since  ceased  to  exist 
in  Lower  Canada.  As  has  been  already  remarked,  the  law  giving 
the  Superior  Court  jurisdiction  in  all  civil  causes  does  not  except 
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any  persoD,  and  therefore  iDcludes  within  its  terms  all  persons 
whatsoever  in  the  country.  It  is  thus  we  have  seen  the  Court  of 
Appeals  condemn  Messire  curé  Michon  in  damages  for  having 
married  a  minor  without  the  consent  of  his  parents,  as  an  ahm  of 
his  civil  authority.  Like  judgments  were  rendered  against  the 
Bev.  Mr.  Bonar  and  Rev.  Dr.  Taylor  under  similar  circums- 
tances. Mr.  Justice  Mondelet  has  also  mentioned  the  case  of 
Mallette,  a  parishioner  of  Chateaugnay,  whom  the  curate 
attempted  to  render  ineligihle  for  the  office  of  ohuroh-wardea 
by  the  infliction  of  spiritual  censures. 

The  conclusion,  however,  cannot  be  drawn  that  because  the 
secular  and  spiritual  jurisdictions  are  kept  distinct  under  our 
constitution,  there  is  a  real  separation  of  Church  and  State, 
Doubtless,  in  our  country  there  exists  no  such  close  union  of 
Church  and  State  as  is  U>  be  found  in  England,  Scotland  and  Rus- 
sia, in  each  of  which  there  is  a  national  church  establishment.  In 
Canada  there  is  no  one  established  church  ;  they  may  be  said  to 
be  all  established  for  the  benefit  of  our  mixed  population.  One 
of  the  learned  counsels  in  the  Guihord  case  referred  to  the  pream- 
ble of  sect.  3  of  the  Clergy  Reserves  Act,  * — And  whereas  it  is 
desirable  to  remove  all  resemblance  of  connection  between  Church 
and  StatCj — as  establishing  the  principle  of  separation  of  Church 
and  State  in  Canada.  On  reading  the  clauses  of  this  statute  it  will 
easily  be  seen  that  the  intention  of  the  legislature  was  not  to 
abolish  the  connection  between  Church  and  State,  but  to  do  away 
with  a  privileged  or  preferential  establishment  in  favor  of  certain 
churches,  more  particularly  the  churches  of  England  and  Scotland. 
The  Clergy  Reserves,  in  fact,  were  an  endowment  granted  to  these 
churches  by  the  British  Crown  contrary  to  the  colonial  principle 
of  the  equality  of  all  churches  before  the  civil  ruler.  At  all 
events,  the  principle  enunciated,  but  not  enacted  by  the  18  Vict.,  is 
undoubtedly  contrary  to  the  body  of  law  in  force  in  the  Dominion. 
The  union  of  Church  and  State  does  not  consist  merely  in  the 
pecuniaryjsubventions  granted  to  the  ministers  of  religion  by  lands 
reserved  for  the  clergy,  or  donations  from  the  public  treasury, 
which  our  legislators  open  so  liberally  in  favor  of  all  religious  insti- 
tutions without  distinction  of  creed  ;  it  consists  above  all  in  the 
harmony  of  the  civil  laws  with  the  doctrines  professed  by  the 
various  churches  of  the  country  ;  and  in  this  respect  it  cannot  be 
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denied  that  a  close  union  exists  between  the  Church  and  State  in 
Canada.    The  minister  of  religion,  beside  the  cradle  of  the  infant, 
establishes  his  faith  and  his  civil  status,  by  the  sacrament  of  bap- 
tism and  its  registration  in  the  public  registers.     The  minister  of 
religion  forms  the  marriage  tie,  which  is  in  the  first  place  either  a 
sacrament  or  a  simple  religious  ceremony  according  to  the  reli» 
gious  belief  of  the  parties,  producing  certain  civil  effects.     The 
minister  of  religion,  at  least  in  the  Catholic  Church,  grants  dis- 
pensations from  certain  marriage  impediments  and  formalities. 
The  minister  of  religion  is  called  upon  to  sanctify  the  grave  of 
the  dead  and  to  record  his  demise  from  civil  life.     Finally,  if  we 
reflect  that  in  the  erection  of  civil  parishes,  the  initiative  is  con- 
ferred upon  the  ecclesiastical  authorities,  that  as  soon  as  the  parish 
is  thus  erected,  the  construction  of  buildings  for  sacred  purposes 
is  provided  for  by  the  levying  of  assessments  as  a  first  charge 
upon  the  lands  of  the  Catholic  parishioners,  even  in  preference  to 
school  and  municipal  taxes  ;  that  these  buildings  are  free  from  all 
taxes  ;  that  the  support  of  the  curé  is  ensured  by  a  share  of  the 
prodace  of  the  soil,  called  tithes  ;  that  these  tithes  as  well  as  the 
income  and  fees  generally  due  to  ecclesiastics  are  exempt  from 
seizure;  that  elementary  and  superior  schools  under  the  imme- 
diate control  of  the  clergy  receive  annual  allowances  from  the 
government;  that  Sunday  and  religious  festivals,  whether  common 
to  all  Christian  churches,  as  Christmas,  or  peculiar  to  one  church, 
as  the  day  of  the  Conception  and  Easter  Monday,  are  observed  as 
legal  holidays;    that  the  State  has  recognized  the  disabilities 
arising  from  the  taking  of  solemn  and  perpetual  vows,  and  from 
entry  into  holy  orders,  and  from  other  causes  of  a  purely  religious 
nature  ;  and  finally  that  the  decision  of  mixed  matters  is  provided 
for  by  our  system  of  laws — we  cannot  fail  to  conclude  that  in 
Lower  Canada  at  least  there  is  no  separation  of  Church  and  State. 
Nay,  even  if  these  tokens  of  union  were  entirely  effaced  from  our 
civil  laws  ;  or  if  the  State  should  absolutely  divorce  itself  from  all 
and  every  church  within  its  border,  as  it  has  done  in  France  and 
the  United  States,  the  separation  would  be  utterly  impossible. 
The  promulgation  of  the  great  doctrines  of  Christianity,  the  being, 
the  attributes  and  providence  of  one  Almighty  God,  of  our  respon- 
sibility  to  him  for  all  our  actions  ;  of  a  future  state  of  rewards 
and  punishments  ;  of  the  dread  retribution  and  the  sanctity  of 
oaths  ;  of  respect  for  the  persons  and  properties  of  others  ;  of 
good  faith  in  the  daily  and  hourly  transactions  of  life  :  these 
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fundamental  trnths,  we  say,  can  never  be  diffused  and  believed 
but  through  the  instrumentality  of  religion,  and  neyer  can  be  mat- 
ter of  indifference  in  a  civilized  State.  It  is  indeed  impossible  for 
those  who  believe  in  the  divine  character  of  Christianity — and  we 
trust  for  the  good  of  our  community  that  all  our  fellow-country- 
men believe  in  it, — to  doubt  that  it  is  the  bounden  daty  of  our 
government  to  protect  and  encourage  religion  among  all  classes 
under  its  control.  This  sacred  duty  can  be  fulfilled  towards  all 
churches  without  in  any  way  trespassing  on  the  rights  of  private 
judgment  and  liberty  of  conscience. 

The  great  civilian  Domat,  in  his  Traité  des  Loîs^  has  laid  down 
principles  which  so  exactly  define  our  constitution  that  the  reader 
cannot  fail  to  read  them  with  interest. 

"  Ces  différences  entre  Tesprit  de  la  religion  et  l'esprit  de  la 
police,  et  entre  le  mioisterc  des  puissances  spirituelles  et  celui  des 
puissances  temporelles,  n'ont  rien  de  contraire  à  leur  union  ;  et 
les  mêmes  puissances  spirituelles  et  temporelles,  qui  sont'  distin' 
guécs  dans  leur  ministère,  sont  unies  dans  leur  fin  commune  de 
maintenir  Tordre,  et  elles  s'y  entr'aident  réciproquement.  Car 
c'est  une  loi  de  la  religion  et  un  devoir  de  ceux  qui  en  exercent 
le  ministère,  d'inspirer  et  de  commander  à  chacun  l'obéissance 
aux  puissances  temporelles,  non-seulement  par  un  sentiment  de 
crainte  de  leur  autorité  et  des  peines  qu'elles  imposent,  mais  par 
un  devoir  essentiel  et  par  un  sentiment  de  conscience  et  d'amour 
d'ordre  ;  et  c'est  une  loi  de  la  police  temporelle  et  un  devoir  de 
ceux  qui  en  exercent  le  ministère,  de  maintenir  l'exercice  de  la 
religion  et  d'employer  même  l'autorité  temporelle  et  la  force  con- 
tre ceux  qui  en  troublent  l'ordre." 

The  union  which  exists  in  Canada  between  the  Church  and  the 
State  has  just  been  mentioned,  and  we  may  here  explain  the  rules 
which  govern  matters  which  result  from  this  union  and  which 
are  on  that  account  called  mixed.  It  is  evident  that  in  mixed 
matters,  there  is  a  double  jurisdiction,  namely,  of  the  ecclesiastical 
authority  over  that  part  of  the  cause  involving  spiritual  interests 
and  of  the  civil  authority  over  that  part  which  is  of  a  temporal 
or  civil  character.  When  these  two  elements  are  clearly  and  pre- 
cisely defined,  no  difficulty  can  arise  ;  the  civil  authority  acting 
through  the  courts  of  law  can  pronounce  only  on  the  civil  right 
and  remedy  in  the  mixed  cause,  and  not  upon  the  remainder,  which 

•  Ch.  10,  S.  5. 


CHIJBCH  AND  STATE.  139 

being  thus  digtingnislied  and  separated  from  the  civil  portion, 
becomes  purely  ecclesiastioal  and  falls  under  the  sole  and  exclusive 
jurisdiction  of  the  Church.     This  rule  is  based  upon  the  princi* 
pies  which  have  been  already  laid  down  and  can  scarcely  be 
seriously  called  in  question.     The  real  difficulty  consists  in  deter 
mining  whether  it  is  the  civil  or  the  ecclesiastical  authority  that 
shall  decide  as  to  the  ecclesiastical  or  civil  character  of  the  remedy. 
On  the  part  of  the   church,  and  particularly   of  the   Catholic 
Church,  it  is  contended  that  she  is  the  representative  of  Ood  upon 
earth  ;  that  she  is  judge  in  the  domain  of  spiritual  things  which 
are  superior  and  paramount  to  temporal  things  ;  and  that  the  civil 
judge  is  liable  to  err  in  declaring  that  to  be  civil  which  is  eccle- 
siastical.    On  the  part  of  the  civil  power,  it  is  answered  that  Her 
Britannic  Majesty  like  His  Most  Christian  Majesty,  is  sovereign 
hy  the  Grace  of  God,  that  the  temporal  power  though  more  im- 
mediately concerned  with  earthly  things,  has  also  been  established 
to  assist  man  in  fulfilling  the  end  of  his  being  ;  and  lastly  that  the 
ecclesiastical  authorities,  such  as  the  curé  or  bishop,  are  liable  to 
declare  a  right  to  be  ecclesiastical  which  is  really  civil.     It  must 
be  acknowledged  that  both  systems  present  very  grave  if  not  insur- 
mountable difficulties  in  a  mixed  community  like  this;  difficulties 
that  can  be  done  away  with  in  a  certain  measure  only  by  the  estab- 
lishment of  mixed  tribunals,  composed  of  an  equal  number  of  repre- 
sentatives of  the  civil  and  ecclesiastical  authorities.     This  is  not 
the  place  to  enter  upon  a  discussion  of  this  question  of  high  social 
importance  ;  the  duty  of  the  lawyer  is  far  much  more  modest  and 
simple  ;  whether  rightly  or  wrongly,  he  has  only  to  ascertain  what 
is  the  law  of  the  country.     Our  constitution  recognizes  only  one 
authority  competent  to  decide  in  mixed  matters,  to  wit,  the  civil 
authority  and  its  ordinary  tribunals.     The  law  of  this  colony  has 
at  all  times,  as  well  under  the  French  as  under  the  English 
Crown,  granted  to  the  Superior  Court  sole  jurisdiction  touching 
rightSy  remedies  and  actions  of  a  civil  nature.     As  a  civil  right 
exists  in  every  mixed  cause,  the  Superior  Court  alone  is  com- 
petent to  define  and  decide  it  and  to  enforce  its  execution  ;  but 
as  already  observed,  its  jurisdiction  does  not  extend  farther,  and  it 
can  under  no  pretext  whatever,  even  were  the  canon  or  ecclesias- 
tical law  openly  violated,  take  cognizance  of  the  non-secular  ques- 
tions which  are  exclusively  cognizable  by  the  tribunals  of  the 
church.    Besides  it  is  but  reasonable  that  in  case  of  doubt,  the 
benefit  of  the  doubt  be  given  to  the  church  authorities,  who  not 
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being  represented  in  the  civil  courts,  and  being  attacked,  are  in  the 
position  of  defendants,  and  that  at  all  events  the  civil  tribunal  docs 
not  pronounce  its  decision  without  having  before  it  the  decision 
of  the  ecclesiastical  court  in  a  certain  and  authentic  shape.  This 
was  done  under  both  the  French  and  British  Oovemments,  espe- 
cially in  the  cases  of  Lussier  v.  Arckambault,  decided  in  1848  by 
the  Honorable  Justices  Holland,  Day  and  Smith,  and  of  Vaillavr 
court  V.  La/ontaine,  decided  in  1866  by  the  Honorable  Mr.  Jus- 
tice Polette. 

The  whole  gist  of  the  Guihord  case,  therefore,  consists  in  the 
question  whether  the  burial  that  was  demanded  and  refused  was 
civil  or  ecclesiastical  burial.  The  Honorable  Mr.  Justice  Mon- 
delet  decided  that  it  was  ecclesiastical  burial,  and  he  ordered  it 
to  be  performed,  holding  that  he  had  the  power  of  reviewing  and 
quashing  the  decision  of  the  curate  or  of  the  bishop  who  had 
refused  to  perform  it  ;  and  in  this  point  His  Honor's  judgment  is 
plainly  unfounded,  not  only  in  law,  as  we  have  seen,  but  even  in 
common  sense.  Does  not  reason  clearly  teach  us  that  the  eccle- 
siastical authorities  offer  the  best  guarantees  of  a  sound  and  full 
investigation  in  spiritual  matters  ?  Is  it  not  strange  to  see  a  lay 
judge,  whether  sitting  on  the  bench  of  the  Superior  Court  in 
Lower  Canada  or  in  the  Judicial  Committee  of  Privy  Council  in 
England,  holding  forth  upon  the  subject  of  excommunication,  as 
in  the  Guihord  case,  or  on  the  rites  of  the  churchy  such  as  the  use 
of  incense,  kneeling,  elevation  of  the  cup  and  paten,  and  lighted 
candles,  &c., — as  in  some  instance*,  before  the  Privy  Council  ? 
Still  in  England,  the  national  church  is  at  least  represented  in 
that  tribunal.  But  in  Canada  no  such  provision  exists,  and  it 
would  be  a  gross  violation  of  liberty  of  conscience,  if  the  judge 
called  on  to  decide  the  sacred  matters  appertaining  to  a  Jewish 
synagogue,  for  instance,  should  be  a  Catholic  or  Protestant 
judge. 

Mr.  Justice  Badgley  conceded  the  independence  of  the 
churches  in  matters  purely  spiritual,  but  would  not  extend  it  to 
mixed  matters.  But  is  not  the  spiritual  portion  of  the  mize^ 
question  at  issue,  when  once  separated  from  the  secular  portion 
by  the  court,  as  distinct  as  if  the  case  were  entirely  ecclesiasti- 
cal ?  How  then  can  the  church  be  held  in  subjection  in  the 
former  case  while  proclaimed  sovereign  arbiter  in  the  latter  ?    It 
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is  impossible  that  this  should  be  the  case.  All  that  relates  to 
rights  of  a  spiritual  nature,  in  whatever  form  thej  present  them- 
selves, whether  in  the  secrecy  of  the  confessional,  or  in  the  rites  of 
baptism,  marriage,  sepulture,  and  other  like  matters,  is  withdrawn 
from  the  scrutiny  of  courts  of  justice.  If  the  communion  has 
been  refused  to  a  member  of  a*  congregation  ;  if  a  minister  has 
been  deposed  for  heresy,  the  Court  cannot  constitute  itself 
supreme  judge  of  the  heresy  or  of  the  motives  of  refusal  of  com- 
munion, under  pretext  of  insult  and  slander  in  the  one  instance  or 
of  material  damage  in  the  other.  The  only  recourse  which 
remains  for  the  aggrieved  party  is  an  appeal  to  the  higher  eccle^ 
siastical  tribunals,  and  if  he  cannot  obtain  redress,  he  caû  leave 
the  church  and  enter  another  whose  doctrines  and  government  are 
more  in  harmony  with  his  feelings,  or  remain  aloof  from  all  and 
every  church  if  more  congenial  to  his  wild  disposition. 

But  to  return  to  the  Guihord  case  :  in  Review,  Messrs.  Jus- 
tices Berthelot  and  MacKay  also  decided  that  the  burial  demand^ 
ed  was  ecclesiastical,  and  therefore  beyond  the  cognizance  of 
Courts  of  Justice.  The  reader  is  already  fully  aware  of  the 
opinion  of  the  Hon.  Mr.  Justice  Berthelot  \  his  learned  colleague 
expressed  himself  to  the  following  effect  : 

"  The  defendants  consider  it  their  duty  to  refuse  grave  for 
burial  in  the  larger  part  of  the  cemetery,  unless  the  church's  cerej 
monies  can  be  performed  at  the  proposed  burial.  Ecclesiastical 
burial  had  been  refused  to  Gui  bord  by  the  Bishop  and  the  Curé, 
The  defendants  aware  of  the  fact,  might  govern  themselves,  they 
say,  by  the  Bishop's  and  Cure's  determination,  and  refer  Guibord's 
friends  to  the  ecclesiastical  authorities. 

"  They  claim  that  owing  to  the  church's  refusal  to  give  Gui- 
bord  ecclesiastical  burial,  they  were  justifiable  in  indicating  the 
place  they  did  for  his  burial,  if  civil  burial  only  or  mere  interment 
Was  sought. 

"  I  think  the  defendants  right,  and  whether  the  Cure's  refusal 
Was  warranted  or  whether  it  was  wrong,  needed  not  affect  them. 
It  was  for  the  plaintiff  to  get  removal  of  the  Cure's  opposition  and 
the  administrator's,  if  defendants  insisted. 

"  Did  Guibord  die  under  the  censures  ecclésiastiques  f  The 
Fabrique  found  that  he  did. 

^'  Had  the  administrator  reason  to  refuse  him  burial  ecclesias- 
tic? Does  membership  of  the  Institut  justify  denial  of  such 
burial?  The  Fabrique  says  that-  it  is  not  for  them  to  decide 
such  questions. 
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''  The  plaintiff  says  :  "  Ceux-là  seuls  qui  sont  frappés  de  Tex- 
oommunication  majeure  sont  prives  de  la  sépulture  eccléaiastiqae 
et  cette  excommunication  n'existe  pas  dans  le  cas  de  Joseph  Gui- 
bord." 

''  Against  this,  is  the  curé  who  swears  that  from  mere  refus  da 
9aerement9  mit  toujourtj  comme  conêéquencej  le  refv^  de  séjmlture.^^ 
So  thought  the  administrator.  The  Fabrique  say  that  it  is  not 
for  them  to  settle  such  questions*  They  claim  right  to  recogDize 
ecclesiastical  censures  de  facio^  coupled  with  Cure's  and  the 
church's  refusal  of  ecclesiastical  burial,  and  upon  these  to  refase 
place  for  Guibord  in  that  larger  part  of  the  cemetery  reserved  for 
burial  of  those  who  die  in  peace  with  the  church  and  in  which 
ecclesiastical  burials,  and  none  other  (as  is  proved)  ^  are  osaally 
performed.  I  cannot  say  that  any  of  these  claims  of  the  Fabri- 
que are  outside  of  legality." 

In  appeal,  Mr.  Justice  Monk  said  : — "  The  appellant,  if  I  un- 
derstand her  demand  rightly,  asks  that  the  remains  of  her  late 
husband,  he  having  died  a  Roman  Catholic,  be  interred  in  the 
Roman  Catholic  cemetery  according  to  the  law  of  the  land  and 
the  usages  of  the  Church.     She  does  not  in  express  terms  require 
any  particular  form  of  interment,  nor  the  observance  of  any  par- 
ticular ceremonies  at  the  funeral.     But  as  a  matter  of  fact,  it 
would  appear  that  if  even  civil  burial  en  terre  sainte  were  granted, 
she  would  be  in  a  great  measure  satisfied.     I  collect  this  from 
the  appellant's  case — it  is  the  condition  attached  to  the  ofier  of 
civil  burial,  that  is,  interment  in  the  unconsecrated,  or  rather  un- 
allowed part  of  the  cemetery,  that  constitutes  the  appellant's  chief 
ground  of  complaint.     This  is  very  natural — very  reasonable. 
Can  this  Court  come  to  her  assistance  in  this  matter  ?    It  is 
quite  possible  that  we  might  order  civil  burial — but  can  we  direct 
that  the  remains  of  the  party  claiming  it  should  have  a  grave  in 
that  part  of  the  cemetery  destined  to  the  interment  of  those  who 
alone  are  entitled  to  ecclesiastical  burial  ?    If  not,  it  is  plain  we 
can  do  nothing.  Now,  as  a  matter  of  fact,  the  cemetery  is  divided 
into  two  parts.     It  will  not  be  disputed  that  the  respondents 
under  the  direction  of  the  curé,  or  the  Bishop,  had  the  right  to 
make  this  division,  and  that  for  the  purposes  before  adverted  toi 
It  is  prohibited  by  no  law,  and  it  is  in  strict  conformity  to  cus- 
tom.    Catholic  cemeteries  in  Lower  Canada  are,  with  scarcely  an 
exception,  so  divided,  and  for  precisely  the  same  object  and  for 
the  same  reasons.    The  custom  in  this  case  makes  the  law--  in 
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faet  is  the  law.  Every  person  entitled  to  banal  in  that  cemetery 
is  aware  or  should  be  aware  of  this  state  of  things,  and  they  must 
abide  by  them.  There  is,  therefore,  a  distinction  and  a  differ- 
ence in  the  rights  of  persons  claiming  to  be  buried  in  the  Ceme- 
tery. This  is  perfectly  legal.  Now  is  it  the  Fabrique  as  a  lay 
corporation  that  determines  who  are  to  be  interred  respectively  in 
these  divisions  ?  If  so,  we  may  perhaps  order  them  to  give  Oui- 
bord  civil  burial  in  the  consecrated  part  of  the  cemetery.  But  it 
is  beyond  controversy  that  it  is  not  the  Fabrique  which  decides 
this  question — it  is  the  Church  and  the  Church  alone.  It  is  the 
ecclesiastical  authority  of  the  parish.  It  is  to  it  exclusively  that 
belongs  the  right  to  regulate  this  matter.  In  this  instance  they 
have  done  so  in  the  exercise  of  a  purely  spiritual  power.  It  is 
legal,  and  the  decision  is  final.  From  this  action  of  the  ecclesias- 
tical authority  determining  where  and  in  what  part  of  the  ceme** 
tery  Guibord's  remains  shall  be  interred,  there  is  no  appeal  t& 
this  Court  as  I  understand  the  law." 

Mr.  Justice  Drummond  thought  that  the  burial  demanded 
was  ecclesiastical  and  that  he  had  no  jurisdiction  to  order  th0 
same. 

Mr.  Justice  Caron  : — '^  De  temps  immémorial,  il  a  été  d'usage, 
non -seulement  dans  la  paroisse  de  Montreal,  mais  encore  dans  tout 
le  diocèse  et  même  dans  toutes  les  parties  catholiques  du  pays  de 
faire  dans  les  cimetières  la  divisiod  faite  à  Montréal  et  dont  se 
plaint  l'appelante,  que  Tune  de  ces  divisions  est  appropriée  à  la 
réception  des  corps  de  ceux  des  catholiques  romains  qui  ont  droit 
à  la  sépulture  ecclésiastique  et  l'autre  dastinée  à  ceux  qui  n'ont 
pas  ce  droit,  que  c'est  dans  cette  dernière  partie  que  sont  inhu- 
més ceux  qui  se  trouvent  dans  la  position  où  était  Guibord  lors 
de  son  décès  ;  que  c'aurait  été  déroger  à  la  règle  générale  et  à 
l'usage,  si  l'on  avait  accordé  au  nommé  Guibord  ce  qui  aurait  dû 
être  refusé  à  d'autres 

^'  Ce  serait  bien  inutile  de  s'étendre  davantage  sur  cette  partie 
de  la  cause  toute  importante  qu'elle  soit  ;  en  le  faisant,  je  ne  pour- 
rais que  répéter  ce  qui  a  été  dit  sur  le  sujet  dans  le  factum  des 
Intimés  et  surtout  dans  le  mémoire  supplémentaire  produit  de 
leur  part  auquel  j'ai  déjà  fait  allusion  et  auquel  je  réfère  de 
nouveau." 

Chief  Justice  Duval  : — "  With  respect  to  the  burial  itself,  here 
again  I  must  say  I  could  have  wished  that  this  question  had  not 
been  touched,  for  it  may  be  said  that  we  are  not  meeting  the 
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merits,  of  the  case.  What  has  taken  place,  however  ?  What  was 
asked  of  the  Fabrique  ?  The  widow  deputed  a  person  to  call  on 
the  curé.  He  stated  that  Madame  Guibord  would  be  satisfied 
with  a  civil  burial.  The  curé  answered  that  he  was  willing 
to  give  civil  burial.  Here  came  the  diflSculty.  The  curé 
said  :  I  will  bury  the  body  in  unconsecrated  ground.  There 
is  a  division  in  the  cemetery.  The  two  portions  are  distinct, 
the  one  being  allotted  for  persons  dying  without  baptism 
and  unknown  individuals.  In  France,  the  power  of  the  Fabri- 
que extended  over  cemeteries.  As  a  matter  of  right  the  church- 
wardens were  authorized  to  direct  where  the  graves  were  to  be 
dug.  There  could  be  no  doubt  of  this  in  France,  and  according 
to  the  authorities  which  had  been  cited,  the  same  rules  had  been 
laid  down  in  England.  If  there  is  a  little  difference  in  the  powers 
held,  the  result  is  the  same.'' 

Thus  was  terminated  this  famous  cause,  the  argument  upon 
which  occupied  twelve  sittings  of  the  Superior  Court,  two  sittings 
in  Review  and  four  in  appeal.  Every  plea  that  learning  and  talent 
could  produce j^ro.  and  con,  was  set  up.  Theology,  philosophy,  law, 
history,  were  relied  upon  by  each  party.  When  we  read  the  re- 
port of  the  pleadings  before  the  Honorable  Mr.  Justice  Mondelet» 
we  seem  to  be  present  at  a  religious  conference  rather  than  a 
judicial  contestation.  It  was  not  until  the  cause  was  carried 
before  the  Court  of  Review,  where  the  judges  constituted  the 
sole  auditory,  that  the  parties  deemed  it  their  duty  to  confine 
themselves  to  the  merits  of  the  case  and  to  develop  their  respec- 
tive pretensions  of  law. 

Have  their  Honors,  Messrs.  Justices  Drummond,  Monk,  Ber* 
thelot  and  Mackay,  judged  rightly  or  wrongly  in  holding  that 
the  burial  refused  to  the  remains  of  Joseph  Guibord  was  eccle^ 
siastical,  and  consequently  beyond  the  jurisdiction  and  competency 
of  the  civil  courts  ?  Into  this  question  we  shall  not  enter,  seeing 
that  the  cause  has  been  carried  before  the  Privy  Council,  who,  it 
is  to  be  hoped,  will  render  a  decision  based  not  upon  questions  of 
form,  but  on  the  intrinsic  merits  of  a  case  so  fraught  with  deep 
consequences  to  all  classes  of  the  community,  Protestant  as  well 
as  Catholic. 

Before  concluding  this  essay,  which  has  already  perhaps  been 
too  long  extended,  we  would  make  one  observation.  Much  has 
been  said  concerning  the  independence  of  the  Church  in  spiritual 
matters  and  of  the  union  of  Church  and  State  in  Canada.    Why 
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should  not  that  iDdependeDce  be  rendered  still  more  perfected 
and  that  union  made  more  close  and  harmonious?  Why,  for 
instance,  perpetuate  the  conflict  concerning  the  minor's  marriage 
without  his  parents'  consent,  a  marriage  which  the  State  declares 
annulable  within  a  limited  time,  and  which  the  various  Churches 
regard  as  valid  ?  It  may  be  argued  that  the  law  desires  to  pro- 
tect the  minor  against  the  consequences  of  an  ill-assorted  union 
effected  in  a  momenh  of  blind  and  unreflecting  passion.  But  is  it 
not  the  fact  that  of  one  hundred  marriages  contracted  under  these 
circumstances,  there  is  scarcely  one  in  which  the  nullity  is  de- 
manded by  the  parents  ?  Do  not  our  judicial  registers  testify  that 
this  provision  of  the  law  is  only  resorted  to  by  the  tutors  and 
guardians  of  wealthy  minors,  with  the  sole  and  sordid  view  of 
serving  their  own  interest  ? 

Why,  again,  that  absolute  incapacity  of  the  surviving  consort  to 
contract  a  legal  marriage  with  the  brother  or  sister  of  the  deceas- 
ed husband  or  wife,  a  marriage  forbidden,  it  is  true,  by  the 
Anglican  Church,  but  admitted  or  at  least  tolerated  by  all 
other  religious  bodies  in  the  Dominion  ?  Has  the  State  by  this 
prohibition,— «a  prohibition  founded  on  considerations  neither  of 
publie  order,  morality,  nor  consanguinity, —  succeeded  in  one 
instance  in  preventing  such  marriages  from  taking  place  ?  No  : 
the  prohibited  marriage  is  contracted  in  the  United  States  ; 
society  regards  it  with  much  the  same  favour  as  if  it  were  strictly 
legal,  and  the  provisions  of  a  will  removes  every  consequence  of 
illegitimacy.  Why  this  contempt  on  the  part  of  the  State  for  the 
creed  of  the  majority  ?  For  the  State  is  deeply  interested  in  pre- 
venting those  disputes  from  obtruding  themselves  on  public  atten« 
tion,  their  natural  tendency  being  to  throw  discredit  on  the 
religious  principles  which  are  the  stay  and  safeguard  of  a  society. 
No  people  which  aspires  to  lay  the  foundations  of  solid  prosperity 
and  durable  empire,  can  in  our  day  seriously  aim  at  public  indif- 
ference in  religion»  A  continental  jurist  *  referring  to  our  mar- 
riage law,  expresses  his  astonishment  that  the  religious  marriage 
should  be  obligatory  in  Canada.  The  European  who  breathes  in 
an  atmosphere  impregnated  with  the  poison  of  socialism,  may  be 
astonished  by  such  a  phenomenon,  but  to  the  Canadian  who  has 
escaped  the  influence  of  modern  philosophism,  this  state  of  things 

«  2  Revue  de  Droit  International,  269,  345. 
Vol  n.  K  No.  2. 
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appears  quite  natural,  most   wise  and  salutary.    The  reader, 
glancing  at  the  politioal  and  sooial  condition  of  Europe,  cannot 
fail  to  observe  that  anti-social  conspiracies  hayo  multiplied  in 
inverse  and  alarming  proportion  to  the  decline  of  religious  ideas: 
today  Europe  trembles  before  the  International  Society.    Infide- 
lity has  been  the  source  of  the  crimes  and  confusion  of  Paris. 
Religious  faith  alone  can  rescue  Europe  from  a  general  revoln- 
tion.    Look  also  at  the  youthful  Republic  on  our  southern  fron- 
tier, so  wonderful  in  material  progress,  but  committed  by  its 
constitution  to  indifference  in  religion.    Within  its  borders,  Mor- 
mons,  Free  Lovers,   Spiritualists  and    Communists    may   be 
regarded  as  forming  so  many  established  institutions  already 
engaged  in  the  work  of  destruction.    Let,  therefore,  all  good 
citizens,  who  desire  the  principles  of  Christian  morality  to  consti- 
tute  the  rule  of  conduct  of  our  newly -founded  nationality,  strive  to 
bring  the  State  into  harmony  and  unison  with  the  various  Chris- 
tian Churches  existing  under  its  sway,  and  every  subject  will  res* 
pect  that  which  will  be  thus  openly  and  avowedly  protected  and 
respected  by  the  State. 

D.  GlROITARD. 

Montreal,  15th  March,  1872. 
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WILLS  AND  INTESTACY. 

To  La  Revue  Critique  : 

In  your  January  number,  1872,  page  101,  you  quote  from 
tlie  "  Canada  Law  Journal  **  of  Toronto,  some  criticisms  on  the 
article  under  the  above  head  contributed  by  me  to  your  October 
number.  The  Journal  says  :  "  From  the  general  tenor  of  the 
"  essay,  it  appears  that  the  author  professes  to  shew  wherein  the 
"  law  on  the  subject  differs  in  the  various  provinces.  If  his  re- 
"  marks  were  confined  to  the  Statutei  merely  they  would  not  be 
"  80  open  to  criticism,  but  as  we  have  seen,  he  does  not  confine 
"  himself  to  them  alone." 

In  reply,  my  introductory  article  in  your  July  number  entitled 
*^  Assimilation  of  the  statutory  laws  of  the  Provinces  of  Ontario, 
New  Brunswick  and  Nova  Scotia,"  speaks  fbr  itself, — the  article 
in  the  October  number  under  the  above  head  sayiug,  '<  It  is  pro* 
posed  to  examine  the  provisions  made  in  Ontario,  New  Brun  wick 
and  Nova  Scotia  in  these  respects,"  shews  that  the  enquiry  was 
into  one  of  the  branches  into  which  the  original  subject  might  be 
divided.  That  article,  then,  gives  in  detail  a  short  summary  of 
the  actual  statutory  legislation  on  wills  in  New  Brunswick  and 
Nova  Scotia,  and  taking  point  by  point  says  :  "  That  in  Onta* 
rio  there  is  no  provision  of  this  general  character ,**  or  "  no  pro*^ 
vision  to  this  effect,*  or  "  that  there  is  no  statutory  provision  of 
this  character,'*  or  "  that  in  Ontario  there  is  no  general  statute 
as  in  Nova  Scotia  and  New  Brunswick  with  re/eren^^e  to  Witts'* — 
and  specifying  where  in  the  consolidated  statutes  of  Upper  Canada 
the  subject  had  been  legislated  upon,  referring  to  C.  S,  U,  (7. 
chap,  82-73  to  chap  16,  a.d.  1859,  regulating  the  Surrogate  Court 
to  the  Ontario  statute,  chap.  13.  1869,  relating  to  witnesses — to 
the  Ontario  Registry  Act,  1868 — to  the  Revised  and  other  Sta< 
tntes  in  New  Brunswick  and  Nova  Scotia — saying,  "  equivalent 
provisions  have  never  been  enacted  in  Ontario** — to  1st  Vict.  c. 
26,  (Imperial  Act),  <'  That  it  had  been  substantially  re-enacted 
in  New  Brunswick  and  Nova  Scotia — not  so  in  Ontario,**  And 
BO  on.  Could  any  language  in  the  world  more  distinctly  de- 
signate, that  the  enquiry  was  one  into  local  legislation,  and  that 
the  provisions  referred  were  those  of  local  enactment. 
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The  "  Law  Journal  ''  then  alleges  that  many  of  these  points  are 
provided  for  by  the  Statute  of  Henry  the  8th  of  Wills,  and  the 
Statute  of  Frauds  of  Charles  the  2nd,  which  are  in  force  in  Onta- 
rio. Who  said  they  were  not  ?  My  observation  was  "  that  in 
<*  Ontario  there  is  no  general  statute  as  in  Nova  Scotia  and  New 
"  Brunswick  with  reference  to  wills/'  And  there  is  not  or  was  not 
at  the  time  the  article  was  written.  No  man  of  the  most  ordinary 
sense  would  for  one  moment  suppose  that  in  a  province  like  Onta- 
rio, there  was  no  law  under  which  the  making  of  wills  would 
be  regulated.  The  point  was,  that  that  law  was  not  to  be  found 
in  the  Local  Statutes  .as  in  the  other  two  provinces.  By  reference 
to  the  article  in  your  July  number  on  the  "  Assimilation,''  it  will 
be  seen  that  this  very  fact  of  the  provinces  of  New  Brunswick  and 
Nova  Scotia  having  re-enacted  many  of  the  old  English  Statutes 
affecting  the  ordinary  relations  of  life,  while  Ontario  (or  Upper 
Canada)  had  not,  and  that  with  reference  to  iuch  subjects  in 
Ontario,  the  law  in  regard  thereto,  must  be  sought  for  under 
the  authority  of  Chap.  9,  Con.  Stat.  U.  C.  :  "An  act  respecting 
property  and  civil  rights,"  which  declares  "  that  in  all  matters  of 
"  controversy  relative  to  property  and  civil  rights  resort  shall  be 
"  had  to  the  laws  of  England  as  they  stood  on  the  15th  of  Octo- 
"  ber,  1792,  as  the  rule  of  decision  "  had  been  pointed  out.  And 
thus  that  the  very  mode  which  the  "  Law  Journal  "  alleges  is  the 
mode  in  Ontario,  namely  ofrefefi^ence  to  the  old  English  Statutes, 
had  been  previously  clearly  indicated  by  me. 

The  "  Law  Journal  "  therefore  in  this  respect  is  incorrect. 

Secondly,  with  reference  to  the  point  as  to  whether  "  A  will  of 
freehold  estate  attested  by  a  witness  whose  wife  or  husband  had  an 
interest  in  the  will  as  Devisee  or  Legatee  would  be  invalid  or  not, 
was  to  some  degree  uncertain."  I  had  expressly  guarded  myself  by 
saying  :  "  In  the  absence  of  any  knowledge  as  to  what  may  have 
"  been  done  by  the  Courts  of  Upper  Canada  on  this  subject  it 
"  would  appear,  &c.,"  (a  qualification  which  the  Journal  omits  to 
note.)  And  the  Court  having  decided  by  Ryan  vs  Deverenx, 
that  such  a  will  in  Ontario  could  not  be  proved,  because  the  wit- 
ness under  such  circumstances  was  not  «  credible  witness  under 
the  Statute  of  Frauds  of  Charles  the  2nd.,  the  question  is  remov- 
ed from  the  pale  of  discussion.  But  nothing  could  more  clearly 
shew  the  difference  between  the  three  provinces  arising  from  local 
legislation,  in  New  Brunswick  and  Nova  Scotia  by  local  statutes 
(and  in  England  by  1st  Vic.  c.  26),  the  devise  or  legacy  in 
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such  case  is  simply  declared  void,  the  interest  of  the  witness  is 
removed,  the  will  can  be  proved,  and  the  testator's  wishes  carried 
oat  in  every  respect  but  ^at  one.  Whereas  in  Ontario  the  will 
cannot  he  proved,  and  the  testators'  wishes  in  other  respects 
caoDot  be  carried  out,  because,  there  has  been  no  local  Ugiêla- 
tion  on  the  point. 

The  practical  aim  of  my  observations  was  to  show  that  certain 
legislation  existed  in  some  of  the  provinces  which  did  not  exist  in 
others,  and  thereby  to  promote  an  assimilation  that  would  facili- 
tate the  convenience  of  the  residents  in  each;  for  it  may  be 
assumed,  taking  into  consideration  the  opening  remarks  in  my 
article  in  your  October  number,  that  inasmuch  as  the  Ontario 
husiness  man  in  Nova  Scotia  or  New  Brunswick  could  find  out 
the  law  relating  to  wills  by  reference  to  a  plain  local  statute,  so 
a  business  man  from  either  of  those  provinces  in  Ontario,  (and 
perhaps  an  Ontario  business  man  himself)  would  find  it  more 
simple  to  do  the  same  than  hy  referring  to  the  itatuteê  of  Henry 
the  8th  and  Charles  the  2nd  and  Oeorge  the  2nd  and  the  laws  of 
England  as  they  stood  on  the  15th  of  October,  1792. 

It  is  said  tho  laws  of  Caligula  were  inscribed  on  pillars  so  high, 
that  the*  people  who  suffered  for  their  infringement  could  not 
read  them.     Is  there  no  analogy  ? 

The  object  of  the  Journars  reference  to  the  Ontario  Act,  32 
Viet.  cap.  8,  sect.  1,  is  not  very  clear.  It  does  not  alter  the  law 
as  to  real  estate  acquired  subsequent  to  the  execution  of  the  will 
passing  by  virtue  of  the  Con.  Stat,  of  U.  C,  cap.  92,  sect.  11, 
but  simply  uses  more  general  terms  and  comprises  personal  as 
well  as  real  estate  and  so  far  from  "  overriding  if  not  virtually 
repealing,'*  sect.  11,  c.  82,  as  he  says  it  does,  there  is  an  express 
section  in  32  Vict.  c.  8,  gect.  6,  which  says  :  "  This  Act  shall 
not  apply  to  the  will  of  any  person  who  is  dead  before  the  Ist  of 
January,  1869,"  only  three  years  ago.  Half  the  disputes  on  wills 
in  Ontario  for  the  next  twenty  years  may  arise  out  of  the  wills  of 
parties  who  died  before  that  time.  It  is  inconceivable  how  a  law 
journal  could  make  such  a  statement. 

My  answer  to  your  correspondent's  objection  from  New  Bruns- 
wick (same  number  105),  with  reference  to  the  mother  in  New 
Brunswick  under  certain  circumstances,  in  case  of  intestacy,  be- 
coming entitled  to  the  real  estate,  will  be  extremely  brief. 

The  law  was  as  he  states  up  to  1857.  In  1858  the  legislature 
repealed  the  law  as  it  then  stood,  and  made  a  new  enactment. 
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By  21st  Viot.,  c.  26,  A.d.  1868  (limited  to  ^-real  estate  only" 
by  22Dd  Vict.,  c.  26,  a.i>.  1869),  it  in  ivords  repealed  sect.  1, 
chap.  3,  title  30,  of  the  Revised  Statutes  <<  of  Intestate  Estates," 
in  which  <'  Heir  at  Law  "  is  found,  which  mainly  governed  the 
decision  oit^d  by  him,  and  enacted  <^  that  in  case  there  be  no 
children  of  the  intestate,  then  to  next  of  kindred  in  equal  degree," 
entirely  omitting  all  reference  to  the  "  Heir  at  Law^^  which 
words  "  being  used,"  says  your  correspondent,  "  shewed  that  the 
principles  of  the  Common  Law  and  not  of  the  Civil  Law,  were 
to  be  resorted  to  in  the  construction," — cessât  ratio,  cessât  lex. 
In  the  very  judgment — Doe  ed.  Mahoney  vs.  Crane — cited  by 
him,  the  Chief  Justice  in  delivering  the  judgment  of  the  Court, 
says  :  "  Taking  the  words  of  the  last  clause  in  their  order,  the 
'*  next  of  kin  in  the  present  case  is  undoubtedly  the  mother^  she 
**  being  in  the^îrf^  degree,  whereas  the  brothers  and  sisters  are  in 
<'  the  seœnd  degree,  and  if  this  term  stood  unqualified  by  any 
<<  words,  she  would  take  the  remainder  after  the  portion  of  the 
<'  heir  at  law.     But  the  remainder  is  to  go  to  the  next  of  kindred 
<*  in  equal  degree.     In  equal  degree  with  whom  ?     We  think 
♦*  according  to  the  natural  connexion  of  the  words  of  the,  whole 
♦*  clause,  they  import  an  equal  degree  with  the  person  to  whom 
**  the  first  and  double  portion  is  assigned,  namely  the  heir  at  law, 
<^  and  this  must  necessarily  exclude  the  parents,  who  must  always 
**  be  not  of  equal  but  of  a  nearer  degree  of  kindred  than  any 
**  collateral  heir.     The  testator  being,  according  to  the  civil  law, 
<<  the  terminus,  à  quo  the  computation  of  kindred  commences. 
**  This  construction  is  strongly  fortified  by  the  stern  principle  of 
<'  the  Common  Law,  which  prevents  an  inheritance  from  ascend- 
*^  ing  to  the  parents,  and  the  Legislature  appears  to  have  had  a 
<*  kindly  regard  to  the  common  law,  in  the  favor  which  they  have 
<^  shewn  to  the  heir  at  law  in  giving  him  a  larger  ^^hare  than  to 
^<  others  which   stand  in  the  same  degree  of  relationship  with 
*^  him."     But  the  Legislature  in  1868,  and  again  in  1859,  with 
a  full  knowledge  of  this  construction  of  the  existing  law,  repealed 
it,  in  express  words  (shewing  they  had  it  under  consideration), 
and  entirely  ignored  all  kindly  regard  to  the  Common  Law  in 
shewing  no  favor  to  the  heir  at  law.     Thus  the  guiding  term 
which  was  to  settle  who  the  nexf  of  kindred  in  equal  d^ee  was 
then  to  be  is  thrown  out.     Who  then,  in  the  absence  of  any  such 
term  (taking  the  Court's  decision)  are  next  of  kindred  in  equal 
degree  ?     The  father  and  mother.     The  father  being  dead,  the 
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simple  point  is,  the  mother  has  nobody  in  equal  d^ree  with  her- 
self, and  the  governing  point  of  direction  becomes  the  **  next  of 
kin  "  with  which  she  complies.  This  view  is  rather  sustained  by 
the  second  case — Doe  ed  Lee  vs.  Troughton — cited  by  your 
correspondent,  where  the  Court  afler  making  some  observations 
on  the  particular  circumstances  of  that  case,  showing  the  import- 
ance of  the  word»  heir  at  law,  and  stating  «that  there  were  con- 
siderable difficulties  in  getting  at  the  true  meaning  of  the  Act, 
proceeds  to  say  :  <'  The  effect  of  our  present  decision  is,  that  the 
"  person  who  would  be  entitled  by  the  Common  Law  to  inherit 
'^  as  heir,  is  not  excluded  under  our  Act  by  the  fact  of  not  being 
<<  one  of  tho  *next  of  kin  to  the  intestate,  but  more  remote  than 
"  other  relations  who  cannot  inherit  by  the  Common  Law.  Nei- 
'^  ther  are  the  next  of  Mn  prevented  from  inheriting  the  remain- 
'^  der  under  the  provisions  of  our  Act  of  Assembly — because  they 
*^  are  not  in  equal  degree  with  the  heir  at  law,  but  nearer  in 
<<  degree.  It  is  proper  to  observe  here,  that  although  this  may 
^'  not  altogether  accord  with  the  reasons  given  for  the  judgment 
''in  Doe  ed  Mahony  vs.  Crane,  we  would  not  be  understood 
"  as  impugning  the  correctness  of  that  decision,  which  rested 
'^  upon  other  grounds  beside  that  adverted  to,  which  have  been 
^'  in  no  way  weakened  or  assailed  in  the  present  case — although 
^'  on  more  mature  reflection  we  are  of  opinion  that  in  regard  to 
^'  the  words  of  the  Act,  '^  next  of  kindred  in  equal  degree  and 
"  their  representatives,*^  when  the  question  is — equal  degree  with 
^'  whom  f  the  proper  answer  is,  in  equal  degree  with  each  other,** 
This  decision  was  in  1857,  and  was  also  known  when  in  1858 
the  law  was  changed.  In  order  that  the  distinction  may  be 
clearly  seen,  the  statutes  are  given  as  they  stood,  and  as  they  now 
stand. 

In  1846,  when  Doe  ed  Mahony  vs.  Crane  was  decided,  the  Act 
of  Assembly,  26  Geo.  3rd,  chap.  3,  section  12,  read  thus  :  "  When 
"  and  so  often  as  it  shall  happen  that  any  person  dies  intestate, 
"  the  heir  at  law  of  such  intestate  shall  he  entitled  to  'receive  a 
"  double  portion,  or  two  shares  of  the  real  estate  left  by  the  in- 
"  testate,  saving  to  the  widow  her  right  of  dower  ;  and  the  re. 
"  mainder  of  such  estate  shall  be  divided  equally  to  and  amongst 
"  the  other  children  or  their  legal  representatives,  including  in 
"  the  said  distribution  children  of  the  half  blood,  and  in  case 
'^  there  be  no  children  to  the  next  of  kindred  in  equal  degree 
"  and  their  representatives.'' 
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In  1857,  when  Doe  ed  Lee  vs.  Tronghton  was  decided,  il 
stood:  ^       *• 

1  vol.  Rev.  Stat.,  chap.  3,  title  30,  page  282— <<  Of  Intestate  j 

Estotes."  I 

'^  Sect.  l.-i^When  any  person  shall  die  intestate,  the  heir  at 
''  law,  whether  lineal  or  collateral,  shall  be  entitled  to  have  a 
<^  double  portion  or  two  shares  of  the  real  estate  (subject  to 
"  widow's  right  of  dower),  and  the  remainder  of  such  estate 
"  shall  be  divided  equally  to  and  amongst  the  other  children  or 
<^  their  legal  representatives,  including  in  the  distribution  children 
<<  of  the  half  blood  ;  and  in  case  there  be  no  children  of  the  m- 
<<  testate,  then  to  the  next  of  kindred  in  equal  degree  and  their 
*'  representatives." 

It  now  stands  : 

21st  Vic,  0.  26.  Act  to  amend  Act  relating  to  '^  Intestate 
Estates."    A.D.  1858. 

^^Sect.  1. — When  any  person  shall  die  intestate,  his  estate 
'^  shall  be  divided  equally  to  and  amongst  his  children  or  their 
''  legal  representatives,  including  in  the  distribution  children  of 
'<  the  half  blood  ;  and  in  case  there  be  no  children  of  the  intes* 
'^  tate,  then  to  next  of  kindred  in  equal  degree,  and  their  repre^ 
"  sentatives." 

"  Sect,  3. — Sect.  1,  chap.  3,  title  30,  of  the  Revised  Statutes 
"  is  hereby  repealed." 

22nd  Vic,  c.  25.    A.D.  1859. 

"  Sect.  1. — The  word  '  estate  '  in  21st  Vic,  c  26,  shall  mean 
^^real  estate  only." 

The  change  in  the  Statutes  has  evidently  escaped  your  corres- 
pondent's attention. 

J.  H.  Gray. 

pttawa,  Feb.  20th,  1872.     . 
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PU  TIMBRE  DES  EFFETS  DE  COMMERCE, 

Qui  n'a,  blendes  fois,  remarqué  la  rédaction  imparfaite,  le  man* 
que  d'ordre,  et  Tobsourité  de  nos  statats  7  Qui  n*a  en  souvent 
à  se  plaindre  des  lacunes  regrettables  qu'on  y  rencontre? 

On  se  console  assez  facilement  de  ces  défauts,  lorsqu'il  s'agit  de 
lois  dont  la  mise  en  pratique  exige  l'intervention  des  avocats.  On 
se  dit,  qu'après  tout,  il  faut  bien  qu'ils  gagnent  leur  argent,  et 
que  les  clients  seraient  volés,  si  l'interprétation  des  lois  était 
facile. 

Malheureusement,  l'obscurité  n'est  pas  l'apanage  exclusif  des 
lois  qui  sont  du  ressort  spécial  des  avocats.  Les  mêmes  vices  de 
rédaction  existent,  et  peut-être  à  un  degré  plus  élevé  que  partout 
ailleurs,  dans  les  lois  qui  doivent  être  mises  en  pratique  par  les 
gens  d'affaires,  les  marchands,  les  hommes  du  monde. 

Pour  ne  pas  parler  du  Code  Municipal,  ce  Pérou  des  avocats, 
est-il,  dans  tous  nos  statuts,  une  loi  plus  importante,  d'une  appli- 
cation plus  générale  et  plus  journalière,  dont  l'interprétation 
erronée  puisse  entraîner  des  conséquences  plus  graves,  que  l'acte 
de  faillite  7  Et,  cependant,  en  est-il  une  plus  mal  rédigée,  plus 
obscure,  donnant  lieu  à  plus  de  difficultés  et  de  contestations  ? 
Bien  qu'elle  ait  été  remise  sur  le  métier  plusieurs  fois,  en  y  trou* 
ve,  à  chaque  instant,  des  vices  et  des  lacunes;  tous  les  jours  elle 
reçoit  des  tribunaux  des  interprétations  contradictoires. 

Une  autre  loi  que  tout  le  monde  est  exposé  à  mettre  en  prati«> 
que,  dont  la  violation  peut  être  suivie  des  plus  désastreux  résul- 
tats, c'est  celle  qui  fait  le  sujet  du  présent  article  (31  Vict.  ch.  9, 
33  Vict.  ch.  13).  Et,  ce  qu'elle  a  de  particulier,  c'est  qu'habi- 
tuellement, on  n'a  pas  le  temps  de  consulter,  à  son  égard,  un  hom- 
me de  loi;  il  faut  que  chacun  soit  lui-même  son  propre  jurîscon- 
suite.  Il  faut  que  chacun  prenne  une  décision  prompte,  et  une 
décision  d'où  peut  résulter,  si  elle  est  erronée,  une  perte  pécuniare 
considérable.  Cette  loi  devrait  donc  être  aussi  courte,  aussi  claire, 
et  aussi  simple  que  possible.  Au  contraire,  elle  est  une  des  plus 
obscures,  une  de  celles  dont  la  rédaction  est  la  plus  entortillée.  Il 
faut  avoir  une  longue  habitude  du  langage,  moitié  français, 
moitié  anglais,  de  nos  statuts,  pour  la  pouvoir  comprendre. 
Aussi,  de  la  meilleure  foi  du  monde,  ceux  qui  ont  à  la  mettre 
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en  pratique  Tenfreignent  tons  les  joars.  J'oserais  dire  que,  si  tout 
le  monde  voulait  se  prévaloir  de  ses  dispositions,  il  n'y  a  peat4tre 
pas  un  effet  de  commerce  qui  ne  f(it  invalidé  par  les  tribanaax. 
J'ai  donc  pensé  qu'un  examen  sommaire  de  cette  loi  ne  serait 
ni  sans  à  propos,  ni  sans  utilité.  Voici  dans  quel  ordre  je  me 
propose  de  traiter  les  différentes  questions  qu'elle  soulève  :  lo 
Quels  sont  les  effets  de  commerce  qui  ont,  et  quels  sont  ceux  qui 
n'ont  pas  besoin  d'être  timbrés  ;  2o  Quand  le  timbre  doit-il  être  ap- 
posé, de  quel  timbre  faut-il  se  servir,  et  comment  doit-il  être  mis; 
3o  Quand  et  comment  peutH)n  remédier  au  défaut  d'apposition 
régulière  de  timbres,  et  qui  a  ce  droit;  4o  Quelles  sont  les  consé- 
quences du  défaut  d'apposition  de  timbres,  ou  de  leur  apposition 
irr^lière. 

I. 

Queh  effets  de  commerce  ont  besoin  de  tirnbres  f 

On  peut  dire  que  ce  sont,  en  général,  tous  les  effets  de  commer- 
ce, c'est-à-dire,  tous  les  écrits  négociables,  faits  ou  négociés  en 
Canada,  promettant  ou  ordonnant  le  paiement  d'une  somme 
d'argent. 

Cela  comprend  les  billets,  les  lettre  de  change,  les  mandats,  les 
lettres  de  crédit,  les  obligations  (debentures)  des  corporations,  les 
coupons  d'intérêts  de  ces  obligations,  les  reçus  ou  certificats  de 
dépôts  d'argent  donnés,  soit  par  des  banques,  soit  par  d'autres 
corporations,  soit  par  des  particuliers,  pour  faire  obtenir  de  l'ar- 
gent d'un  tiers  (sect.  1  et  2). 

Mais  il  faut  que  ces  documents  soient  négociables  ;  aucun  timbre 
n'est  nécessaire  sur  les  effets  payables  à  une  personne  individuel- 
lement déterminée.  Ceux-ci  ne  sont  pas  des  instruments  de  com- 
merce, et  il  suffit  de  lire  la  loi  pour  se  convaincre  que  c'est  de  ces  ins- 
truments seuls  qu'elle  a  voulu  parler,etpour  voir  qu'elle  n'a  entendu 
taxer  que  les  documents  négociables.  Elle  le  dit  formellement,  à 
l'égard  des  billets  promissoires,  lettres  de  change  et  certificats  ou 
reçus  de  dépôts.  Quant  aux  autres  documents  que  nous  avons 
vus,  elle  ne  le  décide  pas  formellement,  mais  elle  l'indique  d'une 
manière  évidente.  Sauf  dans  les  clauses  qui  énumèrent  les  docu. 
ments  sujets  au  timbre,  elle  ne  parle  que  de  billets,  traites,  lettres 
de  change.  Puisqu'elle  n'a  pas  répété  le  nom  des  autres  docu- 
ments, c'est  qu'elle  les  considérait  comme  de  même  nature.  De 
plus,  elle  parle,  à  plusieurs  reprises,  des  droits  et  des  obligations 
d'un  porteur  de  bonne  foi.    Un  porteur  de  cette  espèce  ne  peut 
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jamais  être  une  des  personnes  qni  ont  pris  part  à  la  confection  du 
doenment  ;  car  aueune  d'elles  ne  ponrait  ignorer  une  violation  de 
la  loi  commise  à  œ  moment.  C'est  nécessairement  quelqu'un  à 
qui  le  document  a  été  transféré.  Gela  suppose  donc  qu'il  s'agit 
d'un  effet  négooiable. 

Il  faut,  en  second  lieu,  que  ces  documents  aient  pour  objet  le 
paiement  d'une  somme  d'argent.  Ici  encore,  la  loi  est  formelle,  à 
l'égard  des  billets,  lettres  de  change,  traites,  certificats  de  dépôt, 
et  lettres  de  crédit.  Elle  est  moins  claire  quant  aux  obligations 
de  corporations.  Mais  tout  doute  disparait,  lorsqu'on  fait  atten* 
tion  que  la  qualité  de  l'impôt  est  en  proportion  du  montant  en 
argent  de  Teffet  dont  il  s'agit.  Comment  pourralt^on  établir  cette 
valeur,  s'il  s'agissait  de  quelque  chose  qui  ne  serait  pas  une  somme 
d'argent  ? 

Mais,  pourvu  qu'ils  aient  ces  deux  caractères,  peu  importe  que 
ces  documents  soient  à  ordre  ou  au  porteur  ;  peu  importe  qu'ils 
soient  payables  à  demande,  à  une  date  déterminée,  à  tant  de  leur 
date,  à  tant  de  jours  de  vue.  Et,  puisqu'il  faut  des  timbres  sur 
tous  les  instruments  de  cette  espèce,  il  suit  que  si  un  billet  ou  une 
traite  sont  altérés  de  manière  à  en  faire  un  nouveau  document,  il 
faut  les  timbrer  de  nouveau.  On  considère  comme  suffisante  pour 
constituer  un  nouveau  document,  l'altération  qui  porte  sur  la  date, 
sur  la  somme.  Il  n'y  a  pas  besoin  de  timbrer  de  nouveau  un  écrit 
qui  n'a  reçu  qu'une  altération  sans  importance,  surtout  lors- 
qu'elle se  fait  en  exécution  d'une  convention  primitivement  arrêtée 
entre  les  parties. 

Qudi  effetê  rCont  poi  besoin  de  timbres  f 

Se  trouvent  exempta  de  timbres,  les  billets  faits,  soit  sous  seing- 
privé,  soit  devant  notaire,  qui  promettent  de  payer  autre  chose 
qu'une  somme  d'argent  déterminée,  ou  qui,  promettant  une  somme 
d'argent,  ne  sont  payables  qu'à  un  individu,  parcequ'ils  manquent 
aux  deux  conditions  que  nous  avons  vues.  A  cette  dernière  classe 
appartiennent  les  obligations  notariées. 

En  sont  aussi  exemptés,  les  billets,  lettres  de  change,  traites  ou 
mandats,  qui  promettent  ou  ordonnent  le  paiement  d'une  somme 
d'argent  sous  condition,  parceque  ce  ne  sont  pas  des  billets  ou  let- 
tres de  change,  ou  traites  dans  le  sens  ordinaire,  et  que  la  loi 
n'ayant  pas  défini  les  expressions  qu'elle  emploie,  celles-ci  doivent 
être  prises  dans  le  sens  ordinaire. 

Il  résulte  de  ce  qui  précède  une  conséquence  qui  pouvait  être 
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d'nne  grande  port^,  lorsque  nous  étions  inondés  par  la  mon- 
naie d'argent  des  Etate-Ums,  et  qui  n'est  paa  sans  importance 
pratique  encore  aujourd'hui.  On  faisait  alors  un  grand  nom- 
bre de  billets  et  de  traites  payable»  en  monnaie^  c'est-à-dire, 
en  monnaie  d'argent.  De  pareils  documents  sont  n^ociables, 
sans  doute,  au  moins  depuis  la  promulgation  du  code  civil,  (art 
1573)  ;  mais  ce  ne  sont  pas  des  billets  ou  des  lettres  de  change, 
au  sens  propre  et  légal  du  mot.  Ils  n'entrainent  pour  leurs  por- 
teurs, ni  les  droits  stricts  et  spéciaux  résultant  des  billets  et  des 
lettres  de  change.  Ils  ont  les  mêmes  effets  légaux  que  des  billets 
ou  traites  pour  la  livraison  de  grains  ou  autres  marchandises. 
Notamment,  ils  ne  donnent  aucun  recours  au  porteur  contre  les 
endosseurs.  Et,  pour  ne  nous  occuper  que  de  la  question  du  tim- 
bre, ils  ne  sont  pas  soumis  à  l'obligation  du  timbre  proportionnel. 

Il  est,  cependant,  à  ma  connaissance,  qu'en  pratique  on  avait 
l'habitude  de  leur  apposer  des  timbres  comme  à  de  véritables 
effets  de  commerce.  Il  est  vrai  aussi,  que  les  marchands  les  consi- 
déraient comme  tels,  et  s'imaginaient,  à  tort,  qu'ils  donnaient  à 
leurs  porteurs  tous  les  droits  du  porteur  \égvX  d'une  lettre  de  chan- 
ge, ou  d'un  billet  promissoire. 

On  ne  voit  guère  de  ces  billets  aujourd'hui,  mais  il  n'est  pas  inu- 
tile de  constater  que,  s'il  s*en  faisait  encore,  ils  seraient  exempts 
de  la  loi  sur  le  timbre  des  effets  de  commerce. 

Sont  encore  exempts  de  timbres,  les  billets,  lettres  de  change 
ou  traites,  émanant  d'un  officier  soit  du  gouvernement  impérial, 
soit  du  gouvernement  de  la  Puissance,  en  sa  qualité  officielle  ;  les 
mandats  snr  la  poste  ou  sur  une  caisse  d'épargnes  de  bureau  de 
poste  ;  .les  debentures^  ou  coupons  d'une  corporation  municipale, 
les  billets  des  banques  incorporées  par  le  parlement  du  Canada,  et 
les  chèques  sur  ces  mêmes  banques  ou  sur  des  banques  d'épargnes, 
si  ces  chèques  sont  payables  à  demande. 

Quelques  unes  de  ces  exemptions  demandent  un  mot  d'expli- 
cation. J'ai  donné  comme  exemptés  les  billets  donnés  par  cer* 
tains  officiers  publics.  La  loi  ne  parle  que  des  traites  ;  mais  il 
est  évident  qu'on  doit  l'appliquer  aussi  aux  billets.  La  même 
raison  se  rencontre  dans  les  deux  cas  ;  c'est  que  taxer  ces  docu- 
ments, ce  serait  taxer  l'Etat  lui-même,  ce  qui  est  contraire  à  tous 
les  principes  de  taxation.  D'ailleurs,  la  question  est  sans  intérêt 
pratique,  car  il  est  bien  certain  que,  ni  ces  officiers,  ni  le  gouver- 
nement du  Canada,  ne  s'aviseront  jamais  de  se  prévaloir,  pour  ce 
cas,  des  dispositions  de  la  loi. 
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J'ai  dît  :  officier  soit  du  gouyeniexBent  imperial,  soit  du  goii' 
vemement  du  Canada.  Au  lieu  de  ces  derniers  mots,  le  statmt 
se  sert  de  Texpression:  gouvernement  provincial.  Mais  il  est 
clair  qu'ici  provincial  a  été  mis  par  inadvertance.  On  a  oublié 
de  changer  le  mot,  en  copiant  la  loi  qui  avait  été  faite  pour  Tan- 
cienne  province  du  Canada. 

Quant  aux  chèques,  on  est  généralement  sous  l'impression  à 
Qnébec  du  moins,  que  pour  qu'ils  n'aient  pas  besoin  de  timbres,  il 
faut  qu'ils  soient  au  porteur.  Beaucoup  de  marchands  qui  ont 
des  blancs  de  chèques  portant  à  ordre  ou  au  parleur^  croient 
devoir  rayer  les  mots  à  ordre.  Je  ne  sais  d'où  peut  venir  cette 
idée;  mais  elle  n'est  certainement  pas  fondée  sur  la  loi.  Tout  ce 
que  le  statut  exige,  c'est  que  le  chèque  soit  payable  à  demande. 
Peu  importe,  du  reste,  qu'il  soit  payable  à  ordre  ou  au  porteur. 

Les  seules  debentures  exemptées  de  timbres  sont  celles  émi^ 
ses  par  une  corporation  municipale.  L'exemption  faite  pour  cette 
espèce  de  corporation,  implique  nécessairement  que  les  debentures 
émises  par  d'autres  corporations  doivent  être  timbrées.  On  doit 
donc  apposer  des  timbres  aux  debentures  des  compagnies  des  minesy 
de  chemins  de  fer,  ou  de  toutes  autres  compagnies  incorporées  qui 
sont  autorisées  à  en  émettre. 

Cette  dernière  conséquence  de  la  loi  a  une  portée  si  grandCj 
qu'elle  démontre  la  nécessité  de  l'amender  pour  assimiler  toutes 
les  debentures  de  corporations.  L'impôt  du  timbre  serait  ume 
charge  énorme  pour  nos  nombreuses  compagnies  de  chemin  de  fer 
de  formation  récente. 

Bien  que  la  loi  ne  le  dise  pas  expressément,  l'exemption  ne  doit 
pas  s'appliquer  aux  debentures  de  corporations  municipales  étran- 
gères au  Canada.  Car  la  raison  de  l'exemption  ne  leur  est  aucu' 
nement  applicable,  sans  compter  que  celles  de  ces  corporations  qui 
ne  sont  pas  établies  dans  une  possession  britannique,  ne  sont  pas 
des  corporations  d'après  nos  lois. 

Enfin,  sont  exempts  de  timbres,  les  effets  de  commerce  que 
nous  avons  vu  y  être  ordinairement  assujettis,  lorsqu'ils  sont  pour 
une  somme  moindre  de  $25  (sect.  1).  Ainsi)  un  billet  de  $24,99 
n'a  pas  besoin  d'avoir  de  timbre  ;  mais  un  billet  de  $25,  ou  davan- 
vantage,  doit  en  être  revêtu. 


158  DU  TIMBES  DIS  XFFETB  Dl  OOUHXBOX. 

II. 
Qtiand  le  timbre  doit-il  Ure  apposé  f 

Il  faut  ici  distinguer  entre  les  effets  de  commerce  créés  en 
Canada,  et  oeuz  crées  à  Tétranger  qui  sont  seulement  n^ociéi 
dans  la  Puissance. 

Pour  les  effets  de  commerce  créés  en  Canada,  le  timbre  doit  ôtie 
apposé  lorsqu'ils  sont  émis;  car,  c*est  à  ce  moment  qu'ils  com- 
mencent à  exister  au  point  de  vue  légal,  (L.  C.  il.  17  p.  3  ;  con- 
tra, ibid,  p.  51). 

Mais,  que  faut-il  entendre  par  émission  7  II  faut  entendre,  non 
pas  la  confection,  ni  Taction  de  signer^  mais  la  remise  au  premier 
porteur  ou  béoéficiaire.  C'est  à  ce  iuometit)  mais  à  ce  moment 
seulement,  que  le  document  est  dans  la  circulation,  et  qu'il  pro^ 
duit  des  effets  légaux.  Auparavant,  ce  ti'était  qU'uU  morceau  de 
papier.  Or  le  billet  ou  la  traite  à^accommadatitm  n'étant  émis, 
n'entrant  en  circulation  que  lorsquHls  sont  escomptés,  c'est  à  ce 
moment  seulement  qu'ils  ont  besoiu  d^âtre  têtus  de  timbres, 
(Downes  c  Richardson  5  B  et  A,  page  674. 

Quant  aux  effets  de  commerce  créés  à  l'étranger^  ils  doivent 
'être  timbrés  au  moment  où  ils  sont  négociés  pour  la  première  fois 
<ea  Canada.  Et,  par  négociation^  il  faut,  ici,  entendre  endossement 
^u  acceptation  ;  car  la  loi  (sect.  4)  ne  s'occupe  pas  du  transfert 
des  effets  au  porteur  créés  à  l'étranger.  Est-ce  par  inadvertance, 
est-ce  à  dessein  ?     C'est  ce  qu'on  ne  pourrait  dire  avec  certitude. 

Du  reste,  pourvu  que  le  timbre  soit  mis  au  moment  voulu,  peu 
importe,  s'il  s'agit  d'un  effet  créé  en  Canada,  que  ce  timbre  soit 
apposé  par  le  faiseur  ou  tireur,  ou  par  le  preneur  ;  et,  s'il  s'agit 
d'un  effet  étranger  négocié  en  Canada,  que  le  timbre  soit  apposé 
par  l'endosseur  ou  par  le  preneur. 

La  loi  dit,  il  est  vrai,  (sect.  10)  que  le  timbre  doit  être  mis  par 
le  faiseur,  ou  le  tireur,  ou,  s'il  s'agit  d'un  effet  étranger,  le  premier 
endosseur  en  Canada.  Mais  cela  veut  seulement  dire  que  ce  sont 
ces  personnes  qui  sont'  obligées  de  payer  le  coût  du  timbre.  Car 
l'intention  du  législateur,  qui  est  d'assurer  le  paiement  de  l'impôt, 
se  trouve  aussi  bien  réalisée  d^une  manière  que  d'une  autre. 

Mais,  encore  une  fois,  car  on  ne  saurait  faire  trop  d^attention  à 
ce  point,  il  faut  en  tout  cas  que  le  timbre  soit  mis,  s'il  ne  l'a  été 
plus  tôt,  pendant  que  les  parties,  soit  à  l'émission  d'un  effet,  soit 
à  sa  première  négociation  en  Canada,  sont  encore  en  présence 
l'une  de  l'autre*    Dès  que  les  parties  se  sont  séparées,  ne  se  fïït-il 
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écoulé  qu'âne  minute,  il  est  trop  tard,  et  les  conséquences  graves 
qne  nous  allons  yoir  seront  produites.  Sans  doute  on  présume 
bien  que  les  timbres  qui  se  trouvent  sur  un  effet  de  commerce  ont 
été  mis  au  moment  voulu  ;  mais  la  preuve  contraire  est  permise. 
C'est  ainsi,  par  exemple,  qu'on  pourrait  prouver  qu'une  lettre  de 
change  qui  comporte  avoir  été  tirée  hors  du  Canada,  sur  laquelle 
on  n'a  apposé  de  timbres  qu'an  moment  de  sa  n^ociation  dans  la 
Puissance,  a  réellement  été  tirée  dans  le  Canada,  et  aurait  dû 
être  timbrée  lors  de  sa  confection,  (Bartlett  c  Smith,  11  M.  et  W. 
p.  483  ;  Hamelin  c  Bruok,  9  Q.  B.  p.  306  ;  Steadman  c  Duhamel, 

I  C.  B.  p.  888). 

Ceci  montre  le  danger  d'une  pratique  très  générale  dans  le 
commerce.  Beaucoup  de  marchanda  se  font  donner  des  billets^ 
les  gardent,  ou  même  les  mettent  dans  une  banque  pour  faire  col" 
lecter,  et  n'y  apposent  des  timbres  qu'au  moment  où  ils  sont  obli' 
gés  de  s'en  servir  dans  une  poursuite.  Il  est  clair  qu'il  y  a  là  une 
violation  flagrante  de  la  loi,  une  violation  qui  fait  perdre  des 
sommes  considérables  à  l'Etat,  et  peut  entraîner  les  résultats  les 
plus  désastreux  pour  ceux  qui  s'en  rendent  coupables. 

Quels  sont  les  timbres  qu'il  faut  apposer  f 

Cette,  question  ne  soulève  guère  dâ  difficultés.  D'abord,  il 
faut  que  ce  soient  des  timbres  émis  par  le  gouvernement  du  Canada. 

II  est  bien  évident,  par  exemple,  que  l'apposition  d'un  timbre 
judiciaire,  ou  d'enregistrement,  de  la  province  de  Québec,  serait 
considérée  comme  non  avenue. 

Mais  il  ne  suffit  pas  qu'on  se  serve  de  timbres  émis  par  le  gou- 
vernement da  Canada.  Il  faut  que  ce  soient  des  timbres  destinés 
aux  effets  de  commerce.  C'est  ainsi  par  exemple,  qu'il  ne  servi- 
rait de  rien  d'apposer  des  timbres-poste.  On  a  jugé  le  contraire 
en  Angleterre,  mais  c'est  pareeque  le  statut  anglais  n'avait  pas  une 
disposition  précise  comme  celle  du  nôtre. 

Quant  à  la  valeur  que  doivent  avoir  les  timbres,  elle  dépend  de 
la  somme  portée  dans  l'effet  de  commerce.  Il  faut  1  cent  pour 
$25;  2  cents  pour  une  somme  de  $25.01  à  $50  inclusivement;  3 
cents  de  $50.01  à  $100  inclusivement;  puis  3  cents  pour  chaque 
$100  additionnels,  et  pour  la  fraction  de  100  qui  dépasse  le  der- 
nier cents  piastres.  Par  exemple  :  un  billet  de  $600.01  doit  por- 
ter 21  cents  de  timbres.  En  effet,  il  faut  3  cents  pour  le  premier 
cent,  3  cents  pour  chacun  des  cinq  $100  additionnels,  puier  3  cents' 
pour  la  fraction  de  100  qui  dépasse  600. 
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Mais,  pour  sayoir  la  valeur  des  timbres  qu'il  faut  mettre  m 
tin  effet  de  commerce  qui  porte  intérêt,  faut-il  tenir  compte  setde- 
ment  du  principal,  ou  bien  faut-il  compter,  en  Qutre,  les  intérêts  à 
accroître  jusqu'à  déchéance  ?  (Pruessing  c  [ng,  4  Barnew.  et  Aid. 
page  204).  Il  ne  fkut  tenir  compte  que  du  principal;  car  le 
document)  lors  de  sa  création,  ne  comporte  que  le  principal,  et 
comme  il  pourrait  être  payé  de  suite,  exiger  un  timbre  pour  les 
intérêts,  ce  serait  exiger  un  timbre  pour. 

Voilà  pour  le  cas  où  il  s'agit  d'un  effet  de  commerce  à  un  seul 
exemplaire.  Mais,  s'il  s'agit  d'une  lettre  de  change  à  plusieurs 
exemplaires,  chacun  devant  porter  la  preuve  de  l'acquittement  du 
droit,  on  doit  traiter  chacun  comme  une  lettre  de  change  distincte, 
et  le  revêtir  de  timbres  en  conséquence.  Seulement,  s'il  y  a  deuï 
exemplaires,  on  doit  mettre  2  cents  là  où  il  en  faudrait  3  pour  tin 
exemplaire  unique  ;  s'il  y  a  trois  ou  quatre  exemplaires,  on  n'est 
obligé  de  mettre  qu'un  cent  sur  chacun  à  la  place  de  chaque  3 
cents  qu'il  faudrait  sur  un  exemplaire  unique. 

Supposons,  par  exemple,  une  traite  tirée  à  deux  de  change 
pour  $543.  Chaque  exemplaire  devra  porter  12  cents  de  timbres. 
En  effet,  il  faut  y  mettre  autant  de  2  cents  qu'il  aurait  fallu  de 
3  cents  sur  un  exemplaire  unique.  Or,  d'après  ce  que  nous  avons 
vu  plus  haut,  il  aurait  fallu  ici  6  fois  3  cents.  Il  faudra  donc 
apposer  6  fois  2  cents  sur  chacun  des  deux  exemplaires. 

S'il  y  avait  eu  trois  exemplaires  ou  quatre,  chacun  aurait  dÛ 
porter  6  cents  de  timbres. 

Comme  on  peut  le  voir,  le  total  du  droit  se  trouve  plus  élevé^ 
non  seulement  pour  4  exemplaires  que  pour  trois,  mais  même  pour 
deux  que  pour  trois.  En  effet,  ce  total  sera  de  24  cents  pour  deuï 
exemplaires,  et  de  18  cents  seulement  pour  trois. 

Il  y  a  là  une  anomalie.  L'intention  évidente  de  la  loi,  c'est  de 
faire  payer  le  même  droit^  quel  que  soit  le  nombre  d'exemplaires^ 
Mais,  pour  réaliser  complètement  cette  intention,  il  aurait  fallu, 
au  cas  de  deux  exemplaires,  ne  mettre  que  1^  cent,  au  lieu  de  3, 
sur  chacun  ;  au  cas  de  quatre  exemplaires,  il  aurait  fallu  ne  met- 
tre que  f  de  cent,  à  la  place  de  3  cents,  sur  chacun  d'eux.  Cela 
aurait  nécessité  des  timbres  pour  des  fractions  de  cent.  Ne  vou- 
lant pas  en  émettre,  on  a  dû  adopter  le  système  que  nous  avons 
vu. 

Nous  savons  quels  timbres  il  faut  mettre  dans  chaque  cas,  et  la 
valeur  totale  que  doivent  représenter  ceux  mis  sur  un  même  docu- 
knent.    Il  ne  me  reste  plus  qu'à  ajouter  ceci,  savoir  :  peu  importe 
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la  valeur  de  chacun  des  timbres  apposés.  Ainsi,  lorsqu'il  faut 
60  cents,  on  peut  indifféremment  se  servir  d*un  seul  timbre  de  60 
cents,  ou  bien  de  plusieurs  timbres  de  1, 2, 10  cents,  etc. 

Comment  doivent  être  mis  les  timhrei  f 

J*ai  toujours  supposé,  jusqu'ici,  que  le  timbre  des  effets  de 
commerce  consiste  dans  un  timbre  mobile.  C'est  parceque  je  me 
8UÎS  placé  au  point  de  vue  de  la  pratique.  La  loi  autorise  le  gou- 
vernement à  faire  fabriquer  du  papier  timbré.  On  pourrait,  si  la 
chose  eût  été  faite,  satisfaire  à  la  loi  en  écrivant  les  effets  de  com- 
merce sur  une  feuille  de  ce  papier  portant  le  timbre  voulu. 

Mais  l'administration  n'a  pas  encore  fait  fabriquer  de  ce  papier. 
Elle  en  a  probablement  été  empêchée  par  la  dépense  qu'aurait 
entraînée  la  confection  de  papier  aux  différentes  sortes  de  timbres 
nécessaires,  et  surtout  par  ce  qu'elle  supposait  que  le  commerce 
préférerait  des  timbres  mobiles  au  papier  timbré.  Souvent  il 
arrive,  dans  le  cours  des  affaires,  qu'une  personne  prépare  un  bil- 
let, Boit  pour  le  faire  signer  par  son  débiteur,  soit  pour  le  faire 
escompter.  Que  cette  personne  change  d'idée,  que  le  débiteur 
refuse  de  signer,  ou  la  banque  d'escompter,  la  valeur  du  timbre 
sera  perdue,  si  le  billet  est  sur  du  papier  timbré.  Au  contraire, 
on  ne  perd  rien,  dans  un  cas  pareil,  avec  des  timbres  mobiles. 

Nous  allons  donc  nous  occuper  exclusivement  de  ceux-ci.  Voici 
comment  ils  doivent  être  apposés.  Après  les  avoir  collés  sur  le 
document  à  timbrer,  ou  avant  de  le  faire,  peu  importe,  le  faiseur 
ou  tireur  écrit  sur  le  timbre  son  nom,  ou  ses  initiales,  ou  une  par- 
tie quelconque  de  sa  si^ature.  Il  est  évident  qu'il  peut  faire 
faire  cette  opération  par  une  autre  personne  comme  il  peut  lui 
faire  signer  pour  lui  le  document. 

Mais  une  personne  qui  n'en  aurait  pas  reçu  le  mandat  du  tireur 
OU  du  faiseur,  n'aurait  pas  plus  le  droit  d'oblitérer  le  timbre  que 
de  signer  le  document.  Par  conséquent,  on  doit  considérer  comme 
illégale  une  pratique  assez  répandue  dans  le  commerce.  On  laisse, 
volontairement  ou  par  inadvertance,  le  timbre  intact  jusqu'au 
moment  où  l'on  a  besoin  du  document  dans  une  poursuite,  ou  pour 
un  protêf.  Puis  alors,  le  porteur,  ou  une  personne  quelconque 
met  les  initiales  du  faiseur  ou  tireur,  et  la  date  que  nous  allons 
voir.  Ceci  est  contraire,  non  seulement  à  la  lettre,  mais  à  l'esprit 
le  plus  évident  de  la  loi  (sect.  4)..  En  effet,  la  formalité  dont 
nous  nous  occupons,  a  pour  objet  d*empêcher  que  le  même  timbre 
ne  paisse  servir  une  seconde  fois.     Il  faut  donc  que,  dès  la  pre- 
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filière  fois  qu'on  en  fuit  usage,  on  le  mettre  impropre  à  servir  de 
nouveau.  Or,  aveo  la  pratique  que  je  viens  de  signaler,  le  même 
timbre  pourrait  passer  successivement  sur  dix  billets,  ou  même 
davantage. 

En  même  temps  que  Ton  met  sur  le  document  la  signature  on 
les  initiales  du  tireur,  ou  du  faiseur,  il  faut  aussi  y  écrire  ou  im- 
primer la  date  du  document. 

Mais,  que  faut-il  entendra  ici  par  date  du  document  ?  Est^^e 
la  date  qui  y  est  portée?  Est-ce,  au  contraire  la  date  du  jour  où 
il  est  véritablement  créé  comme  effet  de  commerce,  c*est-à-dire,  la 
date  du  jour  où  il  est  mis  en  circulation  par  la  remise  qui  en  est 
faite  ?  La  loi  n*est  pas  très-claire  sur  ce  point.  Dans  un  endroit, 
elle  dit  qu'on  doit  mettre  la  date  du  jour  où  le  timbre  est  apposé. 
Quelques  lignes  plus  loin,  elle  exige  que  la  date  écrite  sur  le  tim- 
bre s^accorde  avec  celle  du  document. 

Je  n'hésite  cependant  pas  à  dire  que  la  date  qu'il  faut  écrire, 
c'est  celle  portée  sur  le  document.  Il  ne  faut  pas  oublier  que, 
comme  le  statut  lui-même  le  déclare,  cette  formalité,  comme  celle 
de  l'apposition  de  la  signature,  a  pour  but  d'identifier  le  timbre 
avec  le  document,  pour  empêcher  qu'il  ne  serve  une  seconde  fois 
sur  un  autre.  Le  timbre  doit  donc  porter  les  caractères  qui 
servent  à  individualiser  un  effet  de  commerce,  à  le  faire  distin- 
guer de  tout  autre.  Or  ces  caractères,  ce  sont  le  nom  de  la  pre- 
mière personne  qui  y  devient  partie,  et  la  date  qui  y  est  mise.  Il 
faut  donc  que  ces  deux  choses  soient  écrites  sur  le  timbre,  pour 
que  l'oblitération  en  soit  complète,  pouf  qu'on  ne  puisse  plus 
le  faire  servir. 

Quant  à  l'objection  tirée  de  ce  que  la  loi  dit,  dans  un  endroit, 
que  l'on  doit  mettre  la  date  de  l'apposition  du  timbre,  il  est  facile 
d'y  répondre.  Le  rédacteur  de  la  loi  s'est  placé  au  point  de  vue 
de  ce  qui  arrive  le  plus  souvent  en  pratique  ;  il  a  supposé  que  le 
timbre  est  apposé  précisément  le  jour  où  le  document  est  écrit, 
par  conséquent  à  la  date  qui  y  est  portée.  La  preuve  qu'il  a 
entendu  obliger  de  mettre  sur  le  timbre  cette  dernière  date,  c'est 
qu'il  ne  fait  résulter  une  présomption  de  violation  de  la  loi,  que 
du  fait  de  n'avoir  pas  inscrit  une  date  s' accordant  avec  celle  du 
billet,  et  non  du  fait  d'avoir  omis  d'indiquer  la  date  de  l'apposi- 
tion du  timbre. 

Si  l'opinion  que  je  viens  de  soutenir,  et  la  raison  que  j'en  ai 
donnée  sont  admises,  il  faut  considérer  comme  erronée  la  décision 
de  la  Cour  de  Bévision  de  Québec,  dans  la  cause  de  la  Banque 
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d^  Union  e.  Cook^  et  s'en  tenir  à  Tayis  da  juge  J.  T.  TaMherean, 
qui  a  dififéré  d*opînioD  avec  la  majorité  de  la  ooor.  Il  a  été  jogé 
daDS  cette  cause  que,  lorsqu'il  y  a  plusieurs  timbres  sur  le  même 
document,  il  n'est  pas  nécessaire  d'écrire  le  nom  et  la  date  sur 
chacun  d*euz,  et  qu'il  suffit  que  sur  chacun  se  trouye  une  partie 
soit  du  nom,  soit  de  la  date. 

On  peut  facilement  se  convaincre,  qu'avec  ce  mode  d'oblitéra- 
tion, le  même  timbre  pourrait  servir  plusieur  fois.  Supposons, 
par  exemple,  que,  sur  l'un  des  timbres,  on  n'ait  mis  que  la  date, 
qu'est-ce  qui  empêcherait  qu'on  ne  le  mit  sur  un  autre  billet  de 
même  date  signé  par  une  autre  personne.  Si  l'on  n'a  mis  que  les 
initiales,  ne  pourrait-on  pas  faire  servir  le  timbre  à  un  autre  docu- 
ment, de  date  différente,  signé  par  la  même  personne  7 

J'ai  supposé,  dans  ce  qui  précède,  que  l'oblitération  des  timbres 
doit  se  faire  en  y  mettant  et  les  initiales  de  la  personne  qui  doit 
apposer  les  timbres,  et  la  date  du  document.  Ce  n'est  pas  ce 
qui  se  fait  en  pratique.  Dans  l'usage  on  se  contente  de  mettre  la 
date.  On  se  fonde  pour  cela  sur  la  section  4  du  statut,  laquelle 
n'exige  qu'une  des  deux  choses  dont  j'ai  parlé.  Mais  cette  opinion 
est  condamnée  par  la  sect,  il,  laquelle  les  exige  toutes  deux,  et 
décide  que  s'il  en  manque  une,  il  y  a  présomption  qu'on  n'a  pas 
apposé  de  timbres  comme  le  veut  la  loi.  Or  des  deux  clauses,  la 
lie  doit  remporter  sur  la  4e.  car  elle  est  plus  récente  de  plus  de 
trois  ans.  D'ailleurs,  toutes  les  raisons  que  je  viens  de  donner 
montrent  la  nécessité  qu'il  y  a  d'exiger  la  date  et  les  initiales  pour 
assurer  le  paiement  du  droit.  £lles  prouvent  donc  que  mon 
interprétation  du  statut  est  la  seule  qui  soit  conforme  à  sou  objet 
et  à  son  esprit. 

IIL 

Qui  peut  remédier  au  défaut  d^appositian  des  timbreSf  ou  à 

Virrégularité  de  V apposition  f 

Supposons  qu^un  effet  de  commerce  ait  été  mis  en  circulation 
sans  être  timbré,  ou  après  l'avoir  été  d'une  manière  irrégulière, 
nous  verrons  dans  un  instant^  qu'il  peut  résulter  de  cette  omission 
les  conséquences  les  plus  graves*  Il  est  donc  important  de  savoir 
s'il  y  a  moyen  d'éviter  ces  conséquences,  et  qui  peut  s'en  sauver. 

Ici  encore,  on  est  sous  de  très  fausses  impressions  dans  le  com- 
merce. Voici  ce  qui,  à  ma  connaissance,  se  pratique  assez  sou- 
Vent.  On  fait  un  billet  ou  une  traite,  on  les  met  en  circulation, 
Sans  y  apposer  de  timbres^  ou  avec  un  timbre  insuffisant.    L'écrit 
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passe  ainsi  dans  plusieurs  mains.  Finalement,  il  arrive  à  un 
porteur  qui,,  soit  parcequ41  se  fait  scrupule  de  frauder  l'Etat,  soit 
parcequ41  a  beéoin  de  se  servir  du  document  dans  une  poursuite, 
désire  remédier  à  la  violation  de  la  loi.  S'imaginunt  qu'il  en  a 
le  pouvoir,  il  emploie  les  moyens  que  nous  verrons,  et  se  croit  en 
règle  avec  la  loi  comme  avec  sa  conscience. 

Cette  opinion,  assez  généralement  répandue  dans  le  commerce, 
s'explique  facilement.  Nous  allons  voir  que  la  loi  parle  d'un  por- 
teur de  bonne  foi.  Or,  pour  une  personne  qui  n'a  pas  étudié  la 
loi,  il  semble  que,  lorsqu'un  homme  s'est  comporté  de  manière  à 
avoir  la  conscience  tranquille,  il  est  difficile  de  ne  pas  admettre 
qu'il  est  un  porteur  de  bonne  foi.  De  plus,  cette  opinion  peut 
s'appuyer  sur  un  jugement  rendu  par  la  Cour  Supérieure  de  Que* 
bec,  et  sur  un  autre  rendu  par  la  Cour  Supérieure  de  Montréal. 
Ces  deux  cours  ont  déclaré  valide  l'apposition  de  timbres  faite 
après  qu'une  action  a  été  intentée  sur  un  billet  insuffisamment 
timbré,  (L.  C.  Jurist,  12,  291  ;  L.  C.  R.  17^  2). 

Mais  il  n'en  faut  pas  moins  tenir  cette  opinion  pour  erronée. 
Le  jugement  de  la  Cour  Supérieure  de  Québec  a  été  renversé  à 
l'unanimité  par  la  Cour  d'Appel,  et  il  devait  l'être.  Car  la  doc- 
trine qui  est  consacrée  est  contraire  aux  principes  les  plus  certains 
de  la  loi  sur  le  timbre  des  effets  de  commerce,  et  elle  en  détruirait 
toute  l'économie. 

Cette  loi  a  voulu  punir  sévèrement  tous  ceux  qui  prennent  part 
à  une  fraude  au  détriment[^des  revenus  de  l'Etat.  Mais  le  législa- 
teur n'a  pas  entendu  que  la  peine  édictée  retombât  sur  un  inno- 
cent, sur  un  individu  qui  est  devenu  partie  à  un  effet  de  com- 
merce, ou  l'a  acquis,  sans  savoir  que  ceux  qui  l'on  créé  ont  violé  la 
loi  du  timbre.  Il  protège  donc  le  porteur  de  bonne  foi,  c'est-à- 
dire)  le  porteur  qui  a  pu  ignorer  la  fraude  commise  au  détriment 
du  revenu  public. 

Voyons  quelle  est  la  partie  à  un  effet  de  commerce  qui  se  trouve 
dans  ces  conditions.  Est-ce  le  premier  preneur  d'un  billet?  Non 
évidemment.  Car  au  moment  où  il  a  reçu  le  document,  celui-ci 
était  en  contravention  avec  la  loi.  Il  a  dû  voir,  de  suite,  que  la 
loi  était  violée,  et  savoir  que  l'écrit  était  nul.  S'il  l'a  accepté 
dans  cet  état,  il  a  consenti  à  en  courir  tous  les  risques,  et  ne  peut 
s'en  prendre  qu'à  lui-même  s'il  souffre  une  perte. 

Est-ce  le  preneur  d'une  lettre  de  change  qui  l'a  reçue  directe- 
ment du  teneur  ?  Pas  davantage.  Car  si,  à  ce  moment,  elle  n'a 
pas  été  timbrée,  et  ne  l'est  pas  avant  que  la  transaction  entre  eux 
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Boit  terminée,  il  doit  savoir  que  les  pénalités  légales  sont  eneonr- 
rues. 

NoD,  jamais  Tinfraction  à  la  loi  ne  peut  être  couyerte  par  une 
personDe  qui  a  reçu  un  effet  do  commerce  non-timbré.  Cette  per- 
BODDC  conDaît  toujours  la  violation  de  la  loi,  et  ne  mérite  aucune 
faveur,  aucune  protection. 

Yoici  ce  que  la  loi  entend  par  un  porteur  de  bonne  foi.  Pierre 
fait  un  billet  pour  $500  en  faveur  de  Jacques,  et  le  lui  remet  sans 
y  apposer  de  timbres,  ou  avec  des  timbres  insuffisants.  Jacques 
garde  le  billet  dans  cet  état,  puis,  voulant  le  transférer  à  Paul,  il 
y  met  les  timbres  voulus  et  le  lui  endosse.  Au  moment  où  le  bil- 
let arrive  à  Paul,  celui-ci  n'a  aucun  moyen,  à  la  seule  inspection 
du  billet,  de  savoir  s'il  a  été  timbré  d*une  manière  régulière.  Il 
n'en  peut  être  informé  que  par  une  preuve  extrinsèque.  Tant 
qu'il  n'a  pas  cette  preuve,  il  ignore  la  violation  de  la  loi.  Il  doit 
donc  être  traité  comme  un  porteur  de  bonne  foi. 

La  loi  considère  encore  comme  un  porteur  de  bonne  foi,  celui 
qui,  par  inadvertance,  a  reçu  un  document  qui  ne  portait  pas  asses 
de  timbres.  Mais  c'est  à  lui  de  prouver  cette  inadvertance,  et 
l'on  ne  peut  guère  l'admettre  que  dans  le  cas  où  il  se  serait  trompé 
sur  la  somme  portée  dans  le  document.  Car  si,  connaissant  cette 
somme,  il  s'est  simplement  trompé' sur  la  quantité  de  timbres 
qu'elle  rendait  nécessaire,  son  erreur  n'est  plus  qu'une  erreur  de 
droit,  et  personne  n'est  sensé  ignorer  la  loi.  Admettre  cette  erreur 
comme  excuse,  ce  serait  détruire  presque  tout  l'économie  des  lois 
fiscales  et  même  dos  lois  de  police. 

Il  s*est  présenté  sur  la  question  qui  nous  occupe,  un  grand  nom- 
bre d'espèces  intéressantes.  J'en  rapporterai  deux  pour  faire 
comprendre  Tinterprétation  qu'il  faut  donner  à  la  loi.  Un  indi- 
vidu voulant  se  procurer  de  l'argent  pour  jouer,  se  faisait  endosser 
des  billets  par  un  grand  nombre  de  personnes,  et  les  faisait  escomp- 
ter par  des  changeurs.  Pour  éviter  des  frais,  on  ne  timbrait  pas 
ces  billets.  Mais,  à  leur  échéiince,  le  faiseur  se  bâtait  de  les 
payer,  pour  conserver  son  crédit,  et  en  faire  escompter  d*autres. 
Tout  alla  bien,  tant  que  le  faiseur  fut  capable  de  payer.  Mais,  à 
la  suite  de  pertes  considérables  au  jeu,  il  dut  cesser  ses  paiements 
Les  changeurs,  porteurs  de  ses  billets,  voulurent  alors  se  retourner 
contre  les  endosseurs.  Mais,  auparavant,  ils  eurent  la  précaution 
de  timbrer  les  billets.  Les  endosseurs  refusèrent  de  payer,  disant 
que  la  loi  avait  été  violée.  Les  porteurs  avaient-ils  pu  remédier 
à  cette  violation  de  la  loi  ?  Il  est  clair  que  non  ]  car  ayant  accepté 
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les  billets  timbres,  ils  s'étaient  rendus  complices  de  la  violation  de 
la  loi,  et  ne  pouvaient  plaider  leur  bonne  foi. 

Une  traite  non  timbrée  est  pr^entée,  par  une  personne  antre 
que  le  tireur,  pour  être  acceptée  par  le  tiré.  Elle  ne  porte  pas  de 
timbres.  Le  tiré  qui  s*est  obligé  d'accepter  les  traites  du  tireur, 
est- il  tenu,  envers  lui,  d'accepter  celle-là?  Certainement  non  An 
moment  où  la  traite  lui  est  présentée,  elle  comporte  à  sa  face  une 
violation  de  la  loi.  Il  encourrait  donc  l'amende  en  l'acceptant 
ainsi.  P'un  autre  côté,  il  n'a  pas  le  droit  de  remédier  à  l'infrac- 
tion qui  a  été  commise. 

J'ai  supposé  la  traite  présentée  par  une  autre  que  le  tiré.  Car 
3i,  comme  cela  arrive  souvent,  Pierre  qui  vient  de  vendre  des  mar« 
chandises  à  Jacques,  tire  de  suite  sur  lui  pour  le  prix,  et  lui  pré^ 
sente  la  traite  pour  la  faire  accepter,  Jacques  peut  l'accepter  sans 
qu'elle  soit  timbrée.  Mais,  alors,  elle  doit  être  revêtue  de  timbres 
avant  que  les  parties  ne  se  soient  séparées. 

Quand peut^n  remédier  au  défaut  d^ apposition  des  timbres? 

Ceux  qui  ont  droit  de  remédier  au  défaut  d'apposition  des 
timbres  ne  le  peuvent  pas  faire  à  un  moment  quelconque.  Ils  n'ont 
ce  droit  que  lorsqu'ils  apprennent,  pour  la  première  fois,  que  la 
loi  a  été  violée  à  l'égard  d'un  effet  de  commerce  dont  ils  sont  por- 
teurs, A  fait  un  billet  en  faveur  de  B.  On  n'y  appose  pas  dû 
timbres  en  le  faisant.  B,  après  l'avoir  gardé  un  certain  temps 
dans  cet  état,  y  appose  des  timbres  et  l'endosse  en  faveur  de  C. 
Celui-ci,  recevant  le  billet  revêtu  de  timbres,  «st  de  bonne  foi. 
Il  a  donc  droit  de  remédier  à  la  violation  de  la  loi.  Dès  qu'il 
apprend,  de  n'importe  qu'elle  manière,  que  la  loi  a  été  enfreinte, 
il  doit,  sans  perdre  instant,  se  mettre  en  règle  avec  elle.  Si,  au 
lieu  de  cela,  il  garde  le  billet  dans  son  état  actuel  jusqu'à  ce  qu'il 
ait  besoin  de  s'en  servir,  il  se  rend  lui-même  coupable  d'une  viola- 
tion de  la  loi,  et  aucun  acte  de  sa  part  ne  l'en  peut  relever.  Il 
cesse  d'être  le  porteur  de  bonne  foi  au  secours  duquel  la  loi  a 
voulu  venir.  Il  en  court  toutes  les  peines  et  les  déchéances  que 
nous  allons  voir  dans  un  instant. 

Comment  peut-on  remédier  au  défaut  d'apposition  de^  timbres  f 

De  ce  qui  précède  il  faut  conclure  qu'on  ne  peut  jamais  remé- 
dier au  défaut  absolu  de  timbres  et  très-rarement  on  peut  suppléer 
à  l'insuffisance  des  timbres  quant  à  la  valeur.  On  ne  peut  remé- 
dier non  plus,  à  l'apposition  irrégulière.    Supposons,  par  exemple, 
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qu'on  ait  mis  sur  le  timbre  une  date  autre  que  celle  du  document. 
C'est  comme  si  ron  u'avait  pas  appose  de  timbre  du  tout.  Mais 
il  s'agit  là  d'une  violation  de  la  loi  que  tout  le  monde  peut  aper- 
cevoir à  la  simple  inspection  du  document.  Par  conséquent,  celui 
qui  reçoit  un  effet  de  commerce  sur  lequel  elle  se  rencontre,  ne 
peut  pas  être  considéré  comme  un  porteur  de  bonne  foi.  On  peut 
tirer  de  cela  une  conclusion  pratique  importante  :  c'est  qu'il  ne  faut 
jamais  acquérir  un  effet  de  commerce  sans  s'assurer,  un  moment 
où  l'on  en  devient  possesseur,  qu'il  porte  des  timbres  au  montant 
voulu,  et  que  ces  timbres  ont  la  date  du  document. 

On  peut  voir  facilement,  maintenant,  comment  on  remédie  à  la 
violation  de  la  loi  du  timbre  :  c'est  en  apposant  deux  fois  autant 
de  timbres  qu'il  en  aurait  fallu  à  l'origine,  et  en  mettant  sur  chacun 
d'eux  la  date  du  document,  ainsi  que  les  initiales  de  celui  qui  fait 
l'opération. 

IV. 

QueUea  sont  les  conséquences  du  défaut  d^ apposition  des  timbres^ 

ou  de  leur  apposition  irrégulière  f 

Il  est  extrêmement  important  de  pouvoir  remédier  à  la  viola- 
tion de  la  loi.  Car  cette  violation  entraîne  les  conséquences  les 
plus  graves.  La  première,  c'est  une  amende  de  $100  contre  celui 
qui  fait,  tire,  accepte^  endosse,  signe  ou  paie  un  effet  de  com- 
merce qui  n'a  pas  été  revêtu  des  timbres  exigés  par  la  loi,  Chose 
assez  singulière,  la  loi  ne  fait  pas  encourir  l'amende  à  celui  qui 
reçois  un  pareil  document,  qui  en  devient  possesseur,  bien  qu'il 
puisse  être  aussi  coupable  que  celui  qui  le  lui  donne. 

Mais  la  conséquence  du  défaut  d'apposition  des  timbres,  c'est 
la  nullité  complète  du  document.  Nous  avons  vu  que  dans  cer* 
tains  cas  il  y  a  des  personnes  qui  peuvent  être  relevées  des  suites 
de  cette  nullité.  Sauf  ces  cas,  le  document  n'est  plus  qu'un  mor- 
ceau de  papier  blanc.  Par  conséquent,  ni  le  faiseur,  ni  le  tireur, 
ni  l'accepteur,  ni  l'endosseur  dont  les  noms  y  figurent,  ne  peuvent 
être  poursuivis  pour  les  forcer  à  en  effectuer  le  paiement. 

La  loi  va  encore  plus  loin  que  cela  :  elle  déclare  nul  même  le 
paiement  d'un  effet  non  timbré.  Celui  qui  l'a  fait  peut  donc 
poursuivre  en  répétition.  C'est  là  une  disposition  qui  déroge  au 
droit  commun.  Personne  n'ignore  qu'il  n'y  a  pas  d'action  en 
répétition  de  ce  qui  a  été  donné  en  exécution  d'une  obligation 
naturelle.  Il  y  a  certainement  obligation  naturelle  à  la  charge  du 
faiseij^  ou  de  l'accepteur  d'un  effet  qou  timbré.    Cependant  1q 
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statut  déclare  oe  paiement  nul,  et  pennet  par  là  même  d'en  répé- 
ter le  montant. 

La  nullité  édictée  par  la  loi  donne  beaucoup  d'intérêt  à  nne 
question  qui  s'est  souvent  présentée  ;  c'est  de  savoir  si  Ton  peut 
alors  poursuivre  sur  la  dette  pour  laquelle  le  billet  ou  la  traite 
ont  été  donnés.  Je  n'hésite  pas  à  la  résoudre  dans  l'affirmative. 
Il  ne  faut  pas  oublier  qu'il  s*agit  ici  d'une  loi  pénale.  On  ne 
peut  donc  en  étendre  les  dispositions  au  delà  des  termes  même  du 
statut.  Or  ce  que  le  statut  frnppe  de  nullité,  c'est  le  document 
lui-même.  Il  ne  dit  rien  de  la  dette  qui  peut  en  avoir  amené  la 
création.  Pour  décider  qui  celle-ci  est  éteinte,  il  faudrait  pré- 
tendre que  la  dation  d'un  effet  de  commerce  à  la  place  constitue 
une  dation  en  paiement  ou  une  novation.  Il  n'y  a  certainement 
ni  l'un  ni  l'autre.  Celui  qui  donne  et  celui  qui  reçoit  un  effet  de 
commerce  à  la  place  d'une  créance,  ont  l'intention  d'augmenter, 
et  non  de  diminuer  les  avantages  du  créancier.  Ni  l'un  ni  l'autre 
n'a  la  moindre  volonté  d'acquitter  le  débiteur,  même  si  l'effet  de 
commerce  n'est  pas  payé.  Quant  à  la  novation  en  particulier,  il 
y  a  une  raison  additionnelle  de  décider  qu'il  n'y  en  a  pas  ici; 
car  le  code,  (art.  1171)  décide  que  riutention  de  nover  doit  être 
évidente.  Aussi,  depuis  longtemps  la  jurisprudence  en  France 
et  en  Canada,  décide  invariablement  que  rucceptatiou  d'un  effet 
de  commerce  par  un  créancier  n'entraine  aucune  novation  de  sa 
créance,  (Wilson  c.  Kennedy,  1  Esp.  p.  245  ;  Brown  c.  Watts,  1 
Taunton,  p.  353.) 

Non  seulement  la  nullité  d'un  effet  de  commerce  non  timbré 
n'entraîne  pas  la  nullité  de  la  créance  qui  a  pu  en  occasionner  la 
création,  mais  elle  n'empêche  pas  même  absolument  de  se  servir 
du  document  devant  les  tribunaux  comme  moyen  de  preuve.  Il 
faut  à  cet  égard,  faire  une  distinction.  Il  est  évident  que  celui, 
par  exemple,  qui  ne  peut  poursuivre  sur  un  billet,  parceque  ce 
billet  est  nul  à  raison  de  l'absence  des  timbres  voulus,  ne  pour- 
rait s'en  servir  pour  établir  l'existence  d'une  dette  qua  lui  devait 
le  faiseur,  et  pour  laquelle  le  billet  lui  a  été  donné.  Ce  serait 
aller  contre  l'esprit  de  la  loi,  laquelle  veut  que  le  billet  ne  serve 
alors,  à  aucune  des  fins  pour  lesquelles  il  a  été  donné.  Mais, 
supposons  qu'un  tiers,  ou  même  une  des  parties  au  billet,  ait  besoin 
de  prouver  un  fait  étranger  an  billet,  ils  pourion'^  se  servir  de 
celui-ci  pour  l'établir.  Ainsi,  par  exemple,  on  pourrait  prouver 
qu'un  fait  a  eu  lieu  tel  jour,  en  prouvant  qu'il  a  eu  lieu  le  jour 
indiqué  par  la  date  d'un  billet  non  timbré.    On  pourrait  prouver 
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par  la  manière  dont  il  est  écrit  ou  signé,  la  foliu  on  l'ivresse  de 
celui  qui  Ta  fait  (Gr^ory  c.  Fraser,  3  Gampb.  p.  454.). 

De  ce  que  la  nullité  d'un  effet  de  commerce  non  timbré  n'em- 
pêcbe  pas  de  poursuivre  sur  la  dette  pour  laquelle  il  a  été  donné, 
ni  même  de  s'en  servir  en  certains  cas,  on  aurait  tort  de  conclure 
que  la  nullité  édictée  par  la  loi  est  sans  importance.  .  Elle  peut 
avoir,  au  contraire,  les  conséquences  les  plus  graves.  Ainsi,  par 
exemple,  le  porteur  d'une  traite  ou  d'un  billet  nul  pour  cette 
cause,  ne  pourrait  poursuivre  l'endosseur  qui  le  lui  a  transféré,  ni 
aucun  endosseur  précédent.  Il  ne  pourrait  même  pas  poursuivre 
le  faiseur  ou  le  tireur,  s'il  n'a  de  droits  contr^  eux  qu'en  vertu  de 
la  cession  qui  lui  a  été  faite  du  document.  £n  un  mot,  l'effet  de 
commerce  étant  nul  comme  tel,  on  ne  peut  lui  faire  produire 
aucun  effet  qui  serait  tiré  de  sa  nature  propre. 

Voilà  les  effets  du  défaut  d'apposition  des  timbres.  Mais  nous 
avons  vu  qu'il  ne  suffit  pas  de  les  apposer,  et  qu'il  faut,  en  outre 
les  oblitérer  d'une  certaine  manière.  Si  la  cbose  n'a  pas  été  faite, 
quelles  sont  les  conséquences  de  cette  omission  ?  D'abord,  c'est 
la  présomption  que  les  timbres  n'ont  pas  été  mis  au  moment 
voulu  et  que  la  loi  a  été  violée.  Si  c'était  la  seule  peine  elle 
serait  insuffisante,  car  on  pourrait  détruire  cette  présomption  en 
prouvant  que  les  timbres  ont  été  mis  au  moment  voulu.  Mais  il 
y  a  une  peine  beaucoup  plus  grave.  Le  timbre  qui  n'est  pas 
oblitéré  régulièrement  est  connidéré  comme  s'il  n'avait  pas  été 
apposé  ;  le  document  est  traité  comme  s'il  n'était  pas  timbré  du 
tout,  et  il  est  frappé  d'une  nullité  absolue. 

La  loi  prononce  aussi  une  peine  de  $100  d'amende  contre 
celui  qui  met  U7ie  date  fausse  sur  un  timbre.  Il  est  assez  diffi- 
cile de  comprendre  cette  disposition.  Que  faut-il  entendre  par 
date  fausse  ?  Est-co  une  date  autre  que  celle  portée  pour  le 
document?  Est-ce  au  contraire  une  date  autre  que  celle  de 
l'apposition  du  timbre?  Il  me  parait  évident  qu'il  hut  admettre 
cette  dernière  interprétation.  La  première  interprétation  n'est 
pas  soutenable  ;  comment  supposer  qu'une  personne  sera  assez 
folle  pour  mettre  volontairement  une  date  autre  que  celle  du 
document,  sachant  qu'elle  encourt  par  là  l'amende. 

Voici  comment  la  loi  me  parait  devoir  être  expliquée.  Le 
rédacteur  du  statut  s'est  placé  au  point  de  vue  de  ce  qui  se 
fait  le  plus  souvent  en  pratique  ;  il  a  supposé  que  le  billet  est 
fait  et  émis  le  jour  même  de  la  date  qu'il  porte.  Dans  cette 
supposition  c'est  cette  date  qui  doit  être  mise  sur  le  timbre,  et 
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elle  est  aussi  la  date  de  son  apposition.  En  un  mot,  dans  Vidée 
da  rédacteur,  la  date  du  billet  et  la  date  du  jour  où  devait 
avoir  lieu  Fapposition  du  timbre,  se  confondent.  Suivant  loi 
par  conséquent,  mettre  la  date  du  timbre,  lorsque  celui-ci  est  ap- 
posé plus  tard,  c'était  violer  la  loi,  et  c'est  cette  violation  qu'il 
voulait  punir  ;  mais  nous  avons  vu  que  cette  idée  est  erronée  : 
jamais  un  effet  de  commerce  n'a  besoin  d^être  timbré  avant  d'être 
mis  en  circulation.  Et  comme  il  peut  être  mis  en  circulation 
après  sa  date  il  peut  légalement  être  timbré  à  une  époque  subsé- 
quente à  celle-ci.  La  peine  édictée  par  le  statut  ne  pourra  donc 
jamais  être  encourue. 

F.  Lanoilieb. 


POWERS  OP  COURTS  TO  PRONOUNCE  UPON  THE 

CONSTITUTIONALITY  OF  FEDERAL  AND 

PROVINCIAL  STATUTES. 

In  the  last  number  of  La  Revue  Critiqxte^  at  pp.  50  and  51, 
the  writer  of  the  present  article  in  discussing  the  powers  of  Pro- 
vincial Legislatures,  made  use  of  the  following  expressions  :  *^  One 
of  the  consequences  resulting  from  the  distribution  of  legislative 
powers  between  the  Federal  Parliament  and  the  Provincial  Legis- 
lature is  that  all  persons  occupying  judicial  positions  throughout 
the  Dominion,  may,  at  any  moment  in  suits  or  proceedings  before 
them,  be  obliged  to  pronounce  upon  the  constitutionality  of  Fede* 
ral  or  Provincial  Statutes.  In  such  case  the  duty  of  such  per- 
sons is  clear  ;  if  a  Federal  Statute  be  unconstitutional,  to  disre- 
gard it  ;  and  to  act  in  like  manner  where  a  Provincial  Act  is 
ultra  vire8,** 

In  giving  judgment  on  an  application  for  habeat  corpus  by 
Robert  Dickson,  based  on  the  alleged  unconstitutionality  of  the 
Acts  of  the  Legislature  of  the  Province  of  Quebec,  creating  the 
office,  and  regulating  the  duties,  of  the  Fire  Commissioners,  four 
of  the  judges  of  the  Court  of  Queen's  Bench  pronounced  the 
Acts  in  question  constitutional.  Mr.  Justice  Caron  "  would  say 
nothing  as  to  the  power  of  the  Court  to  pronounce  an  Aot  uncon- 
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Btitatîonal.**  Mr.  Jufitioe  Drummond  ''  did  not  pronoQDoe  upon 
the  right  of  thb  Court  to  declare  an  Act  UDCODStitutional."  Mr. 
Justice  Monk  "  wished  to  guard  against  the  rapposition  that  he 
held  this  Court  hod  any  right  to  give  an  opinion  declaring  an  act 
unconstitutional.  He  simply  said  that  he  found  a  statute  grant- 
ing certain  powers  to  the  Fire  Marshal.  He  found  that  law  and 
he  obeyed  it.  He  was  far  from  believing,  and  would  not  like  it 
to  be  supposed  that  this  Court  assumed  the  right  to  declare  an 
act  unconstitutional  if  it  did  not  appear  to  be  constitutional.  He 
was  not  aware  of  any  attributes  this  Court  had  to  declare  any  law 
unconstitutional.  If  this  Court  had  such  power,  then  the  Supe- 
rior Court  had  the  power.  And  if  the  Superior  Court  had  it, 
then  the  Circuit  Court  had  it.  And  if  the  Circuit  Court,  then 
the  Commissioners  of  small  causes,  inasmuch  as  they  exercise 
judicial  functions.  And  if  the  Commissioners,  then  the  Protho- 
notary  and  Clerk  of  the  Court,  who  also  exercise  judicial  func- 
tions, have  also  the  power  to  say,  I  shall  not  do  this  or  that,  be- 
cause the  Act  is  ultra  fnre$  or  dashing.  This  would  be  an  amaz- 
mg  state  of  things." 

Mr.  Justice  Badgley's  ^'  opinion  was  this  :  they  found  in  the 
Statute  book  a  local  act  for  a  particular  purpose.  They  found 
also  a  general  law  of  the  Dominion  for  general  purposes.  They 
had,  then,  a  local  law  as  repugnant  to  the  general  law.  If  the 
local  law  is  repugnant  to  the  general  law  and  yet  is  allowed 
to  stand,  then  it  overrides  the  general  law.  That  was  the  rule 
laid  down  in  England,  1  L.  R.,  865.  Here  there  was  a  local 
law  that  had  not  been  set  aside  by  the  general  govemment.  If 
the  general  government  allowed  the  local  law  to  stand  what  were 
Courts  of  Justice  to  do  ?  ^.They  must  take  the  Statutes  as  they 
were." 

Mr.  Justice  Monk's  opinion  is*  merely  a  series  of  doubts  re- 
solving itself  into  *'  an  amazing  state  of  things.'* 

Mr.  Justice  Badgley,  on  the  other  hand,  virtually  declares  that 
if  a  local  Act  is  repugnant  to  the  B.  N.  America  Act,  1867,  or 
to  a  law  of  the  Dominion,  and  has  not  been  disallowed  by  the 
Gk)vernor  Genera],  it  overrides  the  general  law,  and  Courts  of 
Justice  must  give  effect  to  such  local  Act. 

The  object  of  this  article  is  to  show  that  not  only  is  it  within 
the  jurisdiction  of  Courts  to  declare  Federal  or  Provincial  Stat- 
utes unconstitutional,  but  that  it  is  their  duty  to  decide  as  to 
the  constitationality  or  unconstitutionality  of  such  Statutes  in 
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all  cases  coming  before  them  wherein  such  questions  arise  or  are 
raised. 

By  s.  91  of  the  B.  N.  Act  of  1867,  it  is  provided  :  "  It  ehall 
be  lawful  for  the  Queen,  by  and  with  the  advice  and  consent  of 
the  Senate  and  House  of  Commons,  to  make  laws  for  the  peace, 
order,  and  good  government  of  Canada,  in  relation  to  all  matters 
not  coming  within  the  classes  of  subjects  by  this  Act  assigned 
exclusively  to  the  Legislatures  of  the  Provinces  ;  and  for  greater 
certainty,  but  not  so  as  to  restrict  the  generality  of  the  foregoing 
terms  of  this  section,  it  is  hereby  declared  that  (notwithstanding 
anything  in  this  Act)  the  exclusive  legislative  authority  of  the 
Parliament  of  Canada  extends  to  all  matters  coming  within  the 
classes  of  subjects  next  hereinafter  enumerated,  that  is  to  say." 
(Here  follows  the  enumeration  of  twenty-nine  subjects.)  "  And 
any  matter  coming  within  any  of  the  classes  of  subjects  enume- 
rated in  tïiis  section,  shall  not  be  deemed  to  come  within  the 
class  of  matters  of  a  local  or  private  nature  comprised  in  the  enu- 
meration of  the  classes  of  subjects  by  this  Act  assigned  exclusively 
to  the  Legislatures  of  the  Provinces." 

By  s.  92  it  is  provided  :  '•'  In  each  Province  the  Legislature 
may  exclusively  make  laws  in  relation  to  matters  coming  within 
the  classes  of  subjects  next  hereinafter  enumerated,  that  is  to  say." 
(Here  follows  the  enumeration  of  sixteen  subjects.) 

By  s.  129  it  is  provided  ;  "Except  as  otherwise  provided  by 
this  Act,  all  laws  in  force  in  Canada,  Nova  Scotia,  and  New 
Brunswick  at  the  Union,  and  all  courts  of  civil  and  criminal 
jurisdiction,  and  all  legal  commissions,  powers  and  authorities, 
and  all  officers,  judicial,  administrative,  and  ministerial,  existing 
therein  at  the  Union,  shall  continue  in  Ontario,  Quebec,  Nova 
Scotia,  and  New  Brunswick  respectively,  as  if  the  Union  had  not 
been  made  ;  subject,  nevertheless  (except  with  respect  to  such  as 
are  enacted  by  or  exist  under  Acts  of  the  Parliament  of  Oreat 
Britain  or  of  the  Parliament  of  the  United  Kingdom  of  Oreat 
Britain  and  Ireland,)  to  be  repealed,  abolished  or  altered  by  the 
Parliament  of  Canada,  or  by  the  Legislature  of  the  respective 
Province,  according  to  the  authority  of  the  Parliament  or  of  that 
Legislature  under  this  Act." 

By  s.  56  it  is  provided  :  "  Where  the  Governor  General  assents 
to  a  bill  in  the  Queen's  name,  he  shall  by  the  first  convenient 
opportunity  send  an  authentic  copy  of  the  Act  to  one  of  Her 
Majesty's  principal  Secretaries  of  State,  and  if  the  Queen  in 
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Councîl  within  two  years  after  receipt  thereof  by  the  Secretary  of 
State  thinks  fit  to  disallow  the  Act,  such  disallowance  (with  a 
certificate  oFthe  Secretary  of  State  of  the  day  on  which  the  Act 
was  received  by  him)  being  signified  by  the  Qovernor-CJeneral  by 
speech  or  message  to  each  of  the  Houses  of  the  Parliament,  or 
by  proclamation,  shall  annul  the  Act,  from  and  after  the  day  of 
such  signification." 

By  s.  90  it  is  provided  :  "  The  following  provisions  of  this  Act 
respecting  the  Parliument  of  Canada,  namely,  the  provisions  re- 
lating to  appropriation  and  tax  bills,  the  recommendation  of  money 
votes,  the  assent  to  bills,  the  disallowance  of  acts,  and  the  signi- 
fication of  pleasure  on  bills  reserved,  shall  extend  and  apply  to 
the  Legislatures  of  the  several  Provinces  as  if  these  provisions 
were  here  re-enacted  and  made  applicable  in  terms  to  the  respec- 
tive Provinces  and  the  Legislatures  thereof,  with  the  substitution 
of  the  Lieutenant  Governor  of  the  Province  for  the  Governor- 
General,  of  the  Gk)vernor-General  for  the  Queen,  and  of  the  Pro- 
vince for  Canada." 

*»  The  British  North  America  Act,  1867,"  is  the  charter  of 
the  Dominion  and  of  the  Provinces  of  Ontario,  Quebec,  Nova 
Scotia,  and  New  Brunswick.  lu  its  provisions  are  the  written 
Constitution  of  the  Dominion  and  the  written  Constitutions  of  the 
Provinces.  By  and  through  it  alone  the  Dominion  Parliament 
exists,  and  the  Provincial  Legislatures  have  being.  From  its 
grants  of  powers  alone  do  Parliament  and  Legislatures  draw  their 
rights  of  legislating.  Apart  from  the  powers  so  granted,  neither 
Parliament  nor  Legislature  possesses  strength  to  do  anything. 

The  first  condition  then  required  for  the  validity  of  a  Domi- 
nion Statute  is  that  it  shall  not  'exceed  the  powers  of  legislation 
vested  in  the  Parliament  of  Canada  by  the  Constitution  of  the 
Dominion.  It  is  clear  that  if  the  right  to  legislate  at  all  depends 
upon  the  power  given  by  the  British  North  America  Act,  1867, 
and  that  that  power  is  limited,  a  statute  passed  iu  excess  of  such 
limited  power  is  unauthorised  and  consequently  is  null.  To  give 
such  statute  effect  would  be  to  violate  the  Constitution  and  to 
assume  that  an  act  of  the  Imperial  Parliament  could  be  changed, 
altered  or  repealed  de  piano  by  an  Act  of  the  Parliament  of 
Canada,  which  assumption  would  be  simply  absurd. 

Provincial  Statutes  are  also  invalid  if  they  exceed  the  powers 
of  legislation  vested  in  Provincial  Legislatures  by  the  respective 
Constitutions  of  the  Provinces* 
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When,  therefore,  bj  an  Act  of  the  Parliament  of  Canada,  it  ii 
sought  to  legislate  upon  a  subject  over  which  bj  s.  92  of  the  B. 
N.  A.  Act,  1867,  Proyincial  Legislatures  hare  exclu^ve  power  to 
legislate,  and  over  which  by  s.  91  the  Parliament  has  no  such 
right,  such  Act  of  Parliament  is  null,  because  not  only  it  is  not 
justified  by,  but  it  is  in  open  violation  of  the  provisions  of  "  The 
British  North  America  Act,  1867." 

When  a  Provincial  L^islature  passes  an  Act  upon  a  subject 
exclusively  reserved  by  s.  91  to  the  Parliament  of  Canada,  such 
Act  of  the  Provincial  Legislature  b  null  and  void,  because  it  is 
ultra  vires  and  is  in  open  violation  of  the  B.  N.  A.  Act,  1867. 

The  pretension  that  if  the  Governor-General  does  not  signifj 
his  disallowance  of  such  Act  of  the  Provincial  Legislature  it  must 
be  held  to  be  valid,  cannot  for  one  moment  be  entertained.  The 
non-disallowance  does  not  render  that  which  was  originally  void, 
valid.  The  power  so  given  to  disallow  was  not  vested  by  the 
Imperial  Parliament  ib  the  Governor-General  to  be  exercised  with 
respect  to  void  Acts  of  the  Legislature,  for  it  would  be  a  viola- 
tion of  all  principles  to  maintain  that  such  power  was  granted 
because  the  Imperial  Parliament  anticipated  or  presumed  that 
Provincial  Legislatures  would  pass  Aois  ultra  vires  in  violation 
of  their  Constitutions.  The  power  in  question  was  given  merely 
to  enable  the  Dominion  Government  to  exercise  a  certain  control 
over  Acts  of  Local  Legislatures  passed  in  accordance  with  the 
principles  of  the  Constitution.  The  mere  waiver  by  the  Governor 
General  or  the  Dominion  Government  of  the  right  to  disallow  in 
such  case,  could  not  legalize  the  repeal  of  a  portion  of  the  Impe- 
rial Statute  by  an  Act  of  a  Provincial  Legislature. 

Upon  thb  point  the  case  of  Rl  v,  Bose*  is  a  clear  authority,  for 
it  is  impossible  to  deny  that  the  principle  therein  recognized 
governs  the  case  of  a  Provincial  Statute  void  for  want  of  legis- 
lative power  but  not  disallowed  by  the  Governor-General. 

In  Great  Britain  it  is  a  principle  of  law  that  an  Act  of  Parlia 
ment  delivered  in  clear  and  intelligible  terms  cannot  be  ques^ 
tioned,  or  its  high  authority  controlled  in  any  court  of  justice^ 
"It  is,"  says  Sir  William  Blackstone,t  "the  exercise  of  the 
highest  authority  that  the  kingdom  acknowledges  upon  earth." 

In  the  United  States,  and  in  all  countries  having  a  written 

•  1  Jur.  N.  8.  802  ;  S.  C.  24  L.  J.  (K.  S.)  M*  0.  130. 
t  1,  Blackstone's  Com.  p.  185. 
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CoDStitation,  designating  the  powers  and  dnties  of  the  legislative, 
as  well  as  of  the  other  departments  of  the  Oovemment,  an  Act  of 
the  legislature  may  he  void  as  being  against  the  Constitution. 
Chancellor  Kent  in  the  1st  vol.  of  his  Commentaries,  p.  449,  thns 
expresses  himself:  "  The  law  with  us  must  conform  in  the  first 
place  to  the  Constitution  of  the  United  States,  and  then  to  Uie 
subordinate  Constitution  of  its  particular  State,  and  if  it  infringed 
the  provisions  of  either  it  is  so  far  void.  .  .  .  The  Constitu- 
tion is  the  act  of  the  people,  speaking  in  their  original  character, 
and  defining  the  permanent  conditions  of  the  social  alliance;  and 
there  can  be  no  doubt  on  the  point  with  us  that  every  act  of  the 
legislative  power  contrary  to  the  true  intent  and  meaning  of  the 
Constitution  is  absolutely  null  and  void. 

Alexander  Hamilton  in  No.  78  of  the  Federalist,  wrote:  <'  There 
is  no  position  which  depends  on  clearer  principles  than  that  every 
act  of  a  delegated  authority  contrary  to  the  tenor  of  the  commis- 
sion under  which  it  is  exercised  is  void.  No  fegislative  act 
therefore  contrary  to  the  Constitution  can  be  valid.  ^To  deny 
this  would  be  to  affirm  that  the  deputy  is  greater  than  his  prin- 
cipal ;  that  the  servant  is  above  hb  master  ;  that  the  representa- 
tives of  the  people  are  superior  to  the  people  themselves  ;  that 
men  acting  by  virtue  of  powers,  may  do  not  only  what  their 
powers  authorize  but  what  they  forbid."  * 

In  the  case  of  Marhury  v.  Madison,  1  Cranch,  187,  Marshall 
C.J.  of  the  Supreme  Court  of  the  United  States,  made  use  of  the 
following  expressions  in  giving  judgment:  '^  The  original  and 
supreme  will  organizes  the  government  and  assigns  to  different 
departments  their  respective  powers.  It  may  either  stop  here, 
or  establish  certain  limits  not  to  be  transcended  by  those  depart* 
meats. 

''  The  government  of  the  United  States  is  of  the  latter  descrip- 
tion. The  powers  of  the  legislature  are  defined  and  limited,  and 
that  those  limits  may  not  be  mistaken  or  forgotten,  the  Constitu- 
tion is  written.  To  what  purpose  are  powers  limited  and  to 
what  purpose  is  that  limitation  committed  to  writing,  if  these 
limits  may,  at  any  time,  be  passed  by  those  intended  to  be  re^ 
strained?  The  distinction  between  a  government  with  limited 
and  unlimited  powers  is  abolished,  if  those  limits  do  not  confine 
the  persons  on  whom  they  are  imposed,  and  if  acts  prohibited  and 
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• 

acts  acts  allowed  are  of  equal  prohibition.  It  is  a  proposition  too 
pluin  to  he  contested^  that  the  Constitution  controls  any  legislative 
act  repugnant  to  it  ;  or  tJiat  the  legislature  may  alter  the  Consti- 
tion  by  an  ordinary  act, 

'*  Between  these  alternatives  there  is  no  middle  ground.  The 
Constitution  is  either  a  superior  paramount  law,  unchangeable  by 
ordinary  means,  or  it  is  on  a  level  with  ordinary  legislative  acts, 
and,  like  other  acts,  is  alterable  when  the  legislature  shall  please 
to  alter  it. 

^^  If  the  former  part  of  the  alternative  be  true,  then  a  legislative 
act  contrary  to  the  Constitution  is  not  law  ;  if  the  latter  part  be 
true,  then  written  Constitutions  are  absurd  attempts  on  the  part 
of  the  people  to  limit  a  power  in  its  own  nature  illimitable. 

"  Certainly  all  those  who  have  framed  written  Constitutions 
contemplate  them  as  forming  the  fundamental  and  paramount 
law  of  the  nation,  and  consequently  the  theory  of  every  such  go- 
vernment must  be  that  an  act  of  the  legislature  repugnant  to  the 
Constitution  is  void. 

"  This  theory  is  essentially  attached  to  a  written  Constitution, 
and  is  consequently  to  be  considered  by  this  court  as  one  of  the 
fundamental  principles  of  our  society.  It  is  not,  therefore,  to  be 
lost  sight  of  in  the  further  consideration  of  the  subject." 

Having  established  the  supremacy  of  the  Constitution,  and  the 
nullity  of  all  legislative  acts  passed  in  contravention  of  its  prin- 
ciples, Marshall  C.  J.  thus  continued  his  judgment: 

"  If  an  act  of  the  Legislature  repugnant  to  the  Constitution  is 
void,  does  it,  notwithstanding  its  validity,  bind  the  courts  and 
oblige  them  to  give  it  effect  ?  Or  in  other  word<«,  though  it  be 
not  law,  does  it  constitute  a  rule  as  operative  as  if  it  was  a  law  ? 
This  would  be  to  overthrow  in  fact  what  was  established  in 
theory  ;  and  would  seem  at  first  view  an  absurdity  too  gross  to 
be  insisted  on.  It  shall  however  receive  a  more  attentive  con- 
sideration. It  is  emphatically  the  province  and  duty  of  the  judi- 
cial department  to  say  what  the  law  is«  Those  who  apply  the 
rule  to  particular  cases  must  of  necessity  expound  and  interpret 
that  rule.  If  two  laws  conflict  with  each  other,  the  courts  must 
decide  on  the  operation  of  each. 

"  So  if  a  law  be  in  opposition  to  the  Constitution  ;  if  both  the 
law  and  the  Constitution  apply  to  a  particular  case,  so  that  the 
court  must  either  decide  that  case  conformably  to  the  law  disre- 
garding the  Constitution  ;  or  conformably  to  the  Constitution  dis- 
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regardinci;  the  law  ;  the  court  most  determine  which  of  these  con 
flicting  rules  governs  the  case.     This  is  of  the  very  essence  of 
judicial  duty. 

^  If  then  the  courts  are  to  r^rd  the  Constitution,  and  the 
Constitution  is  superior  to  any  ordinary  act  of  the  législature,  the 
Constitution,  and  not  such  ordinary  act,  must  govern  the  case  to 
which  they  both  apply. 

^^  Those  then  who  controvert  the  principle  that  the  Constitution 
is  to  be  considered  in  court  as  a  paramount  law,  are  reduced  to 
the  necessity  of  maintaining  that  courts  must  close  their  eyes  on 
the  Constitution  and  see  only  the  law. 

"This  doctrine  would  subvert  the  vert/ foundation  of  all  written 
Constitutions,  It  would  declare  that  an  act  which  according  to 
the  principles  and  theory  of  our  government  is  entirely  void^  is 
yet  in  practice  completely  obligatory.  It  would  declare  that  if 
the  legislature  shall  do  what  is  expressly  forbidden,  such  act. 
notwithstanding  the  express  prohibition,  is  in  reality  effectual. 
It  would  be  giving  to  the  legislature  a  practical  and  real  omnipo- 
tence, with  the  same  breath  which  professes  to  restrict  their 
powers  within  narrow  limits.  It  is  prescribing  limits  and  declar- 
ing that  those  limits  may  be  passed  at  pleasure." 

The  principles  advanced  by  Marshall  C.  J.  in  the  foregoing 
extract  from  the  judgment  in  Marbury  vs,  Madison,  have  been 
recognized  in  numberless  decisions  of  the  Federal  and  State 
Courts  in  the  United  States.* 

Soon  after  the  confederation  of  the  Provinces  of  Ontario,  Que- 
bec, Nova  Scotia,  and  New. Brunswick,  the  German  Empire  was 
Created»  Like  the  United  States  and  Canada,  composed  of  many 
separate  States,  the  constituent  portions  of  that  Empire  are 
bound  together  by  a  written  Constitution. 

Dr.  Von  Holtzendoriff  in  his  article  entitled  "  Du  principe 
fédératif  dans  son  application  à  la  législation  criminelle  en  Alle- 
tnagno,"  f  points  out  the  difference  existing  between  the  United 
States  and  Switzerland  on  the  one  hand,  and  the  German  con- 
federation on  the  other,  with  respect  to  criminal  legislation  : 
— ^ —  ■  ■  ■  ■  '  ■■  ■  -  »  I .  n  II 

•  See  1  Kent  450-454  ;  Calder  à  ux.  V8.  Bull  à  ux.  3  Dallas  336i 

401,  per  Iredellj  J.     SSedgeWick  on  btat.  and  Con.  Law  (Ut  ed.)  pp. 

215,  216,  476  not.  478-480  ;  1   Keviie  Critique,  pp.  269—272  j  Story 

ontheCon.  §  1570,  J  1842. 

t  3  Revue  de  Droit  international  et  do  Legislation  comparée;  p. 
440. 

Vot.  II.  M  No.  3. 
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"  L'empire  Allemandj  à  peine  rétabli,  se  distingue  des  autres 
états  fédératifâ  par  l'unité  de  sa  législation  pénale.  Ce  caractère 
manque  en  effet  à.  la  Sui)9se  comme  aux  Etats-Unis  d'Amérique. 
La  Grande-Bretagne  elle-même  n'est  pas  complètement  unifiée 
sous  ce  rapport.  Ce  sont  en  effet  des  lois  différentes  qui 
régissent  en  Angleterre  et  en  Ecosse,  la  procédure  criminelle 
et  le  droit  pénal  proprement  dit.  Quant  à  la  Suisse  et  à 
l'Amérique  du  Nord,  elle  ne  possèdent  de  lois  pénales  communes 
à  toute  la  fédération  que  dans  la  mesure  ou  celles-ci  sont  néces- 
saires pour  protéger  le  gouvernement  fédéral  et  les  institutions  qui 
en  dépendent  directement.  En  Allemagne,  au  contraire,  on  est 
arrivé  à  ce  point  que  l'empire  n'est  pas  seulement  chargé  de  le 
protéger  lui  même,  mais  encore  de  protéger  contre  toute  attaque 
contraire  au  droit  les  différent  Etats  qui  en  forment  les  éléments 
constitutifs.  Désormais  c'est  dans  certaines  limites  seulement  que 
la  législation  de  cKaque  Etat  en  particulier  est  compétente  pour 
comminer  les  peines,  et  elle  ne  l'est  en  général  que  pour  édicter 
des  peines  de  simple  police  où  des  mesures  disciplinaires." 

Dr.  Von  Holtzcndorff  does  not  consider  the  question  in  all  its 
phases,  he  merely  presents  one  of  them  in  the  following  words  : 

"  On  pout  encore  se  représenter  le  cas,  où  la  législature  parti- 
culière du  Mecklembourg,  de  Hambourg  ou  de  tout  autre  Etat 
se  mettrait  plus  tard  en  contradiction  avec  l'Empire,  en  statuant 
par  méprise  sur  des  objets  connexes  à.  des  matières  déjà  réglées 
par  la  législature  fédérale.  Ici  s'élève  une  question  difficile; 
comment  le  juge  doit-il  se  conduire  devant  une  contradiction  de 
ce  genre  f 

"  Dans  la  livraison  de  Mai  1870  de  la  Allgemeine  Deutsche 
Strafrechtszeltung,  un  avocat  de  Hambourg,  le  Dr.  Belmonte  a 
cité  un  exemple  remarquable  d'un  cas  de  ce  genre.  D'après  l'art. 
20  de  l'ancien  code  pénal  hamburgeois  du  30  Avril  1869,  il  fal- 
lait condamner  le  délinquant  étranger  au  bannissement  dans  tous 
les  cas  où,  s'il  s'était  agi  d'un  sujet  hamburgeois,  il  eût  fallu  le 
placer  sous  la  surveillance  de  la  police.  Le  tribunal  suprême  de 
Hambourg  a.banni  un  Prussien  sur  le  fondement  de  cette  dispo- 
sition, sans  avoir  égard  ni  au  §  3  de  la  constitution  fédérale  du  26 
Juillet  1867,  ni  au  §  11  de  la  loi  du  1er  Novembre  1867  sur  la 
libre  circulation.  Il  y  a  plus  :  le  tribunal  suprême  de  Hambourg 
a  déclaré,  dans  les  motifs  de  son  arrêt  qu'il  n'appartient  pas  au 
juge  d'examiner  si  la  législation  du  pays  s'est  mis  par  erreur  où  à 
dessein  en  opposition  avec  le  droit  fédéral,  le  juge  ayant  le  devoir 
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d'obéir  à  la  loi  de  son  pays  dès  qu'elle  a  été  régulièrement  publiée, 
alors  même  que  la  teneur  en  serait  contraire  au  droit  fédéral. 

*'  Cette  décision  fut  remarqué,  le  monde  juridique  s'en  émut  et 
elle  parvint  à  la  connaissance  de  la  cbanccllcrie  fédérale  à  Berlin. 
Celle-ci  crut  devoir,  devant  une  question  de  principe  aussi  impor- 
tante, inviter  le  gouvernement  de  Hambourg  à  faire  en  sorte  que 
l'interprétation  erronée  du  tribunal  supreme  demeurât  sans  effet 
dans  la  pratique.     Si  la  méconnaissance  et  la  violation  des  lois 
fédérales  pouvaient,  dans  les  tribunaux  des  États  confédérés,  se 
dissimuler  sous  l'abri  inviolable  de  la  res  judicata^  l'erreur  du 
juge  deviendrait  objectivement  plus  dangereuse  pour  le  maintien 
de  la  législation  fédérale  que  la  haute  trahison  d*un  criminel 
politique.     Le  tribunal  supreme  de  Hambourg  était  nourri  des 
traditions  do  l'ancienne  Confédération   Germanique.    Tant  que 
vécut  celle-ci  le  juge  eut  moins  à  s'inquiéter  d'une  résolution  fédé- 
rale que  d'un  Ukase  Kusse.    Tous  les  jours  il  voyait  des  résolutions 
fédérales  demeurer  sans  exécution,  parceque  le  gouvernement  du 
pays  omettait  de  les  publier.     Mais  depuis  qu'il  est  expressément 
écrit  dans  la  constitution,  que  les  lois  fédérales  vont  avant  les  lois 
particulières  de  chaque  pays,  le  juge  est  sans  contredit  en  droit 
d examiner  si  la.  législature  du  pays  se  trouve  d'accord  avec  la 
législation  fédérale,  et  il  est  tenu  de  ne  pas  suivre  la  loi  du  pays 
lorsqu'elle  va  à  l'encontre  du  droit  fédéral.     Car  le  juge  aussi 
reçoit  directement  la  loi  fédérale  comme  un  droit  obligatoire  et 
auquel  la  législation  du  pays  ne  peut  porter  aucune  allenite.     De 
là  cette  règle  certaine  et  inattaquable  ;  il  incombe  au  juge  d'exa- 
miner   la  constitutionnalité   au  point  de  vue  fédéral  des   lois 
publiées  dans  les  différents  Etats,  toutes  les  fois  que  cette  question 
lui  est  soumise  à  l'occasion  d'un  débat  judiciaire.     Le  droit 
public  se  trouve  par  l'adoption  de  cette  règle  avoir  fait  un  progrès 
considérable  et  inattendu.     Le  même  juge  auquel  la  constitution 
prussienne  par  exemple  interdit  d'examiner  la  constitutionnalité 
d'ordonnances  royales   prussiennes   régulièrement   publiées,    est 
obligé  de  rechercher  si  une  loi  émanée  du  roi  et  des  deux  cham- 
bres du  parlement  est,  ou  non,  en  concordance  avec  la  constitution 
de  l'Empire»     La  communication  faite  au  sénat  de  Hambourg  par 
la  chancellerie  fédérale,  et  tendant  à  ce  que  le  juge  n'applique 
aucune  loi  contraire  à  la  législation  de  l'empire,  alors  même  qu'elle 
est  postérieure  à  celle-ci,  cette  communication  répond  entièrement 
à  la  nature  des  choses.     Il  est  en  effet  inadmissible  qu'un  gouver- 
nement confiant  dans  la  condescendance  de  ses  juges,  puisse  à  son 
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gré  méconnaître  on  éluder  les  lois  de  TEmpire  en  promulguant  lui- 
même  des  dispositions  qui  leur  sont  contraires." 

Under  article  4  of  the  Constitution  of  the  German  Empire,  it 
would  appear  that  the  Federal  power  had  and  has  a  right  to  legis- 
late upon  certain  matters,  amongst  which  is  the  criminal  law. 
Up  to  the  moment  when  such  right  of  legislation  was  exercised 
the  States  of  the  Federation  had  the  right  of  passing  laws  for  the 
repression  and  punishment  of  crimes.  But  so  soon  as  the  Fede- 
ral Parliament  exercised  its  right  of  legislation  over  criminal 
matters,  then  the  State  legislation  upon  the  same  subjects  was 
virtually  repealed  by  such  Federal  legislation  under  art.  2  of  the 
Constitution,  which  provided  that  the  Federal  laws,  passed  in 
accordance  with  the  Constitution,  should  be  of  superior  authority 
to  those  of  the  States  composing  the  Federation. 

Thus  then  Dr.  Von  Holtzendorff,  it  may  be  said,  comes  to  the 
following  conclusions  :  lo.  that  when  an  act  of  the  legislature  of 
one  of  the  Federal  States  composing  the  German  Empire  violates 
the  Constitution  of  that  Empire,  it  is  null  ;  2o.  that  it  is  the  duty 
of  the  judges  of  such  State  to  declare  such  legislative  act  unconsti- 
tutionul  aud  void,  whenever  its  constitutionality  is  in  issue  in  any 
suit  pending  before  them. 

Comparing  the  judgment  of  le  tribunal  suprême  of  Hambourg 
with  the  opinion  of  Mr.  Justice  Badgley,  cited  at  the  commence- 
ment of  this  article,  is  there  not  apparent  precisely  the  same  error. 
Dr.  Von  Holtzendorff  says  :  "  Le  tribunal  suprême  de  Hambourg 
était  nourri  des  traditions  de  Tancienne  Confédération  German- 
ique." May  it  not  be  said  of  Mr.  Justice  Badgley  "  That  he  is 
imbued  with  the  idea  that  all  Parliaments  possess  the  powers  of 
the  Imperial  Parliament,  and  that  he  cannot  realize  the  fact  that 
the  Dominion  of  Canada  and  the  Provinces  comprising  the  Fede- 
ration are  but  bodies  corporate  and  politic,  created  by  the  Impe- 
rial Parliament,  wanting  in  that  quasi  omnipotence  which  is 
supposed  to  be  possessed  by  their  Creator." 

In  the  different  Provinces  of  the  Dominion  cases  have  been 
presented  for  the  consideration  of  the  Courts  in  which  the  ques- 
tion forming  the  subject  matter  of  this  paper  was  formally  raised. 
In  New  Brunswick  in  the  case  of  The  Queen  vs.  Chandler  in  re 
HazUton,  the  Supreme  Court  rendered  judgment  on  June  11th, 
1869,  maintaining  its  right,  consequently  that  of  all  Courts 
throughout  the  Dominion,  to  disregard  the  provisions  of  an  Act 
of  a  Local  Legislature  passed  in  violation  of  the  B.  N.  A.  Act, 
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1867,  In  that  caso  Ritohie  G.J.  in  giving  the  apparently  unani- 
mous judgment  of  the  Court  made  use  of  the  following  expres- 
sions :  ^*  The  British  North  America  Act  entirely  changed  the 
legislative  Constitution  of  the  Province.  The  Imperial  Parlia- 
ment has  intervened,  and  by  virtue  of  its  supreme  legislative 
power,  has  taken  from  the  subordinate  legislative  body  of  the 
Province  the  plenary  power  to  make  law  which  it  formerly  pos- 
sessed by  depriving  it  of  the  right  to  legislate  on  all  matters 
coming  within  certain  enumerated  classes  of  subjects,  and  has 
within  the  Dominion  of  Canada  delegated  the  sole  right  to  deal 
with  such  matters  to  the  exclusive  legislative  authority  of  the 
Parliament  of  Canada.  Insolvency  being  one  of  these  subjects, 
and  the  Local  Act,  the  validity  of  which  is  now  questioned, . 
treating  of  matters  in  our  opinion  directly  within  that  subject, 
the  Act  in  question  being  an  Insolvent  Act  in  the  strictest  sense 
of  the  term,  there  arises  an  undoubted  conflict  between  the 
Statute  of  the  Imperial  Parliament  and  such  Act  of  the  Local 
Legislature,  and  presents  the  case  suggested  by  Mr.  Justice  Par- 
ker, where  we  are  bound  to  pronounce  our  opinion  on  the  validity 
of  Hie  Local  Act,  The  Imperial  Statute  says  that  the  Parlia- 
ment of  Canada  shall  exclusively  legislate  on  Bankruptcy  and 
Insolvency  ;  in  other  words,  that  the  inhabitants  of  the  Dominion 
shall  be  bound  only  by  laws  passed  after  the  1st  July,  1867, 
within  the  Dominion,  on  these  subjects,  by  the  Parliament  of 
Canada.  The  subordinate  legislative  body  of  the  Province,  in 
defiance  of  this  Statute,  has  undertaken  to  legislate  on  this  sub- 
ject, and  by  so  doing  seek  to  bind  the  inhabitants  of  this  portion 
of  the  Dominion  by  their  Act.  Their  right  to  do  so  is  now  con- 
tested, and  under  these  circumstances  can  there  be  any  doubt  as 
to  what  we  are  bound  to  do.  We  think  not.  We  must  recog- 
nize the  undoubted  legislative  control  of  the  British  Parliament, 
and  give  full  force  and  effect  to  the  Statutes  of  the  Supreme 
Legislature,  and  ignore  the  acts  of  the  subordinate,  when,  as  in 

this  case,  they  are  repugnant  and  in  conflict The 

Constitution  of  the  Dominion  and  Provinces  is  now  to  a  great 
extent  a  written  one,  and  where,  under  the  terms  of  the  Union 
Act,  the  power  to  legislate  is  granted  to  be  exercised  exclusively 
hy  one  body,  the  subject  so  exclusively  assigned  is  as  completely 
taken  from  the  others  as  if  they  had  been  expressly  forbidden  to 
act  in  it  ;  and  if  they  do  legislate  beyond  their  powers  or  in 
defiance  of  the  restrictions  placed  ou  tb^m;  'AetV  enactments  are 
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no  more  binding  than  rules  or  regulations  promulgated  hy  any 
other  unautJiorized  body.  The  fact  of  this  Act  having  been  con- 
firmed by  the  Governor-General  was  much  relied  on  as  giving  it 
a  binding  force  and  effect,  but  we  fail  to  see  how  this  can  be.  No 
power  is  given  to  the  Governor-General  to  extend  the  authority 
of  the  Local  Legislature,  or  to  enable  it  to  override  the  Imperial 
Statute,  which  would  be  the  necessary  result  if  the  Local  Legis- 
lature could,  by  assuming  their  right  to  legislate  on  a  prohibited 
subject,  have  their  action  legalised  and  validity  given  to  their 
acts  by  the  simple  confirmation  of  the  Governor  General,  thus 
making  the  individual  act  of  the  Local  Legislature  or  of  the 
Governor-General,  or  of  their  united  acts,  superior  to  the  Parlia- 
ment of  Great  Britain." 

Mr.  Justice  Drummond  in  giving  judgment  in  Ex  pte,  Papin 
for  writ  of  habeas  corpus^  said  :  "  The  enactments  of  the  B.  N. 
A.  Act,  1867,  30  and  31  Vict.,  c.  3,  s.  92,  sub.  sec.  15,  are  as 
follows:  *  The  imposition  of  punishment  by  fine,  penalty,  or  im- 
prisonment, for  enforcing  any  law  of  the  Province  made  in  rela- 
tion to  any  matter  coming  within  any  of  the  classes  of  subjects 
enumerated  in  this  section.'     Therefore  the  punishment  imposed 
by  Local  Legislatures  on  an  offence  cannot  be  cumulative;  it 
must  be  either  fine,  penalty,  or  imprisonment  ;  it  cannot  be  fine 
and  imprisonment.     This  provision  therefore  limits  the  whole  of 
the  powers  of  imposing  punishment  by  Provincial  Legislatures, 
and  they  cannot  grant  to  Corporations  any  greater  powers  of 
punishment  than  they  possess  themselves,  so  that  the  32  Vict,,  c. 
70,  s.  17,  is  clearly  unconstitutional  in  so  far  as  it  assumes  to 
authorize  the  imposition  of  punishment  by  fine  and  imprisonment 
for  an  infraction  of  a  by-law  of  the  City  of  Montreal.     This  sect, 
17  of  the  32  Vict.  c.  70,  being  the  clause  relied  on  to  maintain 
the  commitment  and  conviction  in  this  matter,  Papin  having  been 
condemned  to  pay  $20,  and  to  be  imprisoned  for  two  months,  it 
is  clear  that  both  conviction  and  commitment  are  null  and  void. 
The  petitioner  must  therefore  be  discharged."  * 

Mr.  Justice  Torrance,  in  the  case  of  Delislev.  L'Union  St, 
Jacques  de  Montreal,  said  :  **  The  Court  now  comes  to  the  impor- 
tant question  whether  this  Act  was  beyond  the  power  of  the  Local 
Leirislature.  The  Dominion  Lesislature  has  exclusive  jurisdic- 
tion  in  matters  of  insolvency.  From  this  and  the  other  clauses 
cited  above,  the  Court  came  to  the  conclusion  that  the  Provincial 

•  15  Lower  Canada  Jurist,  335. 
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Legislature  had  no  power  to  mnke  such  n  law  as  that  passed  last 
session  with  regard  to  the  Union  St.  Jacques."  * 

Mr.  Assistant  Justice  Ramsay  whilst  holding  the  Court  of 
Queen's  Bench,  Crown  side  at  Sherbrooke,  in  the  case  of  Pope 
and  Griffith,  said,  in  giving  judgment  dismissing  the  appeal  : 
"  The  grounds  of  the  appeal  are  substantially  that  the  conviction 
is  not  supported  by  the  evidence,  and  that  the  Act  in  so  far  as  it 
prescribes  any  criminal  procedure  is  beyond  the  powers  of  the 
Legislature  of  the  Province  of  Quebec. 

"  With  regard  to  the  second  of  these  questions,  I  have  no  doubt 
that  it  is  competent  for  this  Court,  or  indeed  for  any  Court  in 
this  Province,  incidentally  to  determine  whether  any  Act  passed 
by  the  Legislature  of  the  Province  be  an  Act  in  excess  of  its 
powers.  This  is  a  necessary  incident  of  the  partition  of  the 
Legislative  power  under  the  British  North  America  Act,  without 
reserving  to  any  special  Court  the  jurisdiction  to  decide  as  to  the 
constitutionality  of  an  Act  of  any  of  the  Legislatures." 

Applying  the  authorities  quoted  to  the  Constitution  of  Canada 
and  to  Canadian  Courts,  it  can  hardly  be  doubted  that  not  only 
is  it  within  the  jurisdiction  of  Courts  of  Justice  throughout  the 
Dominion  to  declare  Federal  or  Provincial  Statutes  unconstitu- 
tional, but  that  it  is  their  duty  to  decide  as  to  the  constitution- 
ality or  unconstitutionality  of  such  Statutes  in  all  cases  coming 
before  them  wherein  such  question  arises  or  is  raised.  And  as  a 
consequence,  if  any  Statute,  or  any  provision  of  a  Statute,  be  in 
their  opinion  unconstitutional,  to  disregard  such  Statute  or  such 
provision. 

In  Canada  many  of  the  difficulties  which  beset  Courts  in  the 
United  States  in  coming  to  the  universal  conclusion  now  there 
admitted,  are  wanting.  The  supremacy  of  the  Creator  of  the 
Constitution  cannot  be  doubted.  The  impotence  generally  of 
Colonial  Acts  to  vary  or  change  the  provisions  of  Imperial  Acts, 
is  not  only  generally  admitted  but  is  specially  declared  by  7  &  8 
Wm.  3,  c.  22.  The  power  to  repeal  or  alter  any  of  the  laws  in 
force  in  the  Provinces  at  Confederation,  by  the  Parliament  of  Ca- 
nada or  the  Legislature  of  the  respective  Province,  is  expressly 
denied  and  refused  by  s.  129  of  the  British  North  America  Act, 
1867,  save  according  to  the  authority  of  the  Parliament  or  of  Jhe 
Legislature  under  that  Act,  with  the  special  exception  from  all 
power  to  repeal,  &c.,  of  all  laws  in  force  enacted  by,  or  existing 

•  1  Revue  Critique,  119. 
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under,  Acts  of  the  Parliament  of  Great  Britain,  or  of  the  Parliar 
ment  of  the  United  Kingdom  of  Great  Britain  and  Ireland. 

Thus  then  in  Canada  the  powers  of  Parliament  and  of  the 
Provinoial  Legislatures  are  clearly  defined.  If  either  Parliament 
or  Legislature  passes  a  Statute  in  excess  of  its  powers,  it  is  an 
attempt  to  change  a  valid  existing  law  otherwise  than  according 
to  the  authority  of  the  Parliament  or  of  the  particular  Legisla^ 
ture  under  the  British  North  America  Act,  1867.  Such  Statutes 
is  consequently  in  violation  of  an  Act  of  the  Imperial  Parliament 
and  of  the  Constitution,  and  is  void. 

But  little  remains  to  be  added  to  this  article.  It  is  hardly 
possible  to  suppose  that  judges  are  ignorant  of  the  first  duty  of 
their  office.  As  ministers  of  the  law  they  are  bound  to  adminis* 
ter  the  law.  They  cannot  administer  as  law  that  which  is  not 
law  ;  consequently  in  every  case  the  first  duty  of  a  judge  is  to 
apply  the  particular  provisions  of  the  law  governing  the  facts 
proved  before  him.  In  so  doing,  if  there  are  many  Statutes  ap- 
plying to  such  facts,  he  must  single  out  and  apply  the  one  which 
actually  governs  the  case  and  reject  the  others.  In  Canada  with 
a  written  Constitution  of  supreme  authority,  against  which  Par- 
liament and  Legislatures  may  dash  their  Statutes  for  ever  with- 
out producing  either  alteration  or  change,  are  we  to  be  told  that 
the  climax  of  absurdity  has  been  reached  by  our  Courts  ^declaring 
that  that  which  is  impossible  in  the  nature  of  things  has  been 
effected,  and  that  a  Corporation  can  repeal  its  own  Act  of  Incor- 
poration ;  that  judges  are  bound  to  accept  as  law  that  which  is  not 
law — to  bow  to  usurped  authority — to  declare  that  to  be  binding 
which  is  illegal,  and  in  lieu  of  basing  their  decisions  upon  the  law 
of  the  land,  that  they  are  bound  to  ignore  that  law,  and  found 
their  judgments  on  void  and  illegal  Statutes.  An  example  perhaps 
is  the  best  way  of  testing  the  question.  The  Quebec  Legislature 
passes  an  Act  by  which  playing  marbles  on  Sunday  is  created  a 
capital  offence.  That  Act  is  not  disallowed.  A  person  plays  marbles 
on  Sunday,  is  convicted,  and  sentenced  to  be  hanged.  He  obtains 
a  writ  of  error  on  the  ground  that  the  Legislature  of  Quebec  can- 
not under  s.  92  of  the  B.  N.  A.  Act,  1867,  impose  punishment 
other  than  by  fine,  penalty,  or  imprisonment.  Would  the  judges 
of  the  Queen's  Bench  say,  that  it  was  their  duty  to  allow  the  con- 
victed man  to  be  hanged  under  the  provisions  of  such  Act  of  the 
Quebec  Legislature,  made  and  passed  in  gross  violation  of  the 
provisions  of  the  B.  N.  A.  Act,  1867  ? 

William  H.  Kerb. 


TES  ALABAMA  INDIRECT  CLAIMS.  185 


THE  ALABAMA  INDIRECT  CLAIMS. 

When  during  the  past  year  the  Treaty  of  Washington  was 
discussed  by  the  press  and  the  parliament  of  Great  Britain,  it 
was  regarded  as  a  fair  and  honourable  solution  of  the  long  pend- 
ing controversies  between  Great  Britain  and  the  United  States. 
The  concession  of  the  three  ex  post  facto  rules  of  neutrality,  if 
mentioned  at  all,  was  passed  over  as  lightly  as  possible  ;  it  was 
strenuously  denied  that  any  apology  had  been  made;    it  was 
loudly  proclaimed  that  the  Alabama  claims  had  been  narrowed 
down  and  strictly  confined  to  the  measure  of  the  direct  damages, 
and  finally,  the  Canadians  were  assured  that  their  interests  had 
been  faithfully  guarded  in  the  deliberations  of  the  Joint  High 
Commission.     But  within  the  last  three  months   the   indirect 
claims  have  reappeared  in  all  the  vast  proportions  of  a  war  in- 
demnity, and  the  British  Grovernment  finds  itself  forced  to  appeal 
to  the  large  concessions  which  it  has  made  for  the  sake  of  peace, 
and  even  to  confess  that  the  claims  advanced  by  Canada  for 
damages  arising  out  of  the  Fenian  incursions  have  been  finally 
abandoned.     Such  an  avowal  is  highly  important  to  Canada,  in- 
asmuch as  she  is  henceforth  reduced  to  press  her  claims  for  satis- 
faction, not  upon  the  American  but  upon  the  British  Government. 
Mr.  Gladstone  summing  up  in  Parliament  the  long  series  of  con- 
cessions made  to  the  United  States,  said  :    "  Another  concession 
not  undeserving  of  notice,  was  that  with  r^ard  to  the  claims  which 
Her  Majesty's  Government  might  have  made  in  regard  to  the 
Fenian  invasions  of  Canada,  upon   the  United  States.     When 
the  United  States    demanded   arbitration  in  the    case   of  the 
Alabama,   who   could    have    blamed  England  if  she  had  said, 
we  grant  it,   on  condition  of  your  going  into  arbitration   on 
the  Fenian  claims  ?     Well,  this  was  conceded,  and  a  remarkable 
concession  it  was.''     In  what  has  this  remarkable  concession  re- 
sulted ?     Like  all  the  concessions  which  proceeded  or  accompanied 
it,  it  has  resulted  in  fresh  demands  on  the  part  of  the  United 
States,   more  extravagant,  if  possible,   than  any  hitherto   put 
forward. 

The  Alabama  claims  are  summed  up  in  the  American  factum 
or  case,  as  follows  :  '^  1.  The  claims  for  direct  losses  growing  out 
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of  the  destruction  of  vessels  and  their  cargoes  by  the  insurgent 
cruisers.  2.  The  national  expenditure  in  the  pursuit  of  those 
cruisers.  3.  The  loss  in  the  transfer  of  the  American  commercial 
marine  to  the  British  flag.  4.  The  enhanced  payments  of  in- 
surance. 5.  The  prolongation  of  the  war,  and  the  addition  of  a 
large  sum*  to  the  cost  of  the  war,  and  the  suppression  of  the 
Rebellion." 

The  production  of  these  claims  was  received  in  England  with 
the  deepest  indignation  ;  the  entire  press,  without  distinction  of 
party,  denounced  it  as  a  contemptible  imposition  which  left  to 
the  British  Government  no  alternative  but  to  withdraw  imme 
diately  from  the  arbitration.  At  the  moment  when  the  excitement 
was  at  its  height,  Parliament  assembled.  The  course  which  Her 
Majesty's  Government  should  take  was  watched  with  deep  anxiety 
on  both  sides  of  the  Atlantic.  The  speech  from  the  Throne 
alluded  to  the  matter  in  the  following  calm  and  courteous  lan- 
guage :  "  Cases  have  been  laid  before  the  arbitrators  on  behalf 
of  each  party  to  the  Treaty.  In  the  case  submitted  on  behalf  of 
the  United  States  Government,  claims  have  been  included  which 
were  understood  on  my  part  not  to  be  within  the  province  of  the 
arbitrators."  A  friendly  note  addressed  at  the  same  time  to  the 
Washington  Government  completely  tranquillized  the  public 
agitation,  and  since  that  time  the  question  of  the  admissibility  of 
the  indirect  claims  has  been  left  to  the  slow  and  silent  operations 
of  diplomacy. 

The  view  held  by  the  American  Government  seems  to  be  that 
the  parties  to  the  Treaty  of  Washington  appear  before  the 
Tribunal  of  Geneva,  in  the  position  of  two  litigants  in  a  court  of 
justice  ;  that  they  may  rightly  or  wrongly  set  up  the  most  exten- 
sive claims,  which  may  be  in  turn  rejected  by  the  arbitrators,  if 
not  falling  within  the  meaning  and  the  object  of  the  Treaty. 

It  cannot  be  denied  that  the  Tribunal  of  Geneva  differs  widely 
in  its  attributes  from  an  ordinary  court  of  justice.  The  courts 
of  every  country  exercise  a  full  and  general  jurisdiction  over  all 
suits  or  demands  which  its  citizens  may  bring  forward,  while  the 
jurisdiction  of  an  arbitrator  does  not  extend  beyond  the  case  sub- 
mitted to  him,  under  penalty  of  the  nullity  of  his  award,  at  least 
as  regards  matters  not  included  in  the  submission.  In  private 
causes,  this  nullity  is  pronounced  by  the  higher  courts  ;  but  in 
cases  of  international  arbitration  there  is  no  higher  jurisdiction, 
no  court  to  which  an  appeal  can  be  made.     The  Geneva  Commis^ 
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sioD,  therefore,  can  take  do  notice  of  matters  which  have  not  been 
clearly  defined  by  the  parties,  and  in  case  of  doubt  as  to  the  ad- 
missibility of  any  matter  they  cannot  decide,  as  in  so  doing  they 
might  mistake  the  meaning  of  the  Treaty  and  ascribe  to  themselves 
an  extent  of  jurisdiction  which  the  parties  had  never  contemplat- 
ed giving  them.  Nothing,  therefore,  except  the  formal  and  mutual 
consent  of  the  parties,  can  justify  the  admission  of  matters  foreign 
to  the  arbitration  or  obscurely  defined  in  the  Treaty.*  A  qualified 
or  conditioned  consent,  v.  g.,  a  consent  under  protest,  as  suggest- 
ed to  the  British  Government,  would  not  be  sufficient.  The 
aggrieved  party  would  remain  free  to  withdraw,  even  after  the 
rendering  of  the  final  award  ;  and  indeed  it  was  thus  that  the 
United  States  acted  after  the  question  of  the  northeastern 
boundary  between  Canada  and  the  State  of  Maine  had  been  de- 
cided by  the  King  of  the  Netherlands.  And  when  to  all  these 
considerations  is  added  the  magnitude  of  the  interests  that  are  at 
stake,  it  is  manifest  that  it  is  of  the  greatest  importance  to  the 
contracting  parties  to  avoid  assuming  any  position  which  would 
not  be  amply  authorized  by  the  spirit  and  the  letter  of  the  Treaty. 
The  whole  question,  then,  may  be  reduced  to  the  following 
form  :  Do  the  Alabama  Indirect  Claims  clearly  fall  within  the 
scope  of  the  Treaty  ? 

If  the  Treaty  is  ambiguous  on  this  point,  we  must  apply  to  its 
interpretation  the  maxim,  that  in  case  of  doubt  a  contract  must 
be  construed  favorably  to  the  party  bound  by  it.  In  the  present 
case,  Great  Britain  is  the  party  who  promises  to  pay  ;  she  is  the 
party  bound,  the  promissor  j  she  must  consequently  be  given  the 
benefit  of  the  doubt. 

Grotius  says  that  in  the  interpretation  of  promises,  the  intention 
is  more  important  than  the  terms  in  which  it  is  couched,  or  as 
Cicero  expresses  it,  Semper  autcni  in  fide  quid  senaens,  non  quid 
decerls  cogitandum.  Modern  science  does  not  go  so  far  :  it  regards 
the  words  as  the  expression  of  the  will,f  but  calls  the  intention 
to  its  aid  to  discover  the  meaning  of  the  words.  Was  it  the 
intention  of  the  high  contracting  parties  to  submit  the  indirect 
claims  to  arbitration  ? 

Before  the  nomination  of  the  Joint  High  Commission,  the  indi- 
rect claims  had  been  repeatedly  presented  and  as  often  withdrawn 
ly  the  American  Government,  but  it  is  an  equally  certain  fact 

•  Vattel,  Vol.  1,  p.  103,  ed.  1820.  t  Vattel,  51,  68. 


188  THE  ALABAMA  INDIRECT   CLAIMS. 

that  the  English  GovernineDt  uniformly  refused  to  entertain  them 
for  a  moment.  The  Clarendon-Johnson  and  Stanley-Johnson 
Conventions  are  full  and  final  proof  on  this  score,  [t  is  well 
known  that  the  two  chief  objections  raised  against  the  Clarendon- 
Johnson  treaty  by  Mr.  Sumner  in  his  famous  speech  in  the  Senate 
were,  that  Great  Britain  made  no  apology,  and  that  the  national 
losses  of  the  United  States  were  disregarded  and  rejected. 

It  is  a  maxim  of  international  law  that  every  treaty  must  be 
interpreted  in  the  sense  in  which  it  was  understood  by  the  parties 
at  the  time  when  it  was  prepared,  signed  and  ratified.  * 

In  the  diplomatic  correspondence  that  resulted  in  the  nomina- 
tion of  the  Joint  Commission  we  find  the  President  of  the  United 
States  referring  to  the  Ababama  claims  as  "  growing  out  of  the 
acts  commil^d  by  the  several  vessels.^ 

At  the  commencement  of  the  deliberations  of  the  Joint  High 
Commission,  J  the  American  Commissioners  expressed  the  hope 
entertained  by  their  Government  that  Her  Majesty's  Commis- 
sioners '•  would  be  able  to  place  upon  record  an  expression  of 
regret  by  Her  Majesty's  Government  ./or  the  depredations  com- 
mitted hy  the  vessels  ;  "  but  they  made  no  allusion  to  construc- 
tive and  remote  damages.  On  the  contrary,  the  words  which  we 
have  italicized,  as  well  as  the  following  which  immediately  pre- 
ceded them, — "  that  the  United  States  had  sustained  a  great 
wrong,  to  an  amount  of  $14,000,000,  without  interest,  which 
amount  was  liable  to  be  increased  by  claims  which  had  not  been 
presented," — clearly  indicate  that  the  Joint  High  Commission  had 
provided  only  for  the  diVect  damages.  Thus,  at  that  time,  the 
indemnity  claimed  amounted  to  $14,000,000,  which  might  be 
augmented  by  claims  not  yet  presented.  And  yet  we  are  gravely 
asked  to  believe  that  the  Commission  intended  to  submit  to  arbi- 
tration all  the  claims  that  the  United  States  Government  might 
invent  or  imagine,  reaching  the  fabulous  figure  of  $2000,000,000, 
the  approximate  total,  it  is  said,  of  the  claims  presented  to  the  tri- 
bunal of  Geneva  !  Such  a  proposition  is  absurd  and  ridiculous 
in  the  extreme.  No  !  it  was  not  in  view  of  these  two  thousand 
million  dollars  that  Great  Britain  consented  to  abide  by  the  award 
of  arbitrators  upon  her  conduct  and  her  responsibility,  but  with 

♦  Vattel,  52. 
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regard  to  the  $14,000,000,  with  interest,  mentioned  in  the  pro- 
ceedings of  the  Joint  High  Commission. 

But  the  argument  need  not  be  pressed  on  these  grounds  onlj. 
For  has  not  the  American  Government  already  abandoned  those 
indirect  claims  in  the  most  formal  manner  ?  If  not,  what  can  be 
the  meaning  of  the  declaration  embodied  in  the  protocols  *'  that 
in  the  hope  of  an  amicable  settlement,  no  estimate  was  made  of 
the  indirect  losses,  without  prejudice,  however,  to  the  right  of 
indemnification  on  their  account  in  the  event  of  no  such  settle- 
ment being  made  ?"  Is  not  a  settlement  bj  the  Geneva  tribunal 
an  essentially  amicable  one  ? 

Finally,  when  in  June,  1871,  the.  Treaty  was  being  discussed 
in  the  British  Parliament,  at  the  very  time  that  the  exchange  of 
ratifications  was  made  in  London,  what  was  the  view  taken  of  it 
by  Her  Majesty's  Government?  Was  it  not  openly  declared  that 
the  concessions  which  it  made  were  yielded  in  consideration  of 
the  abandonment  of  the  indirect  claims?  When  Lord  John 
Russell  attacked  the  Government  respecting  these  very  conces- 
sions, what  was  the  reply  ?  Lord  Granville  said  :  "  We  have 
secured  a  limited  area  of  defined  claims,  and  we  have  given  to  the 
whole  proceedings  a  limited  and  definite  character.  Under  this 
Treaty  you  can  only  be  called  upon  to  give  compensation  for  the 
acts  of  destruction  that  have  been  done  by  the  privateers."  The 
Lord  Chancellor  said  :  "  We  have  given  to  this  Treaty  a  cha- 
racter so  limited  that  you  know  exactly  what  risks  you  incur. 
For  the  acts  of  the  privateers  done,  yott  are  responsible  if  you 
have  not  shown  due  diligence  with  reference  to  them."  And 
during  the  recent  debates  in  the  British  Parliament  (8th  Feb- 
ruary, 1872)  Lord  Granville  spoke  as  follows  : 

*'  Many  references  have  recently  been  made  by  the  public 
press  to  a  statement  which  your  lordshipsjwill  recollect  I  made  in 
this  House  last  year  respecting  the  interpretation  which  Her 
Majesty's  Government  put  upon  the  Treaty.  I  recited  the  direct 
claims  which  Mr.  Fish  had  put  forward  in  the  protocols,  and 
made  the  remark  that  many  of  these  claims  to  which  we  were 
liable  under  the  Stanley -John  son  Convention,  had  entirely  disap- 
peared and  were  closed  by  the  limits  of  reference.  I  made  that  state- 
ment before  your  lorships,  and  also  before  a  gallery  of  experienced 
reporters;  I  made  it  in  the  presence  of  the  representatives  of 
different  foreign  nations,  and  those  who  were  most  likely  to  take 
an  interest  in  the  controversy  ;  and  that  statement  was  corrobor- 
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ated  both  by  my  noble  friend  the  Lord  President  and  by  the  noble 
duke  the  Secretary  of  State  for  India.  That  statement  so  corro- 
borated was  the  opinion  of  Her  Majesty's  Government  then,  and 
it  is  the  opinion  of  that  Government  now.  In  support  of  that 
view  I  will  cite  now  only  a  passage  from  a  speech  made  in  another 
place,  on  the  4th  of  August  last,  by  Sir  Stafford  Northcote,  who 
had  supported  the  action  of  the  Government,  and  who,  in  a  public- 
spirited  manner,  had  given  assistance  to  the  Government  by  going 
out  as  a  High  Commissioner  to  discharge  one  of  the  most  difficult 
tasks  a  Commission  ever  had  to  perform.  That  right  hon.  gen- 
tlcmen  said  : — 

"  *  The  bon.  and  learned  member  for  Richmond  (Sir  Roundell 
Palmer),  in  his  observations  as  to  the  advantages  which  the 
Treaty  possessed  over  the  Conventions  which  had  been  previously 
negociated,  remarked  that  the  Convention  which  had  been  nego* 
ciated,  but  not  adopted,  had  allowed  the  introduction  of  a  num- 
ber of  claims  which  could  never  have  been  admitted.  In  fact  they 
were  so  vague  that  it  would  have  been  possible  for  the  Americans 
to  have  raised  a  number  of  questions  which  the  Commissioners 
were  unwilling  to  submit  to  arbitration.  They  might  have  raised 
the  question  with  regard  to  the  recognition  of  belligerency  ;  with 
regard  to  constructive  damages  arising  out  of  this  recognition  of 
belligerency,  and  a  number  of  other  matters  which  this  country 
could  not  admit.  But  if  hon.  gentlemen  would  look  to  the  terms 
of  the  Treaty  actually  contracted,  they  would  see  that  the  Com- 
missioners followed  the  subjects  very  closely  by  making  a  reference 
only  to  a  list  growing  out  of  the  acts  of  particular  vessels,  and  in 
80  doing  shut  out  a  large  class  of  claims  which  the  Americans  had 
previously  insisted  upon,  but  which  the  Commissioners  had  pre- 
vented from  being  raised  before  the  arbitrators»'  " 

The  factum  or  case  of  Great  Britain  laid  before  the  Geneva 
tribunal  makes  no  allusion  to  the  indirect  claims  specified  in  the 
United  States  factum  ;  on  the  contrary,  its  whole  argument  pro* 
ceeds  on  the  assumption  that  the  direct  claims  alone  are  provable. 
It  says  : — "  Losses  of  which  such  negligence  is  the  direct  and 
proximate  cause  (and  it  is  in  respect  of  such  only  that  compensa- 
tion  could  justly  be  awarded)  are  commonly  not  easy  to  separate 
from  those  springing  from  other  causes.  Success  in  warlike 
operations  is  generally  due  not  only  to  the  force  possessed,  but  to 
the  skill'  and  courage  exerted,  by  the  successful  combatant.  If 
claims  of  this  nature  were  to  be  freely  admitted,  a  belligerent 
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might  demand  to  '  be  indemnified  by  the  neutral  against  consé- 
quences fairlj  attributable,  in  part  or  altogether,  not  to  the  fault 
of  the  latter,  but  to  his  own  want  of  capacity  and  enterprise." 

How  can  it  be  denied  in  view  of  all  these  circumstances,  that 
Great  Britain,  both  at  the  time  when  the  Treaty  was  negotiated 
and  at  all  times  subsequent  thereto,  acted  on  the  firm  conviction 
that  the  indirect  claims  had  been  abandoned,  a  conviction  war- 
ranted not  only  by  the  language  of  the  American  Commissioners 
during  the  Conferences,  but  also  by  the  very  text  of  the  Treaty  ? 

The  preamble  of  the  Treaty — and  it  is  well  known  that  the 
preamble  of  a  treaty,  equally  with  that  of  a  statute,  is  of  great 
service  in  its  interpretation — declares:  1.  That  "Whereas differ- 
ences have  arisen  between  the  Government  of  the  United  States 
and  the  Government  of  Her  Brittanio  Majesty,  and  still  exist, 
growing  out  of  the  acts  commit  fed  by  the  several  vessels,  which 
have  given  rise  to  the  claims  generally  known  as  the  Alabama 
Claims  "  ;  and  2,  that  "  the  British  Commissioners  were  autho- 
rized to  express  in  a  friendly  spirit  the  regret  felt  by  Her  Ma- 
jesty's Government  for  the  escape  under  whatever  circumstances 
of  the  Alabama  and  other  vessels  from  British  ports,  and  for  the 
depredations  committed  hy  these  vessels, ^^  The  enacting  part  of 
the  article  (1st)  then  goes  on  to  provide  that  "  all  the  said  claims 
growing  out  of  the  acts  committed  hy  the  several  vessels^  shall  be 
referred  to  a  tribunal  of  arbitration." 

All  these  expressions  are  limitative,  aud  can  be  applied  only  to 
the  acts  and  depredations  committed  by  the  privateers,  and  in  no 
wise  to  acts  or  depredations  committed  for  any  other  cause,  how- 
ever hurtful  or  injurious  they  may  have  been  to  the  United 
States.  But  the  following  provisions  of  the  Treaty  shows  still 
more  evidently  the  correctness  of  this  interpretation.  Art.  7 
declares  that  "  the  said  tribunal  shall  first  determine  as  to  each 
vessel  separately,  whether  Great  Britain  has  by  any  act  or  omis- 
sion failed  to  fulfil  any  of  the  duties  set  forth  in  the  foregoing 
three  rules  or  recognized  by  the  principles  of  international  law 
not  inconsistent  with  such  rules,  and  shall  certify  such  fact  as  to 
each  of  the  said  vessels^*  In  case  the  tribunal  find  that  Great 
Britain  has  failed  to  fulfil  any  duty  or  duties  as  aforesaid,  it  may, 
if  it  think  proper,  proceed  to  award  a  sum  in  gross  to  be  paid  by 
Great  Britain  to  the  United  States  for  all  claims  referred  to  it. 
Article  10  provides  that  in  case  the  tribunal  "does  not  award  a 
sum  in  gross,  the  indemnity  shall  be  paid  by  Great  Britain  to 
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the  United  States  on  account  of  the  liability  arising  from  Bach 
failure  as  to  each  vessel"  How  can  the  assessors  assign  to  each 
vessel  a  definite  share  of  the  consequential  losses,  as,  for  instance, 
of  the  costs  of  the  prolongation  of  the  war  ?  And  if  Great  Bri- 
tain should  not  be  held  responsible  for  the  depredations  of  all  the 
Confederate  privateers  ;  if  she  should  be  declared  to  have  failed 
in  her  duty  as  a  neutral  with  respect  to  some  only  of  them, — it  is 
certain  that  some  of  the  cruisers  which  preyed  upon  American 
commerce  did  not  sail  from  a  British  port, — how  can  the  assess- 
ors equitably  debit  these  vessels  with  a  definite  share  of  the 
national  losses  ?  In  our  humble  opinion  Great  Britain  cannot  be 
held  responsible  for  these  losses,  unless  she  be  considered  as  a 
belligerent,  which  certainly  is  not  the  intention  of  the  Treaty. 

It  is  further  urged  on  the  part  of  the  British  Government  that 
its  interpretation  of  the  Treaty  is  the  only  rational  one.  Accord- 
ing to  the  maxims  of  both  international  and  private  law,  any  in- 
terpretation that  leads  to  an  absurd  conclusion  must  be  rejected.* 
From  the  American  interpretation  of  this  Treaty,  it  would  ap- 
pear that  unprecedented  concessions  were  made  to  the  United 
States  by  Great  Britain,  without  any  equivalent,  or  rather  with- 
out any  consideration  whatever.  In  a  letter  addressed  to  the 
New  York  Tribune,  Mr.  Thomas  Hughes  tells  his  American 
friends  :  "  Thus  every  one  of  the  old  claims  is  revived.  You 
have  obtained  an  expression  of  regret  from  England,  and  a  modi- 
fication of  the  rules  of  international  law,  expressly  agreed  to  by 
us  for  the  purpose  of  bringing  the  case  of  the  Alabama  within 
the  cognizance  of  the  tribunal  of  arbitration,  and  you  have  given 
absolutely  nothing  in  return." 

Mr.  Hughes  might  have  included  in  his  list  of  the  concessions 
(made  with  the  now  avowed  object  of  getting  rid  of  the  indirect 
claims,)  the  surrender  of  the  fisheries  and  of  the  free  navigation 
of  the  St.  Lawrence  and  its  canals  and  the  abandonment  of  the 
Fenian  claims.  And  our  neighbours  insist  that  Great  Britain 
shall  make  all  these  sacrifices  and  undergo  all  these  humiliations 
in  order  to  preserve  the  friendship  and  good-will  of  the  United 
States,  and  doubtless  also  as  a  partial  equivalent  for  the  free 
navigation  of  the  Porcupine  and  the  Yucon  I 

All  the  foregoing  considerations  sufficiently  demonstrate  that 
the  American  construction  of  the  Treaty  cannot  bear  a  serious 

•  Vattel,  vol.  1,  p.  61. 
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examination.  There  remains,  howeyer,  another  and  perhaps  still 
more  conclusive  argument  against  it.  Even  if  the  Treaty  had 
failed  to  define  the  subject  matter  of  the  arbitration  ;  if  it  had, 
for  instance,  merely  mentioned  the  Alabama  ClainUy  without 
confining  them  to  the  losses  growing  out  of  the  acts  and  depreda- 
tions committed  by  the  vessels  :  even  then  the  claim  for  indirect 
and  remote  damages  could  not  be  admitted. 

It  is  an  elementary  principle  of  international  law  as  well  of 
private  law,  that  in  the  interpretation  of  treaties  and  contracts, 
every  word  must  be  understood  in  the  sense  given  to  it  by  usage, 
and  that  scientific  terms  must  be  understood  according  to  the  defi- 
nition given  of  them  by  the  scientifio  authorities**  Let  us  now 
see  what  is  the  meaning  attached  by  usage  and  by  legal  science  to 
the  word  danuiges. 

The  subject  of  damages  is  not  treated  in  any  of  the  works  on 
international  law  which  we  have  been  able  to  consult.  Interna^ 
tional  wrongs  have  almost  always  been  settled  either  in  a  friendly 
imanner  or  by  the  sword.  Ât  all  events,  no  instance  can  be  cited 
in  which  indirect  claims  have  been  submitted  to  arbitration. 
But  private  law  defines  the  measure  and  appreciation  of  damages 
on  principles  so  clear  and  rational  and  so  generally,  if  not  univer- 
sally, recognized  by  nations,  that  its  maxims  may  be  regarded  as 
constituting  the  established  rule  of  international  law  on  this 
point. 

According  to  the  authors,  the  extent  of  responsibility  varies  ac- 
cording as  the  injuries  sustained  have  been  caused  by  malice  or 
by  negligence  merely.  In  the  case  of  the  Alabama  Claims,  the 
wrong-doer  is  not  and  cannot  be  accused  of  bad  faith.  From 
the  commencement  of  the  negotiations  Great  Britain  has  uni- 
formly affirmed  the  good  faith  in  which  she  acted.  That  good 
faith  has  never  been  called  in  question  by  the  United  States,  at 
least  before  the  Joint  High  Commission,  and  the  Treaty  of 
Washington,  far  from  presuming  bad  faith  on  the  part  of  Great 
Britain,  supposes  quite  the  reverse.  In  the  first  article,  Great 
Britain  denies  that  she  b  in  any  way  responsible.  Farther  on 
(art.  6),  the  American  Commissioners  concede  to  the  British  Com- 
missioners the  right  of  denying  that  the  famous  three  rules  of  neu- 
trality were  recognized  at  the  time  of  the  escape  of  the  Alabama. 
By  article  7,  the  arbitrators  are  called  upon  to  decide  whether 

•  Vattel,  vol.  1,  pp.  66,  66. 
Vol.  II.  H  No.  3 
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Gbreat  Britain,  hy  any  act  et  omiMÎon,  has  violated  any  of  the 
three  rules,  or  any  other  principle  of  international  law.  In  fact, 
as  remarked  by  Blnntschli,  she  is  only  guilty  â^une  omistwn  con- 
traire au  droit*  Not  a  word  is  to  be  found  in  the  Treaty  or  in 
the  protocol  concerning  the  motives  of  Great  Britain's  conduct, 
and  the  maxim,  so  true  in  private  law,  that  fraud  or  bad  faith 
must  not  be  presumed,  but  must  be  alleged  and  proved,  holds 
equally  good  in  international  disputes.  Great  Britain,  then, 
stands  chained  with  a  wrong  or  tort  in  having  failed  to  fulfil 
her  duties  as  a  neutral  power.  What  is  the  measure  of  damages 
in  such  a  case  ? 

The  Code  Napoleon,  which  has  furnished  the  model  for  all 
modem  European  codes,  says  (art.  1149)  :  "  Les  dommages  et 
intérêts  dûs  au  créancier  sont,  en  général,  de  la  perte  qu'il  a  faite 
et  du  gain  dont  il  a  été  privé,  sauf  les  exceptions  et  modifications 
ci-après. 

(Art.  1150)  ''  Le  débiteur  n'est  tenu  que  des  dommages  et 
intérêts  qui  ont  été  prévus  ou  qu'on  a  pu  prévoir  lors  du  con^ 
trat,  lorsque  ce  n'est  point  par  son  dol  que  l'obligation  n'est  point 
exécutée. 

(Art.  1151)  "  Dans  le  cas  même  où  l'inexécution  de  la  con- 
vention résulte  du  dol  du  débiteur,  les  dommages  et  intérêts  ne 
doivent  comprendre,  à  l'égard  de  la  perte  éprouvée  par  le  créancier 
et  du  gain  dont  il  a  été  privé,  que  ce  qui  est  une  suite  immédiate 
et  directe  de  l'inexécution  de  la  convention.",  f 

These  principles,  which  are  equally  applicable  to  torts  or  delicts 

*  2  Revue  de  Droit  International,  p,  473. 

t  (Art.  1149)  "  The  damages  due  to  the  creditor  are  in  general  the 
amount  of  the  loss  that  he  has  sustained,  and  of  the  profit  of  which  he 
has  been  deprived,  subject  to  the  exceptions  and  modifications  herein' 
after  contained. 

(Art.  1150)  "  The  debtor  is  only  liable  for  the  damage  foreseen,  or 
which  might  have  been  foreseen,  at  the  time  of  contracting  the  obli- 
gation, when  the  breach  of  it  has  not  been  caused  by  fraud  on  his 
part. 

(Art.  1151)  "  Even  in  the  case  of  non-performance  of  the  obligation, 
resulting  from  the  fraud  of  the  debtor,  the  damages  only  comprise  so 
much  of  the  loss  sustained  by  the  creditor  and  so  much  of  the  profit 
which  he  has  been  prevented  from  acquiring,  as  directly  and  imme- 
diately result  from  the  inexécution  of  the  obligation*" 
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and  quasi-delicts  *  fonn,  so  to  speak,  a  portion  of  the  common 
law  of  Europe  and  America,  f 

TouUier J  X  one  of  the  earliest  commentators  of  the  Code  Napo- 
leoDj  says  : — '<  S'il  n'y  a  en  ni  dol,  ni  manyaise  foi,  le  débiteur 
n'est  tenu  que  des  dommages  et  intérêts,  qui  ont  été  prévus  ou 
qu'on  a  pu  prévoir  lors  du  contrat.  Il  n'est  pas  tenu  de  ceux 
que  l'on  n'a  pu  prévoir,  quand  même  ces  dommages  imprévus 
seraient  la  suite  immédiate  et  directe  de  Finexécution  du  contrat." 
Tonllier  adds  (on  article  1161)  that  even  in  case  of  fraud,  the 
debtor  is  responsible  only  for  the  loss  and  the  profit  which  are  the 
immediate  and  direct  result  of  the  non-performance  of  the  obliga- 
tion. 

Marcadé  §  :  ''Le  débiteur  ne  doit  jamais  la  réparation  des 
pertes  qui  ne  sont  qu'une  suite  éloignée  et  indirecte  du  défaut 
d'exécution. 

S'il  y  a  eu  simple  faute,  il  ne  doit  que  celles  que  l'on  doit  rai* 

■ 

Bonnablement  prévoir  lors  du  contrat." 

Larombière  ||  :  "  C'est  une  conséquence  de  la  règle  posée  par 
l'article  1150  que  les  dommages  et  intérêts  ne  peuvent  jamais 
exéder  la  chose  principale,  et  se  baser  sur  des  résultats  qui  s*y 
rattachent  par  des  rapports  plus  ou  moins  éloignés,  à  moins  que  le 
débiteur  n'y  ait  engagé  sa  responsabilité  expressément  ou  tacite* 
ment."  Farther  on  (at  article  1151),  the  same  commentator 
says  : — ''  L'auteur  du  fait  dommageable  ne  doit  de  dommages  et 
intérêts  que  pour  ce  qui  en  est  la  suite  directe,  immédiate  et 
nécessaire." 

From  these  authorities  it  is  plain  that  the  debtor,  who  is 
guilty  of  negligence  or  fautCj  is  responsible  only  for  the  damages 
which  he  has  foreseen  or  might  have  foreseen,  provided  that  they 
are  the  immediate,  direct  and  inevitable  result  of  his  fault,  while 
the  wrongdoer,  who  is  in  bad  faith,  is  bound  to  make  good  all 
losses  foreseen  and  unforeseen,  if  they  flow  directly  and  imme- 
diately  from  his  act. 

*  Larombière,  Des  Obligations,  Art.  1161. 

t  Austrian  Code,  art.  1333;  Prussian  Code,  or  Landrecht,  arts.  286 
to  291  ;  Kussian  Code,  or  Svod^  art.  487,  and  ÏTkatê  of  the  21st  March, 
1851,  substituted  for  articles  621  to  665  of  the  Code. 

X  Droit  Civil  Français,  vol.  11,  p.  291. 

§  Des  Contrats,  vol.  4,  p.  418,  art.  1149. 

II  Des  Obligations,  art.  1160. 
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These  roles  are  in  no  way  novel  in  France,  at  least  with  res- 
pect to  the  non-execution  of  obligations  in  good  faith  ;  they  are 
also  to  be  found  in  the  old  French  law. 

Pothier  *  :  Lorsque  le  débiteur  ne  peut  se  reprocher  aacan 
dol  et  que  ce  n'est  que  par  une  simple  faute  qu'il  n'a  pas  exécuté 
son  obligation,  soit  parcequ'il  s'est  engagé  témérairement  à  ce 
qu'il  ne  pouvait  accomplir,  soit  parcequ'il  s'est  depuis,  par  sa 
faute,  mis  hors  d'état  d'accomplir  son  engagement;  dans  ce 
cas,  le  débiteur  n'est  tenu  que  des  dommages  et  intérêts  qu'on  a 
pu  prévoir,  lors  du  contrat,  que  le  créancier  pourrait  souffrir  de 
l'inexécution  de  l'obligation  ;  car  le  débiteur  est  censé  ne  s'être 
soumis  qu'à  ceux-ci. 

"  Ordinairement  les  parties  sont  censé  n'avoir  prévu  que  les 
dommages  et  intérêts  que  le  créancier,  par  l'inexécution  de  l'obli- 
gation, pourrait  souffrir  par  rapport  à  la  chose  même  qui  en  a  été 
l'objet,  et  non  ceux  que  l'inexécution  de  l'obligation  lui  a  occa- 
sionés  d'ailleurs  dans  ses  autres  biens.  C'est  pourquoi,  dans  ce 
cas,  le  débiteur  n'est  pas  tenu  de  ceux-ci,  mais  seulement  de  ceux 
soufferts  par  rapport  à  la  chose  qui  a  fait  l'objet  de  l'obligation, 
damni  et  interesse  ipsam  rem  hahitam" 

In  the  countries  governed  by  the  common  law  of  England, 
where  every  law  issue  may  be  said  to  be  left  to  the  jurisprudence 
of  the  courts,  it  must  be  allowed  that  the  question  of  damages  is 
not  so  clearly  defined  as  in  those  countries  which  are  ruled  by 
codes.  In  many  respects  there  is  a  marked  difference  between 
the  English  common  law  and  the  continental  systems.  The  prin- 
ciples which  apply  in  matters  of  tort  are  often  entirely  foreign  to 
those  relating  to  damages  for  breach  of  contract.  It  is  needless 
to  notice  these  distinctions  in  the  present  discussion.  For,  in 
r^ard  to  torts,  the  rules  of  the  English  conmion  law  are  essen- 
tially the  same  as  those  prevailing  on  the  continent.  The 
English  law  also  lays  down  the  distinctions  between  malicious 
motive  and  negligence,  between  the  contemplation  and  the  jion- 
contemplation  of  the  loss,  and  between  direct  and  indirect  da« 
mages.-f 

Lord  Bacon  J  :     "It  were  infinite  for  the  law  to  judge  the 

•  Obligations,  Koi.  160,  161. 

t  Mayne  on  Damages,  Am.  éd.,  1856,  p.  35  ;  Seers  v.  Lyons,  2  Stark. 
317  Î  Pearson  v.  Lemaître,  5  M.  &  G.  700;  Warwick  v.  Fonlkes,  12 
M.  à  W.  607  Î  Per  Pollock,  C.B,,  13  M.  &  W.  51. 

t  Maxims  of  the  law.  Beg.  1. 
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causes  of  causes  and  their  impulsion  one  on  another.  Therefore, 
it  oontenteth  itsef  with  the  immediate  oause,  and  judgeth  of  acts 
hj  that  without  looking  to  any  further  degree." 

Sedgwick,  an  eminent  American  jurist,  says  in  his  Treatise 
on  the  Measure  of  Damages^  page  56  :  '^  It  has  already  been 
stated  that  the  law  does  not  aim  at  complete  compensation  for 
the  injury  sustained;  that  it  seeks  rather  to  divide  than  satisfy 
the  loss,  and  that  in  case  of  contract,  as  well  as  of  tort,  where  no 
question  arises  of  fraud,  malice  or  oppression,  the  direct  pecuniary 
damages,  with  the  costs  of  the  litigation,  form  the  measure  of 
relief.  In  other  words,  the  law  refuses  to  take  into  consideration 
any  damages  remotely  resulting  from  the  act  complained  of.  This 
propositioD,  or  one  corrélative  to  it,  is  expressed  in  the  maxim, 
causa  proxima^  non  remonta^  tpectatur^ 

Reviewing  the  whole  subject,  in  cases  arising  out  of  contracts,  it 
Beems  to  Mr.  Sedgwick,  (p.  77)  that  ^*  the  language  of  the  Loui- 
siana Oode  expresses  the  true  rule,  and  that  it  is  no  more  than 
just  that  a  defendant  in  fault  be  compelled  ta  make  good  the 
dams^es  sustained  by  his  breach  of  contract  ^  which  were  contem- 
plated or  which  may  reasonably  be  supposed  to  have  entered  into 
the  contemplation  of  the  parties,  at  the  time  of  the  contract.' 
Such,  too,"  he  adds,  "  are  the  recent  English  decisions.'' 

In  speaking  of  the  actions  of  torts,  without  malice,  the  same 
author  (p.  116)  observes  that  the  general  rule  "  in  this  class  of 
cases,  is  to  adhere  as  closely  as  possible  to  the  maxim  that  the 
natural  and  proximate  consequences  of  the  act  are  alone  taken 
into  consideration." 

In  the  case  of  the  Pennsylvania  Railroad  vs.  JSTerr,  1870,* 
Chief  Justice  Thompson  made  the  following  observations: 
''  There  is  a  principle  applicable  to  most  cases  of  injury,  which 
amounts  to  a  limitation.  It  is  embodied  in  the  common  law 
maxim  causa  proximay  non  remota,  spectatur — the  immediate 
and  not  the  remote  cause  is  to  be  considered....  It  is  certain  that 
in  almost  every  considerable  disaster,  the  result  of  human  agency 
and  of  dereliction  of  duty,  a  train  of  consequences  generally  ensue, 
and  60  ramify  as  more  or  less  to  affect  the  whole  community. 
Indemnity  cannot  reach  all  these  results." 

Authorities  and  precedents  innumerable  might  be  brought  for- 
ward to  prove  that  it  is  an  axiom  of  the  English  common  law 

*  62  Pa.,'  363  ;  1  Am.  Rep.  431. 
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that  the  word  damaga  denotes  only  direct  and  actual  losses.  But 
what  renders  the  truth  of  this  still  more  evident  is  that  the 
American  courts,  like  those  of  England,  do  not  allow  proof  of  indi^ 
rect  damages  to  be  made,  unless  specially  and  circumstantially  set 
up  in  the  declaration.* 

The  uniformity  of  the  laws  of  different  nations  relative  to 
damages  for  torts  unaccompanied  with  bad  faith,  can  be  easily 
accounted  for  by  the  fact  that  in  this  brandi  of  law  as  in  so  many 
others,  England  and  the  United  States  have  drawn  from  the 
never-failing  sources  of  the  Boman  law,  which  also  forms  part  of 
the  common  law  of  the  European  continent  as  well  as  of  many 
American  countries.  ''The  Code  Napoleon,''  says  Molitor,t 
''  adopts  in  the  matter  of  damages  the  principles  laid  down  by 
the  Roman  law  in  obligations  honœ  fidei"  The  rules  of  eternal 
justioe,"  says  De  Soint^oseph, |  ''laid  down  by  the  Roman  law 
have  been  followed  by  every  modem  legislator."  "  The  general 
principles  of  the  civil  law,"  says  Sedgwick  (p.  63)  "  have  been 
repeatedly  recognised  in  our  jurisprudence."  The  Supreme  Court 
of  the  State  of  New  York,  §  quoting  the  language  of  Pothier  on 
the  measure  of  damages,  said  :  "  It  will  be  seen  that  on  the  sub- 
ject in  question  our  courts  are  more  and  more  falling  into  the 
track  of  the  civil  law." 

Bnt  supposing  the  municipal  laws  of  all  nations  to  be  at 
variance  on  the  point,  to  'what  law  would  it  become  necessary  to 
have  recourse  ?  Bynkershoek,  one  of  the  great  masters  of  the 
law  of  nations,  says  :  "  Reason  alone,  reason  is  the  soul  of  the 
law  of  nations."  II  The  Roman  law  having  been  for  ages  con-* 
sidered,  especially  in  matters  of  obligations,  as  the  most  perfect 
expression  of  equity  and  reason,  it  would  follow  that  in  such  2^ 
case  its  principles  would  constitute  the  final  and  decisive  resort. 
In  fact,  to  those  who  are  conversant  with  international  law,  it  is 
well  known,  as  observed  by  Bynkershoek,^  (spoken  of  with  so 
much  admiration  in  the  "  American  Law  Journal,")  and  as  also 

•  Sedgwick,  p.  64,  612,  notes;  Armstrong  v.  Percy,  5  Wend.  535, 
538. 
t  Leg  obligations  en  Droit  Bomain,  vol.  1,  p.  390. 
t  Concordance  entre  lea  codes  civils,  vol.  1,  p.  LVII. 

I  Blanchard  t.  Ely,  21,  Wend.  342. 

II  Quœtt,  Juris  Publici^  translated  by  Da  Ponceau  in  the  American 
Law  Journal,  vol.  3,  2nd  part,  p.  11. 

IT  Ibid,  p.  107. 
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admitted  by  Mr.  Sumner  in  his  famoiu  speech,*  that  the  prin- 
ciples of  the  law  of  nations  may  genially  be  sought  for  in  the 
rules  of  Roman  jurisprudence. 

The  distinguished  civilian  Domat  says  in  his  Traité  des  lois  :f 
''  On  voit  que  les  dommages  et  les  pertes  dont  les  dédommage- 
ments peuvent  être  demandés,  sont  de  deux  sortes  :  Tune  des  per- 
tes qui  sont  tellement  une  suite  du  fait  de  celui  à  qui  le  dédom- 
magement en  est  demandé,  qu'il  est  évident  qu'on  doit  les  lui 
imputer,  comme  ayant  ce  fait  pour  leur  cause  unique  ;  et  l'autre, 
de  celles  qui  ne  sont  que  des  suites  éloignées  de  ce  fait,  et  qui  ont 
d'antres  causes." 

Lastly,  the  same  rules  are  to  be  found  laid  down  in  the  works 
on  natural  law  which  are  also  authorities  in  international  law. 

Grotius  X  '  ^'  Primum,  aliud  esse  damnum  directe  datum, 
aliud  quod  in  consequentiam  venit.  Directe  datum  voco,  quo 
cniquam  aufertur  ad  quod  jus  proprium  habet.  Per  consequen- 
tiam, quo  fit  ut  quis  non  habeat  quod  habiturus  alioquin  habebat. 
Et  Paulus  jurisconsultus  a  prœposterum  esse  ait,  ante  nos  locu- 
pies  did  quam  acquisierimus»^* 

Puffendorf  §  :  '*Pour  ce  qui  regarde  l'estimation  du  dommage.... 
il  est  clair  que  tout  le  mal  qui  provient,  par  une  suite  nécessaire 
et  naturelle,  du  dommage  que  l'on  a  causé  directement  et  immé- 
diatement est  censé  faire  partie  d'un  seul  et  même  dommage." 
Upon  which  Barbeyrao  (note  11)  remarks  "  qu'il  y  a  des  événe- 
mens,  qui  sont  des  suites  directes  et  immédiates  de  l'action  d'où 
provient  le  dommage,  en  sorte  qu'on  peut  dire  qu'elle  en  a  été  la 
cause  précise  ;  et  d'autres  qui  ont  une  cause  particulière,  indé- 
pendante de  ce  fait  qui  en  a  été  l'occasion,  ou  du  moins  ne  s'y 
trouve  jointe  que  par  un  cas  purement  fortuit." 

Applying  these  principles  to  the  question  of  the  losses  caused 
by  the  Alabama  and  other  privateers,  what  is  the  extent  of 
Great  Britain's  responsibility  for  their  escape  from  her  ports  in 
coDsequenee  of  her  want  of  due  diligence  as  a  neutral  stale  ?  Can 
it  reasonably  be  asserted  that  she  foresaw  or  could  have  foreseen 
the  remote  consequences  of  the  acts  committed  by  those  ships  ? 
We  can  understand  it  to  have  been  thought  likely  that  the  cruis- 

*  2  Revue  de  Droit  International,  p.  474. 
t  Lib.  Ill,  Tit.  5,  S.  2  g  6,  Rémy's  éd.  vol.  2,  p.  124. 
X  Jure  Belli,  p.  589.    See  also  Burlumaqui,  Principes  du  droit  de  \o. 
Nature,  vol.  2,  p.  444  ;  Leçons  du  droit  de  la  Nature,  vol.  1,  p.  225. 
§  Le  Droit  de  la  Nature  et  des  Gens,  éd.  1712,  p.  295, 296. 
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ers  might  capture  some  merchant  yessels  ;  but  was  it  possible  for 
the  most  clear- sighted  intelligence  (especially  at  a  time  when  the 
two  continents  had  not  yet  been  united  by  a  telegraphic  cable)  to 
expect  that  the  casual  and  desultory  exploits  of  the  privateers 
should  have  the  effect  of  prolonging  the  civil  war  and  delaying 
the  suppression  of  the  rebellion  ?    Was  it  natural  to  suppose  that 
the  American  navy  would  be  found  unable  to  protect  the  com* 
mercial  marine  covered  by  the  Starl  and  Stripes  ?    If  the  United 
States  failed  to  employ  all  the  means  of  self-protection  which  ara 
expected  to  be  used  by  a  powerful  nation  ;  if  in  one  word,  they 
did  not  use  all  reasonable  precautions,  care  and  diligence,  to  avoid 
or  reduce  the  damages,  are  they  not  alone  to  bear  the  blame  and 
suffer  the  consequences  ?  ^    Even  if  Great  Britain  had  or  could 
have  foreseen  that  the  Confederate  privateers,  escaped  from  her 
ports,  would  inflict  on  the  United  States  any  other  loss  than  the 
destruction  of  a  number  of  merchant  vessels,  still  how  can  it  be 
shown  that  the  prolongation  of  the  war  and  the  other  items  of 
damages  comprised  under  heads  2,  3,  and  5  of  the  American 
case,  are,  to  use  the  language  of  the  commentators  of  the  European 
codes,  the  immediate^  direct  and  necessari/  conséquence,  or  to 
borrow  the  expression  of  Sedgwick  and  other  writers  on  the  com- 
mon law,  the  proximate  and  natural  consequence  of  the  acts  of 
the  privateers  ?    No  ;  the  true  cause  of  the  national  losses  of  the 
United  States  must  be  sought,  not  in  the  construction  and  equip- 
ment of  the  privateers,  but  in  the  warlike  resources  of  the  South, 
and  in  the  vast  extent  of  territory  to  be  conquered.     And  even 
if  they  could  be  shewn  to  have  been  caused  in  part  directly  by 
the  acts  of  the  privateers,  still,  according  to  the  rules  of  the  civil 
law  amalgamated  and  incorporated  (as  we  have  seen)  with  the 
common  and  statutory  laws  of  all  modem  nations,  they  cannot  be 

laid  to  the  charge  of  Great  Britain,  it  being  well  known  that 
they  were  not  caused  solely  by  her  acts.     She  can  accordingly 

be  held  accountable  only  for  the  loss  of  the  vessels  captured  or 
destroyed,  for  their  cargoes  and  freight,  and  the  premiums  of  in- 
surance, these  losses  alone  constituting  the  foreseen,  direct,  and 
immediate  damages.  Surely  we  need  not  repeat  that  the  losses 
specified  under  heads  2,  3,  and  5  of  the  American  case  are  not 
direct;  the  United  States  lay  claim  to  them  not  as  direct  but  as 

•  Sedgwick,  p.  95  ;  Starkie  on  Evidence,  vol.  2,  p.  741  ;  Touiller, 
vol.  6,  p.  303  ;  Mayne  on  Damages  [20 7J. 
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indiieot  damages;  and  the  law  aasoredly  neyer  presumes  that  in- 
direct as  well  as  direct  losses  are  comprehended  under  the  general 
expression  of  a  claim  for  damages. 

Furthermore:  The  United  States  have  frequently  applied 
these  rules  to  cases  of  illegal  captures  hj  privateers  tried  in  their 
national  courts.  Thus  in  the  case  of  Del  Col  vs.  Arnold,^  the 
Supreme  Court  of  the  United  States  held  that  the  owners  of  a 
privateer  are  responsible  for  the  conduct  of  their  agents,  officers 
and  crew,  to  all  the  world,  and  that  the  measure  of  such  responsi- 
bility is  the  full  value  of  the  property  bjured  or  destroyed. 

In  the  case  of  The  Amiable  JVancy,t  the  same  court  laid  down 
as  a  rule,  that  in  case  of  an  illegal  seizure  by  a  privateer,  the  ^ 
original  wrongdoers  are  responsible  beyond  the  loss  actually  sus- 
tained, if  there  be  gross  and  wanton  outrage,  but  that  the  owners 
of  the  privateer,  who  are  constructively  liable,  are  not  bound  to 
the  extent  of  vindicative  damages.  The  prime  cost  or  the  value 
of  the  property  lost,  and,  in  case  of  injury,  the  diminution  in 
value  by  reason  of  the  injury,  with  interest  thereon,  affords  the 
true  measure  for  estimating  the  damages. 

In  the  case  of  The  Anna  Maria^X  the  same  supreme  tribunal 
held  that  in  a  suit  by  the  owners  of  captured  property,  lost  through 
the  fault  of  the  captors,  only  the  value  of  the  captured  vessel  and 
the  prime  cost  of  the  cargo,  with  all  charges  and  the  premium  of 
insurance,  will  be  allowed  in  ascertaining  the  damages. 

In  all  these  oases,  consequential  damages  were  refused,  the 
court  remarking  in  the  case  of  The  Amiable  Nancy  :  "  This 
rule  may  not  seem  a  complete  indemnity  for  all  possible  injuries  ; 
but  it  has  certainly  a  general  applicability  to  recommand  it,  and 
in  almost  all  cases  will  give  a  fair  and  just  recompense." 

It  may  be  objected  that  all  those  cases  were  suits  between  pri- 
vate mdividuals.  But  by  what  rule  of  law  or  of  equity  is  it 
taught  that  the  liability  changes  its  nature  according  as  the  offend- 
ing party  is  a  sovereign  power  or  a  private  individual  ?  Is  not 
Qreat  Britain  liable  in  the  same  way  as  the  owners  of  The 
Amiable  Nancy  y  solely  and  simply  because  she  is  regarded  as  the 
owner  of  the  privateers  and  the  passive  or  implied  author  of  their 
acts  ?  The  amount  of  the  damages  to  be  paid,  therefore,  must 
in  all  cases,  be  regulated  by  the  gravity  and  extent  of  the  losses 
only,  and  not  by  the  name  or  quality  of  the  owner  or  defendant. 


*  3  Dal.,  333.  t  3  Wheaton,  646.  X  3  Wheaton,  327. 
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It  18  nnneoessary  to  discuss  at  greater  length  this  proposition, 
the  truth  of  which  has  been  recognized  in  the  most  formal  manner 
by  the  highest  court  of  the  United  States.  *^  The  right  to  in- 
demnify for  an  unjust  capture/'  said  Judge  Story,  for  the 
Supreme  Court  of  the  United  States,*  '*  whether  against  the 
captors  or  the  sovereign,  whether  remediable  in  his  own  courts, 
or  by  his  own  extraordinary  interposition  and  grants  upon  private 
petition  or  public  negotiation,  is  a  right  attached  to  the  owner- 
ship of  the  property  itself." 

Finally,  Dr.  Bluntschli,  in  noticing,  in  his  Opinion  Impartiale 
sur  la  question  de  V Alabama  (translated  into  English  at  the 
expense  of  the  U.  S.  govemmentf  ),  the  so  called  indirect  or  na- 
tional losses,  concludes  by  only  admitting  the  claim  to  an  indem- 
nity for  the  destruction  of  the  merchant  vessels  and  of  their 
cargoes.  '^  La  véritable  solution  du  différend,"  says  the  learned 
publicist,  "  consiste  dans  la  combinaison  d'une  réparation  maté- 
rielle destinée  à  indemniser  les  propriétaires  Américains,  avec  une 
garantie  morale  des  relations  commerciales  et  maritimes  contre  le 
retour  de  semblables  dommages.  Le  premier  de  ces  buts  sera 
atteint  au  moyen  d'une  juste  indemnité  pécuniaire,  que  la  Grande- 
Bretagne  paiera  à  l'union  pour  être  partagée  entre  les  personnes 
lésées  ;  le  second  le  sera  par  une  nouvelle  proclamation  du  devoir 
incombant  aux  Etats  neutres  et  amis  d'empêcher  autant  que  pos- 
sible qu'on  n'abuse  de  leurs  territoires  neutres  pour  y  organiser 
des  expéditions  militaires."  % 

The  Alabama  indirect  claims,  therefore,  should  be  withdrawn 
by  the  United  States  Ooyemment.  1st.  Because  the  language 
of  the  American  Commissioners,  during  the  sittings  of  the  Joint 
High  Commission,  was  such  as  to  lead  the  British  Government  to 
conclude  that  the  indirect  claims  had  been  abandoned.  ,2ncl. 
Because  Great  Britain  had  never  shown  by  word  or  deed  her  in- 
tention to  admit  them  directly  or  indirectly.  3rd.  Because  the 
text  of  the  Treaty  of  Washington  is  formally  opposed  to  their 
admissibility.  4th.  Because  they  lead  to  absurd  consequences  ; 
and,  5th.  Because  they  are  dissallowed  by  the  rules  of  law  uni- 
versally admitted  by  civilized  nations,  and  by  the  maxims  of  na- 
tural and  therefore  of  international  law. 

What  will  be  the  ultimate  solution  of  this  new  dispute  between 


•  Comey's  et  al  vs.  Vassé,  1  Peters,  193. 

1 3  Bevue  de  Droit  International,  p.  661.    X  2  Ibid,  479. 
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Great  Britain  and  the  United  States.  It  has  been  stated  that  the 
American  GoYemment  has  proposed  to  submit  it  to  arbitration, 
and  has  even  suggested  that  it  be  decided  by  the  Geneva  tribunal. 
It  is  true  that  we  find  in  the  history  of  the  U.  S.  a  few  precedents 
in  which  the  interpretation  of  treaties  has  been  left  to  arbitration. 
It  was  thus  that  the  difficulties,  which  arose  between  Great  Britain 
and  the  United  States,  respecting  the  meaning  of  certain  clauses 
of  the  Treaty  of  1783,  the  Treaty  of  Ghent  and  the  Oregon  Treaty 
were  settled  by  special  commissions.  But  in  those  instances,  the  ar- 
bitrators' award  could  not  in  any  manner  compromise  the  national 
honor  of  either  party,  while  the  reference  of  even  unforseen  (al- 
though direct)  damages  to  arbitration  could  be  made  only  on  the 
assumption  that  Great  Britain  acted,  or  at  least  may  have  acted,  in 
bad  faith;  for  in  law,  as  we  have  seen,  this  class  of  damages  is  admis- 
sible only  where  there  is  bad  faith.  Great  Britain  would  then 
be  treated  as  guilty,  not  of  fault  or  negligence  merely  or  of  a 
quagi-delict,  but  of  a  delict,  and  indeed  almost  a  crime.  We  can 
therefore  easily  understand  the  indignation  of  the  English  people 
on  seeing  the  Alabama  indirect  claims  pressed  on  the  notice  of 
the  Geneva  Tribunal.  For  the  same  reason  any  offer  to  submit 
the  admissibility  Qf  these  claims  to  arbitration  is  altogether  futile. 
In  our  humble  opinion,  there  remains  no  other  means  of  settling 
the  dispute  in  a  quiet  and  honorable  manner,  than  the  withdrawal 
of  the  indirect  claims  by  the  United  States. 

But  if  the  American  Grovernment  persists  in  these  claims — and 
we  know  it  to  be  characteristic  of  that  Government  to  advance 
claims  very  often,  and  withdraw  them  very  rarely — what  will  be 
the  decision  of  the  English  Cabinet  ?  Will  it  withdraw  &om  the 
arbitration  ?  Will  it  expose  the  nation  to  the  horrors  and  dangers 
of  a  disastrous  war.  A  war  with  the  United  States  would  certainly 
be  very  unpopular  in  America.  The  equivocal  attitude  of  England 
towards  the  South,  during  the  late  great  struggle,  gives  her  no  hope 
of  a  diversion  in  that  quarter  ;  the  South  will  choose  rather  to 
remain  quiet  under  the  yoke  of  the  negroes,  than  come  to  the 
aid  of  the  nation  which  it  calls  by  the  epithet  of  ^^  perfidious 
Albion."  And  even  in  the  North,  the  British  Provinces,  which 
see  in  the  Alabama  Claims  only  the  source  of  the  humiliations 
and  of  the  enormous  sacrifices  imposed  upon  them  by  the  Treaty 
of  Washington,  have  already  commenced  to  agitate  publicly  the 
policy  of  breaking  rather  than  strengthening  the  colonial  tie. 
There  is  a  further  reason  which  renders  an  Anglo-American 
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war  a  yery  improbable  oontingenoy,  namely,  the  unyarying  poliey 
of  Great  Britain  towards  the  United  States  during  the  last  fi% 
years. 

Lord  Derby,  recently  speaking  of  the  Treaty  of  Washington 
in  the  House  of  Lords,  observed  that  "  when  the  American  ne- 
gotiators found  that  up  to  that  time  the  more  they  asked  the 
more  they  got — ^for  such  has  been  their  uniform  experience — I 
am  not  surprised  that  this  led  them  to  continue  the  game  they  had 
played  with  so  much  skill  and  so  much  success."  No  language 
could  be  more  accurate  than  that  in  which  the  noble  lord -thus 
describes  the  policy  pursued  by  the  United  States  towards  Great 
Britain. 

By  the  Ghent,  the  Âshburton  and  the  Oregon  Treaties,  she 
surrendered  immense  tracts  of  country,  which  would  at  the  pre- 
sent time  be  of  incalculable  value  to  Canada  ;  and  that  without 
any  consideration,  and  although  it  was  as  clear  as  noonday  that  in 
some  instances,  notably  in  the  case  of  the  North-Eastern  Boundary 
of  Maine,  the  American  Govemment  was  not  only  destitute  of 
the  shadow  of  a  yalid  claim,  but  was  acting  in  downright  bad 
faith. 

After  haviog,  with  the  aid  of  treaties  and  cenventions,  pushed 
their  encroachments  upon  the  territory  of  the  Empire  to  an  ex- 
tent surpassing  their  most  sanguine  expectations,  they  now  seem  to 
cast  wistful  and  longing  eyes  upon  the  sovereignty  of  the  seas. 
They  need  the  Island  of  San  Juan  to  enable  them  to  command 
the  entrance  of  the  gulf,  which  divides  Vancouver  from  the 
mainland  ;  they  at  once  inform  Great  Britain  that  it  is  theirs  by 
virtue  of  the  first  clause  of  the  Oregon  Treaty,  and  they  wrest 
from  her  an  agreement  to  abide  by  the  arbitary  decision  of  the 
Emperor  of  the  Germans. 

They  covet  the  rich  and  inexhaustible  fisheries  of  the  British 
provinces  ;  they  wish  to  obtain  possession  of  them  without  any  trade 
equivalent,  and  they  tell  Great  Britain  in  substance:  ^^  Here  are  a 
few  thousand  dollars  for  the  semi-sovereign  and  irresponsible 
Govemment  of  Canada  ;  make  it  give  up  to  us  its  bay  fisheries 
and  the  three  miles  of  sea  over  which  it  exercises  jurisdiction/' 
and  England,  after  a  faint  resistance,  gives  her  word  of  honor  that 
this  privilege  shall  be  obtained  for  them. 

The  navigation  of  the  Biver  St.  Lawrence  and  its  220  miles  of 
canal,  on  a  footing  of  equality  with  ,  Canadian  subjects,  is  indis- 
pensible  to  17,000,000  of  people  in  the  Western  States  ;  and  the 
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American  Goyernment  boldly  demands  the  right  of  wt^j/or  ever, 
in  exchange  for  the  free  nayigation  of  the  Sault  Ste.  Marie  Canal 
(one  mile  and  a  half  in  length)  and  the  winter  transit  of  Cana- 
dian merchandise  by  the  railways  of  the  Union  for  ten  years  ;  and 
Great  Britain  consents. 

Bnt  this  is  not  all.  It  is  not  enongh  that  the  colonies  should 
be  sacrificed  to  the  boundless  ambition  of  the  aspiring  Republic, 
it  is  necessary  to  humble  the  mother  country  also. 

Contrary  to  the  expectations  of  foreign  diplomats,  the  United 
States  does  not  hesitate  to  demand  an  apology  for  the  depreda- 
tions of  the  Alabama,  and  that  apology  they,  after  some  days 
spent  in  tergiversation,  succeed  in  wresting  from  their  reluctant 
rival. 

To  insure  the  ultimate  triumph  of  their  cause  before  the 
Tribunal  of  Geneva,  they  draw  up  and  distinctly  define  certain 
rules  of  international  law,  and  present  them  to  Great  Britain 
with  the  haughty  words  :  "  We  do  not  wish  the  Court  of  Geneva 
to  decide  what  duties  the  law  of  nations  requires  from  a  neutral 
power;  we  demand  not  only  that  you  abandon  the  principles 
which  you  have  hitherto  professed,  and  on  which  you  have  always 
acted,  but  that  you  likewise  submit  your  conduct,  past,  present, 
and  to  come,  to  the  test  of  our  three  ex  post  facto  laws,  and  that 
you  invite  all  other  nations  to  give  their  adhersion  to  them.'' 
And  England  again  submissive  says:  ** Tes,  for  peace  sake." 

Finally,  the  American  Government,  while  expressing  the  noblest 
contempt  for  money,  desires  to  replenish  the  coffers  of  the 
national  treasury,  and  in  time  of  peace,  and  as  the  price  of  its 
friendship  and  good  will,  advances  a  claim  to  a  war  indemnity 
against  a  neutral  state,  nearly  equal  in  amount  to  that  wrung 
from  France  by  victorious  Prussia.  What  course  will  Great 
Britain  adopt — she  who  has  never  seriously  resisted  the  clamor- 
ous demands  of  her  transatlantic  sister  ?  She  is  certain  to  pay, 
in  some  shape  or  other,  a  larger  sum  than  the  amount  of  the 
Alabama  direct  claims,  or  the  $14,000,000,  with  interest,  men- 
tioned in  the  proceedings  of  the  Joint  High  Commission  I  And 
will  the  United  States  be  then  satisfied  ?  Never,  so  long  as  the 
British  Empire  and  other  European  nations  retain  a  vestige  of 
power  upon  the  northern  continent  of  America  I 

D.  GlEOUAED. 

Montreal,  30th  March,  1872. 
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EXPROPRIATION. 
(^Continued.) 

STATE  OP  THE  LAW  AT  ROME. 

The  law  of  expropriatioD,  as  an  organized  system  for  the  pro- 
tection of  the  citizen  against  arbitrary  power,  and  for  reconciling 
private  rights  with  the  general  interests  of  the  community,  is 
beyond  question  the  product  of  the  present  century  and  of  its 
innumerable  public  enterprises.  But  while  we  need  not  look 
beyond  this  century  for  guidance  on  the  subject,  still  it  must  ever 
be  a  matter  of  interest  to  enquire  into  other  systems  of  former 
times.  Hence  amidst  the  impulse  given  to  the  study  of  the  law 
of  expropriation  in  our  day,  especially  in  France,  it  was  most 
natural  that  writers  should  direct  their  inquiries  to  that  great 
body  of  law,  so  rich  in  its  provisions  on  nearly  all  the  relations  of 
life,  which  has  furnished  the  staple  of  the  laws  and  civil  institu- 
tions by  which  modern  nations  are  even  now  governed*  One 
result  of  these  enquiries  has  been  to  establish  that  the  references 
in  the  Roman  law  to  anything  like  expropriation  are  meagre  and 
in  striking  contrast  with  the  stupendous  publics  Works  constructed 
by  the  Roman  people  in  every  period  of  their  histdrjr  and  in  every 
quarter  of  the  ancient  world — works  "  which  even  now  in  their 
ruins  furnish  some  idea  of  the  greatness  of  Rome  to  thousands  on 
thousands  who  have  never  read  a  page  of  her  history.'' 

But  while  there  is  general  agreement  as  to  the  meagreness  of 
the  Roman  law  on  the  subject,  this  very  meagreness  contrasted 
with  the  fullness  of  that  law  on  other  matters,  and  the  import^ 
ance  and  number  of  Roman  public  works,  has  led  different  writers 
to  entirely  opposite  conclusions  as  to  the  existence  of  expropria^ 
tion  in  Roman  law*  Some  have  thence  inferred  that  expropria- 
tion, or  such  a  thing  as  the  State  taking  possession  against  the 
will  of  private  individuals,  was  unknown  to  the  Romans,  and 
impossible;  while  others,  from  the  same  premises,  have  gone  \o 
the  other  extreme,  and  come  to  the  conclusion  that  there  must 
have  been  a  special  system  of  legislation  on  the  subject,  which  has 
not  descended  to  tlSjit  being  well  known  that  only  a  small  portion 
of  the  vast  mass  of  Roman  law^  and  that  chiefly  private  law,  waB 
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embodied  and  suryived  in  the  compilations  which  are  the  ezistbg 
sources  of  our  knowledge  of  Roman  jorispradenoe.* 

Among  those  who  have  put  forth  the  opinion  that  no  expro- 
priation of  any  kind  was  known  to  the  Romans,  are  such  names 
as  Proudhon,  Domaine  Public,  11,  p.  198  ;  and  Laboulaye,  His- 
toire deproprietéj  11,  2. 

Proudhon  says  :  <'  Chez  les  Romains  l'expropriation  pour  cause 
d'atilitë  publique  était  inconnue  :  U  refus  d!un  particutier  limù 
tait  la  puissance  de  VÉtat  :  soit  par  oubli  du  législateur,  soit  à 
dessein,  la  volonté  de  tous  était  obligée  de  fléchir  devant  V obstina' 
tien  d*un  seul  citoyen.  Ainsi  l'Empereur  Commode  (Augustus) 
se  trouva  dans  la  nécessité  de  renoncer  à  Tidée  d'élargir  le  forum 
par  respect  pour  les  droits  qui  refusaient  de  s'abdiquer/' 

In  addition  to  this  passage  from  Suetonius,  there  are  several 
others  which  give  an  appearance  of  reality  to  the  views  stated  by 
Proudhon.  Thus  Livy,  XL.  51,  says  that  the  censors  (who 
with  the  aediles  had  the  superintendance  of  the  aqueducts  during 
the  times  of  the  Republic),  were  thwarted  in  their  scheme  of 
building  a  new  aqueduct  in  the  year  179  B.O.,  by  Licinius  Cras^ 
BUS,  who  refused  to  allow  it  to  be  carried  through  his  land.  "  Lo- 
cânint  (ccDSores)  aquam  adducendam  fornicesque  faciendos  : 
impedimento  operi  fuit  M.  Licinius  Crassus,  qui  per  fundum 
sunm  duci  non  est  passus." 

When,  however,  we  consider,  as  we  must,  the  history,  career, 
and  spirit  of  the  Roman  people,  we  come  to  the  conclusion  that 
these  passages  have  some  other  meaning  than  that  apparently,  on 
their  face,  deducible  from  them.  They  must  mean  something 
else  than  that  it  was  in  accordance  with  the  spirit  of  Roman  law 
and  policy  that  the  nation,  as  stated  by  Proudhon,  should  stand 
baffled  ki  its  greatest  enterprises  by  the  obstinacy  of  one  of  its 
individual  members.  Such  was  not  the  spirit  or  policy  of  Rome. 
It  is  not  credible  that  a  state  of  things  which  is  impossible  in 
any  civilized  State  was  possible  with  the  Roman  people,  who, 
says  Batbie,  '*fut  le  plus  grand  constructeur  de  Tantiquité/' 
Even  lately  (1855)  portions  of  the  public  works  of  the  ancient 
monarchy  have  been  brought  to  light,  in  the  great  Servian  wall, 
which,  to  use  the  words  of  Mommsen,  **  have  risen  as  it  were  from 
the  tomb  to  testify  to  the  might  of  a  national  sptVî^  as  imperishable 

*  See  the  question  well  discussed  in  Bauny  de  Bécy  ;  £zp. 
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as  the  rock  walls  which  it  hailt,  and  in  its  continued  influence 
more  lasting  even  than  they/' 

The  term  moenia,  ''tasks/'  retained  as  the  name  for  walls, 
shews  how  they  were  first  huilt,  and  how  heavy  were  the  direct 
calls  and  sacrifices  imposed  by  the  State. 

But  it  is  the  public  works  of  the  Eepublic  and  Elmpire  that 
have  most  interest  for  our  subject,  as  it  is  these,  if  any,  that 
would  have  created  an  equitable  system  of  expropriation  in  Bo- 
man  law.  And  here  we  may  say,  that  there  are  circumstances  in 
the  history  of  Rome  and  Roman  law  which  on  the  one  hand 
shew  us  how  impossible  it  is  to  believe  that  her  great  public  en- 
terprises could  be  checked  by  the  will  of  private  individuals,  and 
on  the  other  largely  take  from  our  surprise  at  so  vast  a  system  of 
public  works,  with  apparently  such  frequent  occasions  therefor, 
never  having  given  rise  to  an  organized  system  of  land  expropria- 
tion. 

In  order  to  be  convinced  of  the  impossibility  of  Rome  suffering 
her  public  works  to  be  turned  aside  out  of  respect  for  private 
rights,  we  have  only  to  look  at  her  policy  and  plan  in  construct- 
ing the  most  important  of  them  all,  the  great  Roman  highways, 
the  railways  of  antiquity,  which  "  issuing  from  the  Forum  of 
Rome,  traversed  Italy,  pervaded  the  Provinces,  and  were  termi- 
nated only  by  the  frontiers  of  the  empire."  *  This  vast  system 
of  internal  communication  was  an  essential  part  of  her  great  mis- 
sion of  conquest  and  civilization.  No  country  was  considered  as 
completely  subdued  till  it  had  been  rendered  pervious  in  all  its 
parts  to  the  arms  and  authority  of  the  conqueror.*  These  high- 
ways, which  connected  the  2000  cities  of  the  empire  with  each  other 
and  with  Rome,  were  carried  in  a  direct  line  from  point  to  point, 
over  mountain,  valley  and  river,  and  were  turned  aside  neither  by 
the  obstacles  of  nature  nor  out  of  respect  for  the  rights  of  private 
property.*  "  The  sense  of  unity  and  common  dépendance  on  a 
central  authority,  says  Merivale,  was  admirably  maintained  bj 
the  instrument  of  communication  with  Rome,  which  in  whatever 
quarter  the  subjects  of  the  State  might  cross  it,  always  pointed 
with  a  silent  finger  in  the  direction  of  their  invisible  mistress. 
Far  as  the  eye  could  reach,  till  it  was  lost  in  the  remote  horizon, 
stretched  this  mysterious  c^bol  of  her  all-attaining  influence  ; 
and  where  the  sense  failed  to  follow  the  imagination  came  into 

♦  Gibbon. 
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play,  and  wafléd  thé  IhoughU  of  the  awe-stricken  proTÎncial  to 
the  gates  of  Rome  atid  the  praetdrium  of  the  yenerable  imperator* 
Along  these  channels,  as  he  knew,  the  anns,  the  laws,  and  the 
institutions  of  the  city  streamed  in  ceaseless  flow  to  ererj  corner 
of  the  earth  ;  they  were  the  veins  through  which  the  life-blood  of 
the  empire  circulated  from  its  heart,  making  every  pulse  to  beat 
with  unfailing  harmony  and  precision/* 

It  is  not  difficult  to  see  what  were  some  of  the  circumstances 
that  prevented  the  construction  of  these  works  from  giving  rise  to 
n  system  of  land  expropriation,  notwithstanding  their  construction 
in  the  present  day  would  certainly  do  so  equally  with  the  con- 
struction of  any  system  of  railways.* 

Perhaps  the  most  important  occasion  for  calling  forth  such  a 
system  of  expropriation  was  swept  away  by  the  fact,  that,  both 
in  Italy  where  the  great  highways  were  the  work  of  the  Republic 
which  inaugurated  them,  and  in  the  Provinces  where  they  were 
chiefly  the  work  of  the  Empire,f  the  main  lines  of  road  were 
carried  over  the  lands  of  conquered  communities. 

*  The  Roman  aqueducts  were  also  gigantic  public  works,  but  both 
on  account  of  their  comparative  shorter  length  and  manner  of  cou* 
Btrnction,  they  were  calculated  to  interfere  much  less  with  the  rights 
of  private  property  than  the  great  highways.  Thus  the  great  Marcian 
aqueduct,  built  in  144  b.c.,  upwards  of  sixty  miles  in  length,  was  carried 
underground  fifty-four  miles,  and  the  rest  of  the  distance  mostly  on 
arches.  It  was  built  by  order  of  the  Senate,  a  few  years  after  the 
attempt  to  build  an  aqueduct  stopped  by  Crassus,  which  would  in» 
dicate  that  the  power  existed  of  carrying  out  such  works  when  pro- 
perly authorized.  An  idea  of  Roman  public  works  may  be  had  from 
this  one  aqueduct  (Marcian),  which  cost  the  public  treasury  180,000,000 
sesterces,  or  £2,000,000  stg.  gold,  all  raised  and  paid  out  in  cash 
within  three  years.     (Mommsen.) 

t  It  is  well  known  that  the  celebrated  system  of  Romail  roads 
began  with  the  great  Via  Appia^  called  regina  viarum,  built  as  far  as 
Capua  in  442  A.U.,  during  the  Bamnite  war,  by  Appius  Claudius  who, 
^ys  Livy  ix,  29,  "viam  munivit  et  aquam  in  urbem  duxit."  To 
him,  (Appius  Claudius)  says  Mommsen,  the  Roman  State  was  in*. 
debted  for  its  first  great  military  road,  and  the  Roman  city  for  its 
first  aqueduct.  Following  in  Claudius'  steps  the  Roman  Senate  wove 
round  Italy  that  network  of  roads  and  fortresses,  without  which,  as 
the  history  of  all  military  states  from  the  Archaemenides  down  to  the 
creator  of  the  road  over  the  Simplon  shews,  no  military  hegemony 
can  subsist."  With  reference  to  the  works  of  the  Empire  in  the 
proyinces,  witness  the  great  roads  built  throughout  Gaul  by  Agrippa 
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Indeed  centuries  after  the  period  of  construction  of  the  prin- 
cipal of  these  great  public  works,  the  ownership  in  the  Boil  of 
nearly  the  whole  Roman  world  was  legally  in  the  State,  the  in- 
habitants being  in  the  eye  of  the  law  only  occupants  and  as  snch 
paying  an  annual  rent  or  tax  for  the  use  of  the  lands  to  the  State 
as  proprietor. 

Gains  (ii,  7)  could  say  in  his  time,  time  of  the  Antonines  : 
"  in  provindali  solo  dominium  populi  Romani  est  vel  Cœsaris  : 
nos  autem  possessionem  tantum  et  usumfructum  habere  videmurr 

With  reference  to  Italy  :  far  into  the  times  of  the  Republic 
the  extent  of  private  landed  property  was  small  and  mostly  owned 
by  the  plebeians,  the  powerful  governing  aristocracy  occupying 
by  preference  enormous  portions  of  the  ager  puhlicus  or  public 
domain. 

The  numerous  agrarian  laws  during  the  whole  of  the  Republic 
shew  what  a  vast  public  domain  the  State  had  at  all  times  at  its 
command,  and  a  legal  right  to  resume.  These  laws,  indeed,  in 
so  far  as  they  recognized  and  provided  for  indemnifying  the 
possessors  as  having  rights  of  proper  ty  on  tho  score  of  improve- 
ments and  long  possession,  were  the  most  important  laws  of  ex- 
propriation in  Roman  legislation,  although  they  did  not  expro- 
priate the  soil  or  fonds  which  Regally  already  belonged  to  the 
State.* 

111! I 

in  the  reign  of  Augustus  ]  they  led  from  Lugdunum  (Lyon)  :  1.  to  the 
Khine  ;  2.  to  the  Somme  and  the  Channel  ;  3.  across  the  Cevennes 
to  the  ocean;  4.  to  Maseilia  and  Narbo;  also  the  great  aqueduct, 
Pont  du  Gard,  yet  existing  ar  Nimes.    Vide  Merivale  iv,  p.  80. 

The  Republic,  too,  built  great  highways  in  the  earlier  acqnired 
Provinces,  as  the  great  Via  Egnatia  across  Macedonia,  spoken  of  by 
Poly  bins  (34,  12,  3)  ;  and  the  Via  Domitia,  from  the  Rhone  to  the 
Pyrenees,  to  connect  with  Spain,  which  was  the  primary  object  in 
conquering  southern  Gaul  and  founding  the  early  Roman  province  of 
l^arbo.  A  strip  of  from  1  to  1}  miles  wide  along  the  coast  was  handed 
over  to  the  Massiliots  to  keep  the  road  in  repair.  Yide  3  Mommsen, 
403. 

*  Thus  as  late  as  133 — 115  B.C.,  under  the  agrarian  laws  of  the 
Gracchi  alone,  about  80,000  allotments  of  30  jugera  each  were  made 
of  the  public  domain  in  Italy,  equal  to  2,400,000  Roman  acres.  These 
laws  made  provision  lor  indemnifying  the  possessors  ;  and  the  &ct 
that  some  of  the  public  lands  retaken  by  the  State  had  been  in  heriti 
able  private  possession  300  years,  shews  what  a  permanent  legal  hold 
the  State  kept  on  its  lands,  and  hoW  rigidly  the  principle  ot  "  no  pre^ 
scription  against  the  State  "  was  carried  out.    Vide  3  Mommsen,  95< 
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To  sam  np  here  some  of  the  reasons  which  we  think  prerented 
the  want  of  a  system  of  expropriation  being  felt  and  springing  np 
in  Roman  law  :  The  monarchy  with  its  walls,  and  perhaps  also 
as  constructor  of  the  great  Cloaca,  provided  for  the  fortifications 
and  sanitary  requirements  of  the  city  and  relieved  the  Republic 
for  a  long  time  from  the  construction  of  public  works  on  this 
Bcore  in  the  capital  :  that  the  Republic,  intent  upon  war,  eon- 
Btructed,  during  its  first  period,  few  public  works  of  importance 
beyond  great  military  roads  and  fortresses  which  were  constructed 
over  conquered  territory  ;  and  later,  public  works  were  largely 
constructed  by  powerful  and  wealthy  public  and  private  indivi- 
duals, acting  from  different  motives,  without  expropriation  or  in- 
terference by  the  State. 

That  the  quantity  of  private  landed  property,  even  in  Italy, 
was  long  small,  and  the  domain,  ager  publicuSy  of  vast  extent  ; 
while  in  the  Provinces  the  whole  soil,  with  slight  exceptions, 
belonged^  to  the  State  as  private  property. 

For  these  reasons,  among  others,  the  construction  of  the  great 
public  works  of  the  Romans  interfered  much  less  than  might  be 
supposed  with  the  rights  of  private  ownership  in  lands,  and  in- 
finitely less  than  the  construction  of  similar  works  would  do  in 
any  civilised  country  of  the  present  day. 

But  notwithstanding  these  facts,  and  that  the  other  great  pub' 
lie  structures,  besides  highways,  such  as  circuses,  baths,  temples, 
aqueducts,  and  other  works  of  use  or  embellishment,  of  the  later 
Republic  and  Empire,  were  largely  constructed  by  private  liber^' 
ality,  or  by  politicians  and  successful  leaders  seeking  popular  favor, 
or  by  the  emperors,  who  had  large  resources,  public  and  private, 
at  their  command,  both  in  lands  and  money,  and  whose  wishes 
were  not  likely  to  be  thwarted  ;  notwithstanding  all  this  in 
favour  of  the  absence  of  a  system  of  expropriation,  there  must 
have  been,  and  were,  many  cases,  particularly  under  the  Empire, 
where  private  property  had  to  be.  taken  in  invitum  by  the  State 
for  purposes  of  public  utility  ;  and  we  do  find  in  Roman  law  cer- 
tain provisions  made  for  those  cases. 

It  is  not,  however,  during  the  Republic  nor  early  Empire,  but 
only  in  the  later  Empire,  after  separation  of  East  and  West,  that 
we  find  any  provisions  of  a  general  nature  on  the  subject.  One 
title  De  Operihus  Publids,  of  the  Theodosian  Code,  A.D.  438, 
with  some  fragments  of  the  Corpua  Juris  Civilis,  comprehend 
Bubstantially  all  the  passages  that  we  possess  in  Roman  law  ou. 
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expropriation,  and  it  is  in  consequence  this  later  Roman  law  that 
has  heen  the  subject  of  examination  by  Serringy  and  bj  most 
others  who  have  treated  of  the  subject.* 

These  passages,  particularly  from  the  Digest,  shew  that  the 
principle  of  expropriation  was  applied  at  times  to  moveables  and 
incorporeal  things  as  well  as  immoveables.  Thus,  for  iDstancc, 
there  were  a  great  many  cases  in  which  the  master  might  be  forcibly 
deprived  of  his  slaves  for  an  indemnity  or  price;  as  when  the  slave 
was  required  to  be  examined  as  a  witness  under  the  usual  torture 
((2ucB8tio)j[  ;  where  the  slave  was  cruelly  treated  as  in  the  well- 
known  cases  mentioned  in  the  Institutes  X  '  where  the  slave  re- 
ceived freedom  from  the  State  as  a  reward  for  making  known 
manufacturers  of  spurious  coin  §  or  deserters. 

Art.  407  of  our  Code,  like  Art.  545  Code  Napoleon,  sajs  : 
'^  No  one  can  be  compelled  to  give  up  his  property  except  for 
public  utility  and  in  consideration  of  a  just  indemity  previously 
paid."  This  Art.  clearly  recognizes  the  principle  of  expropria- 
tion as  applicable  to  moveables  as  well  as  immoveables,  but  as 
neither  our  law  nor  the  law  of  France  contains  any  provisions  for 
carrying  this  principle  into  effect  as  regards  moveables — a  thing 
seldom  or  never  required — the  Eoman  law  in  this  one  respect 
went  further  in  practice  than  does  even  our  law  or  the  French 
law. 

Still,  much  as  with  us,  it  was  chiefly  to  immoveables  that  ex- 
propriation was  applied  in  Eoman  law.  The  principal  provisions 
relative  to  immoveables,  nearly  all  of  which,  indeed,  relate  to 
cases  at  Constantinople,  are  contained  in  L.  50,  L.  51,  L.  53  of 
the  Theodosian  Code  Title  De  Operibus  Publicis,  and  in  the  VIL 
Novel  of  Justinian,  chapter  2. 

L.  50,  Th.  Code,  relates  to  the  construction  of  the  Portico  of 

•  We  find  before  this  certain  exceptional  cases.  Vide  Bauny  de 
Récy,  Exp.  L.  12,  Dig.  :  "De  Rcligiosis  et  Sumpt,  somewhat  like 
Art.  540  of  our  Code,  said  :  «  Si  quia  sepulchrum  habeat,  viam  autcm 
ad  sepulchrum  non  habeat  et  a  vicino  ire  prohibeatur,  imperator 
Antoninus  cum  patre  rescripsit  iter  ad  sepulchrum  pcti  precario  et 
concedi  sol  ere  :  ut  quotiens  non  debetur  impetretur  ab  eo  qui  fun- 
dum  adjunctum  habeat,"  àc, 

t  D.  48,  5,  27.    D.  48,  18,  6  and  13. 

^  I.  1,  8,  2  :  "praecepit,  ut,  si  into^erabilis  Tideatnr  saevitia  do- 
minorum;  cogantur  servos  suos  bonis  conditionibus  vendere  ut  prc- 
tium  dominis  daretur." 

§  C.  7,  13,  2  and  4. 
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the  ThermsB  of  Honorias  at  Constantinople,  it  pnmdes  :  "  Opus 
caeptnm  exstruatur  et  portions  thermaa  Honorianas  praecnrrat 
acie  columnarain,  cujas  decus  tantnm  est  ut  privata  juste  negli- 
geretur  paulisper  utilitas."  The  indemnity  in  this  case  was  not 
a  sum  of  money  but  a  right  of  superstmoture  and  habitation  : 
^'  Sed  ne  census  sui  quisquam  intercepta  lucra  deploret,  sed  e  con- 
trario cum  pulchritudine  civitatis  etiam  fortunas  suas  auctas  esse 
laetetur,  pro  loco  quod  quisque  possederat,  supercedîjieandi  licen- 
tiam  habeat.  Nam  in  locum  privati  (udifidiquod  in  utum  pub- 
licum translatum  est,  oecupationem  basilicac  jubemus  vetustae 
saccedere,  ut  contractus  quidam  et  permutât  io  facta  yideatur, 
cum  dominus  qui  suum  dederat  civitati,  pro  eo  habiturus  sit  ex 
publico,  i'emota  omni  formidene,  quod  inconcusso  robore  et  ipse 
habere,  et  quibus  velit,  tradere  habebit  liberam  facultatem." 

L.  51  of  the  Th.  Code,  the  same  as  L.  18  of  the  Code  of  Jns- 
tiuian,  Title  Ds  Operihus  Publidsj  relates  to  the  construction  of 
the  towers  of  the  new  wall  of  Constantinople  :  "  Tnrres  novi 
muri,  qui  ad  munitionem  splendidissimae  urbis  exstructua  est, 
compléta  opère  praecîpimus  eorum-  nuui  deputari,  per  quorum 
terras  idem  muras  studio  ac  provisione  tuae  magnitndinis  ex 
mztme  serenitatis  arhitrio  celebratur,  Ac."  Here  again  the  in- 
demnity was  not  a  sum  of  money  previously  paid  or  at  all,  but 
a  right  of  habitation  in  the  towers  to  the  proprietors  whose  land 
had  been  taken  for  the  wall  constructed  ex  arhitrio  of  the  em- 
perors, and  on  condition,  as  the  context  shews,  of  their  keeping 
the  towers  in  repair. 

L.  53  of  the  Th.  Code  provides  for  the  enlargement  of  certain 
public  halls  at  Constantinople  by  taking  from  the  adjoining 
proprietors:  ^'His  tamen  ipsis  quae  humiliores  aliquanto  atque 
augustiores  putantur,  vicinarum  spatia  cellularum  ex  utriusqne 
lateris  portione  oportet  adjungi,  ne  quid  ant  ministris  eorundem 
locornm  desit  aut  populis.  Sane  si  qui  memoratas  cellulas  pro- 
babuQtur  vel  imperatoria  largitate,  vel  quacnnque  alia  donatione 
aut  emptione  légitima  possidere,  eoê  magnificentia  tua  competens 
pro  iisdem  de  publico  pretium  juhebit  accipere,**  Here  the  in- 
demnity is  a  sum  of  money,  which  the  magistrate  is  authorized 
to  pay  from  the  public  treasury.  But  the  provision  most  general 
iu  its  nature  on  expropriation  is  in  the  VII.  Novel  of  Justinian, 
ch.  2,  §  1,  which  shews  that  the  emperor  had  the  power  to  ex- 
propriate even  the  property  of  churches  :  "  si  qua  communis  com- 
luoditas  est  ad  utilitatem  reipublicae  respiciens/'     Justinian 


214  SXPBOPaiATION. 

•ays  :  "  Sinimos  ig^tur  imperio  si  qua  oommnnis  ooinmoditag  est, 
et  ad  ntilitatem  leipublicae  respieiens,  et  posseadonem  exigcns 
talis  alioaJDS  immobilia  rei,  qualem  proposmmos  :  hoc  ei  a  sano« 
tiflBUnis  eoelesiia,  et  leliquis  yenerabilibos  domibns.  et  oollegib 
percipere  lioere,  nndique  sacria  domibos  indemnitate  servata,  et 
reoompenaanda  re  eia  ab  eo,  qui  peroepit,  aeqaa  ant  etiam  majore 
qnam  data  eat.  Quid  enim  caiuetur  imperator  ne  meliora  det  ? 
eni  plurima  dedit  Deoa  habere,  et  moltonun  dominum  esse,  et 
facile  dare  et  maxime  in  sanctissimis  ecclesiis,  in  quibos  opitma 
menanra  eat  donatamm  eis  remm  immensitas.  Unde  si  quid  tale 
fiat^  et  pragmatioa  prteoeaserit  forma  prsecipiens  imperio  dare 
aliqnid  talium  remm,  et  reoompenaaverit  moz  rem  meliorem,  et 
nberiorem  et  ntiliorem,  ait  ea  permntatio  firma,"  &c.  N.  YII. 
eh.  2,  §  1. 

We  maj  also  give  aa  throwing  light  on  the  state  of  the  law, 
L.  9  of  the  Code  of  Justinian,  Title  De  Operibua  Publicb. 
The  words  are  :  "Si  quando  conoessa  a  nobis  licentia  ftierit  ex< 
struendi,  id  sublimis  magnifioentia  tua  sciat  esse  servandum,  ut 
nulla  domus  incohandae  publicae  fabricae  gracia  diruatur,  nisi  U8< 
que  ad  quinquaginta  libraa  argenti  pretii  tazatione  aestimabitur; 
de  aedifioiis  yero  majoris  pretii  ad  nostram  scientiam  referatur  ; 
ut  ubi  amplior  poscitur  quantitas  imperialis  exstet  auctoritas." 

From  this  law  it  appears  that  the  express  authorization  of  the 
emperor  was  required  when  the  building  to  be  pulled  down 
exceeded  the  value  of  fifty  pounds  of  silver. 

Under  this  amount,  the  Prefect  might  cause  the  demolitioD 
under  the  general  authority  to  construct  the  work. 

There  is  a  number  of  other  less  direct  references  on  expropria- 
tion  in  the  Titles  De  Operibuê  PublicU  of  the  Theodosian  and 
Justinian  Codes,  and  in  others  parts  of  the  Roman  law,  which 
have  been  collected  and  examined  by  De  Fresquet,  "  Expropria- 
tion à  Rome  et  à  Constantinople."  ;  by  Bauny  de  Récy,  Expro- 
priation, and  by  others. 

They  are  however  of  minor  importance  compared  with  the 
texts  given  above,  which,  as  already  stated,  contain  nearly  all  the 
provisions  in  the  Roman  law  of  a  general  nature  on  the  subject. 

De  Fresquet,  who  was  among  the  first  to  examine  the  Roman 
law  on  the  subject,  comes  to  the  conclusion  :  1st,  That  private  in< 
dividuaLi  might  be  deprived  of  their  property  for  purposes  of 
public  utility  :  2nd,  That  the  proprietor  received  an  indemnity 
ordinarily  judicially  determined  :  3rd,  That  this  indemnity  was  in 
most  instances  in  money  and  was  payable  before  dispossession. 
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This  howeyer  is  going  very  far  and  indeed  too  far,  towards  find- 
ing in  Roman  law  a  r^olated  system  of  expropriation.  The  texts 
given  fairly  shew  the  nature  of  the  law  on  the  subject,  and  they 
do  not  justify  the  inferences  of  De  Fresquet. 

The  proper  conclusion,  perhaps,  to  come  to  in  relation  to  the 
Roman  law  is  :  1st,  That  expropriation  must  have  been  prac- 
tised both  under  the  Republic  and  Empire.  2nd,  That  for 
various  reasons  an  organized  system  of  expropriation  was 
not  called  forth  in  Roman  jurisprudence  during  the  Republic 
and  creative  period  of  the  nation's  history,  and  that  none  such 
really  ever  existed  at  any  time  in  Roman  law.  3rd,  That 
it  is  only  in  later  Roman  law,  after  the  government  had  become 
a  sort  of  oriental  despotism,  that  we  find  any  direct  and  positive 
provisions  on  the  subject  :  4th,  That  expropriation  was  exercised 
arbitrarily  by  the  emperors  or  in  minor  matters  by  imperial 
officials  :  5th,  That  the  indemnity  was  fixed  in  the  same  arbi- 
trary manner,  there  being  nothing  to  justify  the  opinion  that  it 
was  fixed  judicially  :  6th,  That  there  was  no  rule  requiring  the 
indemnity  to  be  paid  in  money,  and  in  fact  it  often  was  not  so 
paid  :  7  th,  That  there  was  no  rule  requiring  the  indemnity  to  be 
paid  previous  to  dispossession,  nor  does  it  appear  from  the  texts 
given  to  have  been  generally  so  paid  :  8th,  That  there  is  no  proof 
that  the  indemnity  was  full  and  ample,  which  indeed  it  hardly 
could  be  when  paid  only  after  the  work  was  completed  by  a  right 
of  habitation  and  the  like,  subject  to  charges. 

The  above  are  substantially  the  conclusions  arrived  at  by  Ser- 
ringy  in  his  valuable  work,  ''  Droit  Public  et  Administratif  Ro- 
main," No.  953,  who  says  :  '^  Le  principe  de  l'expropriation  pour 
cause  d'utilité  publique  existait  dans  le  droit  romain,  mais 
ce  principe,,  non  réglé  par  la  constitution  et  les  lois,  s'exerçait 
arbitrairement." 

They  are  also  the  views  of  Bathie,  Droit  Public  YII,  3  :  who 
says  :  "  II  résulte  de  ces  textes  que  le  droit  de  prendre  la  pro- 
priété privée  pour  exécuter  des  entreprises  d'utilité  publique  était 
reconnu  à  Rome,  et  qu'il  était  plutôt  admis  implicitement  comme 
un  sous-entendu  dont  l'expression  formelle  est  inutile.  Aucun 
texte  ne  le  proclame  expressément  et  comme  un  principe  ;  mais  plu- 
sieurs dispositions  impliquent  que  ce  droit  n'était  pas  contesté. 
Quant  à  l'indemnité,  elle  consistait  tantôt  en  argent  et  tantôt  en 
nature.  La  pluspart  du  temps,  elle  était  fixée  en  argent  parce 
tju'il  était  rare  qu'on  pût  iudemuiser  les  propriétaires  au  moyen 
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d'avantages  semblables/'  (babilatîon  in  the  towers).  On  ne  pent 
induire  d'aucun  texte  que  l'indemnité,  soit  en  argent,  soit  en 
nature,  dtkt  précéder  la  prise  de  possession.  Quelques  lois  par- 
lent d'indemnité  préalable  ;  mais  de  ces  mesures  particulières,  il 
n'y  a  pas  lieu  de  conclure  à  une  règle  générale.  La  vérité  est 
qu'à  Bome  cette  matière  n'était  pas  réglementée  par  une  loi 
complète  et  générale  ;  que,  si  le  droit  était  reconnu,  il  était  diver- 
sement appliqué  ;  que,  dans  chaque  affaire,  se  présentaient  des- 
particularités :  cp,* enfin  il  n^y  avait  aucune  règle  sur  la- nature 
de  l'indemnité,  sur  la  manière  dont  elle  était  fixée,  sur  les  auto- 
ritées  préposées  à  l'expropriation,  pas  plus  que  sur  le  moment 
OÙ  l'indemnité  était  payable. 

Il  n'y  a  là  rien  qui  doive  nous  surprendre,  puisque  l'expropria- 
tion était  ordonnée  par  le  pouvoir  souverain.  Le  peuple  ou 
l'Empereur  qui  ordonnaient  la  cession  de  la  propriété  privée 
pouvaient,  en  vertu  môme  de  cette  souverainté,  fixer  les  condi- 
tions auxquelles  aurait  lieu  la  prise  de  possession.  La  puissance 
qui  faisait  céder  le  droit  privé  était  capable  aussi  de  déterminer 
la  compensation  qui  serait  allouée  au  particulier.  Nous  trouvons 
dans  notre  ancien  droit  un  état  de  choses  semblables,  et  cette 
analogie  s'explique  par  l'identité  du  régime.  Comme  l'empereur 
romain,  le  roi  de  France  est  investi  du  pouvoir  absolu.  Quod 
principi  placuit  legis  habet  vigorem.  Le  pouvoir  d'exproprier 
n'est  pas  réglementée  par  une  loi  générale  :  il  n'est  même  pas  for- 
mellement établi  en  principe.  Mais  le  roi  puise  dans  sa  toute- 
puissance  le  moyen  de  faire  céder  le  droit  privé  et,  en  ordonnant 
ces  mesures,  il  fixe  les  conditions  auxquelles  les  propriétés  seront 
prises.  Aussi  ne  trouvons-nous  dans  l'ancien  droit  que  des  edits 
spéciaux  et  point  d'ordonnance  générale  sur  la  matière." 

This  last  passage,  with  what  was  said  in  my  last  article,  will 
serve  as  an  introduction  to  the  modern  law  of  France,  to  which  I 
now  pass. 

MODERN  LAW  OP  FRANCE. 

Nowhere,  so  far  as  we  know,  has  the  law  of  expropriation 
been  so  fully  treated  of  as  in  the  works  of  modern  French  writers, 
and  it  is  to  these  chiefly  that  we  in  this  province  have  recourse 
for  a  full  discussion  of  the  theory  and  principles  of  the  law  on 
the  subject.  The  contrast  between  the  French  and  English  law 
in  this  respect  is  most  striking.  ïhe  law  catalogues  of  modern 
French  books,  such  as  those  of  Thorin  and  Warée^  contain  about 
forty  works  professedly  and  exclusively  on  expropriation,  besides 


EXPROPRIATION.  217 

upwards  of  one  hundred  works  on  public  and  administrative  law, 
nearly  all  of  which  treat  of  the  subject  ;  and  of  all  these  works  a 
large  proportion  and  the  choicest  of  them  are  in  the  Advocates 
Library,  Montreal,  whereas,  there  is  not  a  single  English  treatise 
in  the  library  on  the  general  law  of  the  subject,  or  even  in  exist- 
ence, so  far  as  appears  to  be  known  to  the  Bar. 

It  seems  extraordinary,  in  view  of  the  vast  importance  and 
manifold  application  of  the  English  law,  the  Lands  Clauses  Con- 
solidation Act,  1845,  that  it. should  not  have  found  one  commen* 
tator  to  clearly  and  ably  set  forth  its  principles  as  existing  in 
English  legislation  and  applied  by  the  English  courts,  and  thus 
not  only  relieve  the  profession  from  the  task  of  looking  through  a 
host  of  decisions  in  order  to  glean  what  the  law  actually  is,  but 
also  afford  a  valuable  guide  for  legislation  on  the  subject,  as  is  tho 
case  in  France.* 

But  to  notice  modern  French  law,  in  which  we  have  a  real  and 
elaborate  jurisprudence  on  expropriation,  unlike  in  this  respect 
the  old  French  law,  we  may  say  that  the  modem  period,  that  is 
from  1789,  presents  four  different  systems  of  expropriation  which 
we  may  sufficiently  characterize,  by  a  prominent  feature  in  each, 
as:  (1)  the  administrative  system  from  1789  till  1810  ;  (2)  the 
judicial,  from  1810  to  1833  ;  (3)  the  special  jury  system,  from 
1833  to  1841,  and  (4)  the  existing  system.under  thelawof  1841, 
which  is  a  combination  of  the  best  features  of  all  the  others,  with 

*  As  an  example  of  the  gigantic  interests  and  expenditure  connected 
with  English  legislation  on  one  branch  of  public  works,  railways  ; 
it  is  stated  in  Beeton's  Dictionary  that  200  Acts  of  the  Imperial  Par- 
liament  were  passed  relative  to  one  railroad  alone,  the  London 
and  North  Western  ;  that  in  case  of  another,  the  Great  Northern, 
£763,000  stg.,  equal  to  $3,815,000,  were  expended  for  Parliamentary 
charges  to  obtain  leave  to  build  245  miles  of  a  road,  being  £3,115 
i^g'i  or  $15,575  per  mile  for  these  charges  ;  that  by  a  return  made  to 
the  House  of  Commons  in  1855,  it  appeared  that  it  had  cost  £14,000,- 
000  stg.,  or  seventy  million  of  dollars  for  Acts  for  railways  existing 
ill  1855;  that  the  average  for  Parliamentary  or  law  expenses  for 
railways  in  England  is  £2,000  stg.,  or  $10,000  per  mile,  which  would 
amount  to  £25,000,000  stg.,  or  one  hundred  and  forty  million  of 
dollars,  for  law  expenses  for  the  railways  now  in  operation  in  the 
United  Kingdom. 

expropriation  can  hardly  be  said  to  exist  under  such  a  system, 
which  shews  how  difficult  and  -costly  it  is  to  interfere  with  rights  of 
private  property  in  England, 
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many  additions  and  improvements  called  for  by  practice  and  ex- 
perience. 

Under  the  administrative  system,  1789  to  1810,  the  whole 
operations  continued,  as  under  the  old  régime^  to  be  purely  ad- 
ministrative, the  indemnity  being  fixed  either  by  the  administra- 
tion, its  agents,  or  by  the  Conseil  de  Préfecturey  an  administrative 
tribunal. 

During  these  years  the  solemn  declaration  (called  for  by  past 
abuses,)  of  the  inviolability  and  sacredness  of  private  property 
was  indeed  embodied  in  the  constitution  and  permanei^tly  incor- 
porated into  the  French  law  in  1804  by  Art.  545  of  the  Code 
Napoleon,  but  in  effect  it  remained  in  great  measure  an  abstract 
principle,  often  violated  in  practice.  The  civil  tribunals  were 
not  permitted  to  intervene  in  any  way  for  the  protection  of  the 
individual  or  to  check  the  irregular  or  arbitrary  proceedings  of 
the  administration. 

Public  works  by  their  nature  appertaining  to  the  administra- 
tion, it  was  regarded  as  unconstitutional  for  the  Courts  to  inter- 
fere in  any  degree  with  matters  connected  with  their  execution. 
The  law  of  24th  August,  1790,  declared  :  "  Que  les  fonctions 
*^  judiciaires  sont  distinctes  et  demeureront  toujours  séparées  des 
*^  fonctions  administratives:  et  que  les  juges  ne  pourront,  à  peine 
'^  de  forfaiture,  troubler^  de  quelque  manière  que  ce  soit,  les 
'^  operations  des  corps  administratifs.'' 

Grievous  complaints  arose  as  to  the  conduct  of  the  administra- 
tion and  its  officials,  relative  to  expropriation,  and  Napoleon, 
desirous  of  allaying  this  feeling  and  impressing  upon  the  people 
that  they  could  only  be  expropriated  par  Vautoriti  de  la  justice 
and  not  by  the  Prefect,  sketched  in  a  celebrated  note  written 
from  Schoenbrun  on  the  29th  September,  1809,  and  which  is 
commended  for  its  clearness  by  French  writers,  the  provisions  of 
an  entirely  new  system  of  expropriation,  in  which  property  was 
to  be  placed  under  the  protection  of  the  civil  tribunals  of  the 
country,  its  natural  guardians.  Until  this  end  was  attained  and 
expropriation  bore  on  its  face  the  character  of  being  effected  par 
Vautoriti  de  la  justice,  Napoleon  did  not  rest  satisfied,  and  his 
project  was  embodied  in  the  well-known  law  of  expropriation  of 
the  8th  March,  1810,  which  inaugurates  our  second  or  judicial 
system,  in  which  the  pourvoir  judiciare  stood  forth  as  the  most 
prominent  characteristic. 

Under  this  system  the  public  utility  qx  necessity  fgr  expropria- 
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tion  was  declared  by  an  imperial  decree  ;  the  lands  required  for 
the  object  were  designated  by  the  Prefect  in  accordance  with 
prescribed  formalities,  after  the  parties  interested  had  been  noti- 
fied, and  their  objections  and  demands  heard  by  a  commission 
specially  charged  therewith.  Thus  far  it  was  administrative.  The 
courts  then  took  up  the  proceedings,  and  decided  :  1st,  whether 
the  declaration  of  public  utility  and  other  administrative  prelimi* 
naries  had  been  in  conformity  with  law  ;  and  if  so,  they  in  the 
in  the  2od  place,  pronounced  judgment  of  expropriation;  and 
3rdy,  fixed  the  indemity,  having  recourse  to  the  title  deeds,  and 
after  being  instructed  on  the  matter  by  experts  named  by  the 
Court. 

But  this  law  of  1810,  or  judicial  system,  was  found  in  practice 
to  be  attended  with  grave  defects  and  evils,  chief  among  which 
were  the  prolonged  delays  before  the  Courts,  causing  the  govern- 
ment to  be  gravely  compromised  in  its  most  important  projects, 
as  by  the  doctrine  oî préalable  indemnité  it  could  only  get  po£- 
session  after  the  indemnity  had  been  finally  fixed  by  the  Court. 
The  administration  also  complained  that  they  enjoyed  no  protec- 
tion against  the  exaggerated  estimates  of  experts,  who  generally 
favored  the  individual  at  the  expense  of  the  government,  particu- 
larly when  the  latter  was  represented  in  the  enterprise  by  con- 
tractors, companies,  concessionaireSy  who  as  speculators  were  re- 
garded with  little  favor. 

The  needed  reform  was  attempted  by  the  law  of  1833,  which 
introduced  our  third  or  jury  system  of  expropriation.    By  this 
law  a  general  reform  was  effected,  the  law  of  1810  abolished,  and 
the  whole  procedure  reorganized  in  cases  of  ordinary  expropria- 
tion,— a  special  law  which  had  been  passed  in  1831  to  enable  the 
administration  to  obviate  the  delays  of  the  law  of  1810,  and  take 
temporary  possession  in  cases  of  urgency,  as  for  fortifications, 
being  still  retained  for  like  cases.     The  principal  changes  effected 
by  the  system  of  1833  were — 1st  and  chiefly,  the  substitution  of 
a  special  jury  of  twelve  instead  of  the  civil  tribunals  and  experts, 
to  fix  the  indemnity  ;  and  2nd,  the  transfer  from  the  executive 
to  the  legislative  body,  of  the  power  to  declare  the  public  utility 
and  authorize  the  undertaking  in  case  of  les  grands  travaux,  which 
thereafter  had  to  be  authorized  by  a  law,  while  less  important 
works  could  be  authorized  by  a  Koyal  ordinance,  in  both  cases 
preceded  by  an  administrative  enquête.     The  parcels  to  be  expro- 
priated were  designated  by  the  Prefect,  and  expropriation  was 
pronounced  by  the  civil  tribunals  as  before,  under  the  law  of  1810. 
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Bat  the  law  of  1833  was  also  found  in  practice  defective,  and 
the  amendmentg  called  for  gave  rise  to  the  law  of  1841,  which,  , 
with  the  senatas-consultum  of  25th  December,  1852,  and  some 
other  accessory  Acts,*  is  the  Code  of  Expropriation,  as  it  now 
exists  in  France.  It  is  therefore  to  this  existing  system,  under 
the  law  of  1841,  that  our  attention  will  be  chiefly  directed,  as 
upon  it  also  are  written  nearly  all  the  modern  French  works  we 
possess  on  the  subject. 

The  general  nature  of  the  Code  or  law  of  1841  may  be  known 
by  saying  ;  That  it  preserved  of  the  law  of  1810  :  (1  )  the  principle 
of  expropriation  by  authority  of  justice,  the  first  Art.  declaring 
l'expropriation  pour  cause  d'utilité  publique  s'opère  par  autorité 
de  justice  :  (2)  the  power  of  the  Courts  to  decide  whether  the 
dedatation  of  V utilité  publique  and  the  other  administrative  pre- 
liminaries had  been  in  accordance  with  the  formalities  prescribed 
by  the  law  :  (3)  the  administration  commission  of  preliminary 
enquiry  charged  to  hear  and  receive  the  objections  of  parties  in- 
terested :  That  it  borrowed  from  the  law  of  1833  :  (1)  the  pro- 
vision transferring  from  the  executive  to  the  legislative  body  the 
power  to  authorize  the  undertaking,  pour  les  grands  travaux  :  f 
and  (2)  the  fixing  of  the  indemnity  by  a  special  jury  :  and  from 
the  special  law  of  1831  it  borrowed  the  provisions  relative  to 
cases  of  urgency,  as  for  fortifications. 

The  law  of  1841  also  made  additions  to  and  simplified  the  law 
and  procedure,  so  that  it  may  be  said  to  be,. as  already  stated,  a 
combination  of  the  best  features  of  all  its  predecessors,  with  the 
fruits  of  experience  superadded. 

Norman  "W.  Trenholmè- 
Montreal,  16th  April,  1872. 

(  To  he  continued,  ) 


*  For  a  full  account  of  these,  see  De  Lalleau,  preliminary  chapter. 

t  By  the  Sctm  of  25th  December,  1852,  and  from  that  date,  all 
public  works  were  required  to  be  authorised  by  a  decree  of  the  Em- 
peror. 
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LA  LÉGISLATION  PROVINCIALE  DE  1871. 

Les  statuts  de  la  dernière  session  de  la  Législature  de  Québec, 
en  force  depuis  le  23  Décembre  1871,  viennent  d'être  publiés,  et 
tout  praticien  doit  en  prendre  connaissance  à  peine  de  s'exposer  à 
de  durs  mécomptes.  Le  sommaire  do  cette  nouvelle  législation 
suffira  pour  donner  une  idée  de  son  importance. 

Licences  de  mariage. 

Jusqu'à  TActe  Fédéral  de  1867,  les  licences  de  mariage  en 
usage  dans  les  églises  protestantes  étaient  accordées  par  le  goii' 
verneur  de  la  Province  du  Canada,  en  vertu  d'une  prétendue 
prérogative  royale  dont  il  est  difficile  de  tracer  l'origine.  La 
Couronne,  en  e£fet,  ne  jouit  pas  delà  suprématie -ecclésiastique 
dans  les  colonies.  Depuis  1867,  le  gouvernement  du  Canada  s'ett 
arrogé  l'exercice  de  cette  prérogative  pour  la  raison  que  les  ques- 
tions de  mariage  et  de  divorce  sont  du  domaine  exclusif  du  par- 
lement fédéral.  Mais  on  perdait  de  vue  que  les  licences  de 
mariage  ont  rapport  à  la  célébration  du  mariage,  qui,  par  le 
même  Acte  de  1867,  est  exclusivement  de  la  jurisdiction  des 
législatures  provinciales.  Aussi  les  gouvernements  locaux  n'ont 
pas  tardé  à  revendiquer  ce  privilège  qui  leur  appartient  de  droit  ; 
de  là  la  passation  du  chapitre  3  des  statuts  de  la  dernière  ses- 
sion. Sans  doute  cette  loi  n'a  pas  révoqué  le  droit  du  gouverne- 
ment d'Ottawa;  mais  elle  est  de  nature  à  le  faire  tomber  en 
défaveur  et  en  désuétude,  s'il  existe.  La  licence  du  gouverne^ 
ment  général  n'offre  aucune  protection  à  Tofficiant  ;  ce  dernier 
est  toujours  passible  des  pénalités  imposées  par  la  loi.  Au  con-' 
traire,  le  ministre  muni  d'une  licence  du  Lieutenant-Gouverneur, 
émanée  en  vertu  du  chapitre  3  des  statuts  de  Québec  1871,  est 
exonéré  de  tout  blâme,  quelqu'empêchement  qui  puisse  exister,  à 
moins  qu'il  n'y  ait  mauvaise  foi  de  sa  part.  La  justice  de  cette 
règle  n^est  guère  contestable,  puisque  les  églises  protestantes  n'ont 
aucun  contrôle  sur  les  dispenses  des  bans.  Mais  la  législature 
locale  a4-elle,  en  vertu  de  l'Acte  Fédéral,  le  pouvoir  de  legislated 
de  la  sorte  et  par  là  même  de  touchçr  indirectement  aux  lois  sur 
les  empêchements  de  mariage  ?  Peut-elle  ordonner,  par  exemple, 
qu'un  ministre  qui  marie  un  mineur  ne  sera  plus  assujetti  aux 
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amendes  et  aux  poursuites  du  droit  comman  ?  A  tout  é^éne' 
meaty  il  est  regrettable  que  la  l^slature,  en  întrodnisant  ce  nou- 
vean  système,  n'ait  pas  donné  an  public  des  garanties  contre  ks 
fraudes  ou  même  la  simple  n^ligence  de  l'officier  des  licences  de 
mariage.  Elle  aurait  dû  donner  contre  lui  Taction  pénale  et 
celle  en  dommages  et  intérêts  décernées  par  notre  Code  contre  le 
ministre  même  de  bonne  foi.  A  Tavenir,  il  parait  que  les  parties 
lésées  devront  s'adresser  à  son  Excellence  hy  petition  of  right. 

Ajoutons  que  la  validité  du  mariage  n'est  aucunement  touchée 
par  cette  législation  ;  elle  reste  soumise  aux  articles  du  Code. 

Promulgation  des  lois. 

D'après  l'article  2  du  Code  Civil  et  les  statuts  de  la  proviDce, 
les  lois  sont  exécutoires  du  jour  de  leur  sanction.  Les  inconvé- 
tiients  pratiques  de  ce  principe  d'ailleurs  faux  étaient  évidents  ; 
toujours  les  statuts  n'étaient  publiés  que  plusieurs  jours  et 
même  plus  d'un  mois  après  avoir  été  sanctionnés;  et  souvent 
les  droits  des  parties  subissaient  des  atteintes  qu'elles  ne  pou- 
vaient prévoir.  Le  statut  de  la  dernière  session,  c,  4,  remet  en 
force  la  règle  de  l'ancien  et  du  nouveau  droit  français  ;  les  lois 
ne  sont  exécutoires  que  le  soixantième  jour  après  leur  sanction, 
c'est-à-dire  en  fait  après  leur  publication.  Cette  règle  ne  s'appli- 
que pas  néanmoins  aux  statuts  de  la  dernière  session. 

Bureavx  de  consignations. 

Le  défaut  de  législation  sur  les  dépôts  judiciaires  fut  aussi  la 
cause  des  abus  les  plus  déplorables.  Des  shérifs  et  greffiers, 
défalcataires  et  insolvables,  ont  laissé  des  plaideurs  dans  l'im- 
possibilité de  toucher  le  montant  des  consignations  faites  en 
leur  faveur.  Par  le  chapitre  5,  les  dépôts  exédant  $100  doivent 
être  faits  dans  le  trésor  de  l'Etat.  Un  certificat  de  dépôt  est 
livré  par  Iq.  Trésorier  de  la  Province  ou  ses  agents  et  produit  dans 
la  cause.  Sur  signification  du  jugement,  par  exemple,  d'un  ordre 
de  distribution,  s'il  n'y  a  pas  d'opposition,  ni  d'appel,  le  Trésorier 
donne  à  l'officier  de  la  cour  un  mandat  payable  à  l'ordre  de  la 
partie  colloquée. 

Il  est  regrettable  que  ces  sages  dispositions  ne  s'addressent  pas 
également  aux  syndics  des  faillites. 

Jusqu'à  ce  jour,  il  n'y  avait  pas  de  bureau  de  consignation 
pour  les  matières  extra-judiciaires  ;  le  débiteur  n'était  tenu  que 
de  faire  des  offres  à  bourse  déliée  et  deniers  découverts  ;  et,  si  le 
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Créancier  les  refusait,  le  débiteur  reprenait  son  argent,  dont  il 
profitait  en  attendant  le  temps  de  répéter  ses  offres  en  justice. 
Lorsque  le  créancier  était  inconnu  ou  absent,  il  était  impossible 
au  débiteur  de  se  libérer.  Les  sections  8  et  9  du  même  acte  ont 
remédié  à  cet  état  de  choses. 

Les  deniers  injustement  refusés  par  un  créancier  ou  dûs  à  une 
personne  ne  résidant  pas  dans  le  lieu  où  la  dette  est  payable,  peu- 
vent être  consignés  au  Bureau  du  Trésorier  du  District,  et  dès  ce 
jour  les  intérêts  cessent  de  courir,  sans  autre  formalité. 

On  sait  aussi  qu'il  arrive  qu'un  débiteur  ne  sait  à  qui  payer, 
lorsque  plusieurs  réclamations  se  présentent.  Jusqu'ici  il  lui 
fallait  de  toute  nécessité  faire  ses  offres  au  vrai  créancier.  Main-* 
tenant,  l'embarras  du  choix  n'existe  plus  ;  il  lui  suffit  de  consi- 
gner la  somme  dûe  au  Bureau  du  Trésorier,  sans  même  en  donner 
avis  aux  parties  intéressées,  s.s.,  10-11. 

Dans  le  cas  de  dépôt  volontaire  d'une  créance  hypothécaire, 
l'enregistrement  d'un  double  du  certificat  de  dépôt  a  le  même 
effet  que  l'inscription  de  la  quittance  du  créancier,  s.  12. 

Tous  les  dépôts  peuvent  être  retirés  à  l'exception  de  ceux 
qui  ont  été  inscrits  sur  les  livres  du  Bureau  d'Enregistrement,  ou 
qui  ont  été  consignés  en  justice,  s.s.,  11  et  12. 

Sous  l'ancien  système,  les  shérifs  et  greffiers  profitaient  des  in- 
térêts que  produisaient  les  vastes  capitaux  qu'ils  avaient  en  main  ; 
on  a  vu  des  shérifs  s'enrichir  à  même  les  consignations  judiciaires; 
la  nouvelle  loi  rend  ces  sortes  de  spéculations  impraticables  et 
oblige  le  Trésorier  Provincial  d'allouer  sur  les  dépôts  d'un  mois 
au  plus  tout  taux  d'intérêt  que  les  dépenses  des  bureaux  de  con- 
signations permettront,  s.  19. 

Les  dépôts  sont  sujets  à  entièrcement  sur  saisie-arrêt  avant  ou 
après  jugement,  en  observant  les  formalités  prescrites  par  la  sec- 
tion 23. 

Signification  de  transportB^  actionSy  etc. 

L'Acte,  c.  6,  a  aussi  rapport  à  l'administration  de  la  justice  ; 
en  vertu  d'une  disposition  particulière,  il  est  devenu  en  force  le  2 
Avril  courant,  jour  fixé  par  une  proclamation  du  Lieutenant-Oou- 
vemeur.^  Les  sections  1  et  2,  amendant  les  articles  64  et  68  du 
Code  de  Procédure  Civile,  indiquent  le  mode  d'assigner  en  justice 
les  compagnies  de  chemin  de  fer  étrangères  et  les  débiteurs  absents. 

•  Cette  proclamation  fixe  le  1er  d'avril  ;  mais  ce  jour  se  trouve 
le  lundi  de  Pâques  qui  est  un  jour  férié. 
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L'article  1571  da  Gode  Civil  déclare  que  le  transport  de^ 
créances  et  droits  d'action  ne  vaut  à  Tcncontre  des  tiers,  à  moins 
qu'il  ne  soit  signifié  ou  accepté  ;  mais  il  n'avait  pas  prévu  le  cas 
où  le  débiteur  n'a  pas  ou  n'a  jamais  eu  de  domicile  dans  le  pays. 
Les  sections  3  et  4  ordonnent  que  la  signification  pourra  alors  s'en 
faire  par  dieux  annonces  dans  deux  papiers-nouvelles,  ou  encore  par 
la  règle  de  cour  qui  appelle  un  défendeur  absent  conformément  à 
l'article  68  du  Code  de  Procédure. 

Dans  les  ventes  de  dettes  dues  par  plusieurs  débiteurs,  il  suffit 
de  les  annoncer  deux  fois  dans  deux  journaux  et  de  produire 
copie  du  transport  à  certains  endroits  indiqués  dans  la  section  5  ; 
l'observation  de  ces  formalités  équivaut  à  une  signification  réelle 
«ur  chaque  débiteur. 

Cautionnement  pour  les  frais. 

Dans  le  cas  où  un  demandeur  est  tenu  de  donner  cautionne^ 
ntent  pour  les  frais,  le  délai  fixé  par  le  Code  de  Procédure  civile 
pour  la  production  des  exceptions  préliminaires  ou  au  fonds,  no 
commence  à  courir  que  du  jour  de  l'avis  du  cautionnement. 

Enquêtes. 

Le  système  d'enquête  de  l'ancien  droit  français  est  encore  suivi 
dans  le  pays  dans  les  causes  tant  commerciales  que  civiles.  En 
France,  la  connaissance  des  affaires  commerciales  appartenait  et  ap- 
partient encore  à  un  tribunal  de  commerce.  Plusieurs  fois  le  Bar- 
reau do  cette  Province,  celui  de  Montréal  en  particulier,  demanda 
des  réformes  sous  ce  rapport.  Des  amendements  furent  introduits* 
en  1870  ;  mais  loin  de  remédier  au  mal,  ils  ont  accru  la  confusion 
et  multiplié  l'encombrement.  Les  affaires  toujours  croissantes- 
rendaient  nécessaires,  à  Montréal  du  moins,  l'abolition  totale  des 
jours  d'enquête  ou  d'audition  au  mérite  de  la  Cour  Supérieure,  et 
l'établissement  de  deux  divisions  d'enquête  et  mérite  à  la  fois,  con- 
stamment ouvertes  au  public,  avec  une  cour  de  pratique  pour  y 
vider  les  questions  de  forme,  de  procédure  et  de  droit.  Néanmoins- 
la  législation  de  1871  a  donné  au  système  des  enquêtes  plus  d'em^ 
pire  que  jamais.  A  Montréal,  désormais,  les  seize  premiers  jours 
de  neuf  mois  de  l'année,  les  premiers  neuf  jours  d'un  autre  moii^ 
(juillet)  et  les  seize  derniers  jours  de  janvier  sont  des  jours  d'en' 
quête  obligatoires.  Août  est  le  seul  mois  où  les  avocats,  plaideurs 
et  témoins  pourront  respirer  ailleurs  que  dans  l'atmosphère  de  la 
Cour  d'Enquête,  sect.  8. 


LA  LÉGISLATION  PROVINCIALE.  225 

Sténographe, 

Les  sections  10  et  11  permetteut  dans  toute  cause  remploi  d'un 
sténographe,  du  consentement  des  parties.  Dans  les  procès  par 
jury  et  les  causes  d'enquête  et  içérite  à  la  fois,  il  suffit  qu'une 
demande  en  soit  faite  par  écrit  par  Tune  des  parties. 

Témoignage  du  mari  séparé  de  biens. 

La  clause  9  autorise  le  tribunal  de  permettre  au  mari,  procu* 
reur  de  sa  femme  séparée  de  biens,  de  déposer  pour  ou  contre  sa 
femme,  à  l'égard  de  ce  qui  a  rapport  à  son  administration.  Son 
témoignage  est  soumis  aux  mêmes  règles  que  celui  de  la  femme 
ou  partie  même. 

Procès  par  jury. 

Les  motions  pour  nouveau  procès  ou  nonobstante  verdicto  doi* 

vent  être  faites  en  Cour  de  Révision  le  ou  avant  le  deuxième  jour 

du  plus  prochain  terme,  pourvu  qu'il  se  soit  écoulé  au  moins 

dix  jours  entre  le  jour  du  verdict  et  celui  du  terme  de  la  cour, 

sect.  13. 

Tierce-opposition. 

La  tierce-opposition  doit,  à  peine  de  nullité,  être  accompagnée 
d'un  affidavit,  sect.  X^, 

Procès-verbal  de  saisie. 

Le  procès-verbal  de  saisie  doit  contenir  la  signature  du  débi- 
teur, ou  son  refus  ou  incapacité  de  le  faire,  ou  le  fait  de  son 
absence,  suivant  le  cas,  s.  15. 

La  section  16  mérite  une  attention  particulière.  Dans  le  cas 
où  un  débiteur  n'a  plus  de  domicile  dans  le  district  où  le  juge- 
ment a  été  rendu,  il  n'est  pas  nécessaire  de  lui  signifier  le  double 
du  procès- verbal  de  saisie  ;  il  suffit  de  le  déposer  au  greffe.  Art. 
570  du  Code  de  Procédure. 

Lorsqu'une  fois  une  demande  de  paiement  a  été  faite  en  vertu 
d'un  bref  d'exécution,  il  n'est  pas  nécessaire  d'en  faire  une  seconde 
sur  une  autre  saisie  exécution,  quand  bien  même  elle  serait  prati- 
quée dans  un  autre  district,  s.  26. 

Saisîe-arrit, 

Les  tribunaux  nièrent  à  un  créancier  le  droit  d'avoir  recours  à  la 
saisie-arrêt  avant  jugement,  lorsque  le  défendeur  était  simplement 
tu/r  le  point  de  receler  ses  biens.     C'était  indubitablement  le  droit 
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ancien,  qui,  par  une  évidente  omission  des  codifioatenn,  ne  fut 

pas  introduit  dans  Tart.  834  du  Code.     La  clause  18  a  corrigé 

cette  erreur,  en  permettant  la  saisie-arrêt,  lorsque  le  débiteur 

recèle f  ou  est  nur  le  point  de  receler  ses  biens,  avec  V intention  de 

frauder  ses  créanciers  ou  le  demandeur,  au  lieu  ''  de  frauder  ses 

créanciers  et  nommément  le  demandeur/'  comme  le  veut  l'article 

834. 

Ratification  de  titre. 

L'avis  en  ratification  de  titre,  requis  par  les  articles  950  et  951 
du  Code  de  Procédure  civile,  doit  être  lu  à  la  porte  l'Eglise  U 
troisième  ou  quatrième  dimanche  qui  précède  le  jour  où  la 
demande  en  ratification  doit  être  faite. 

Ijc  requérant  en  ratification  n'est  pas  tenu  de  déposer  au  grefiie 
le  montant  des  hypothèques  dont  l'immeuble  est  grevé  en  sa 
faveur  ;  il  lui  suffît  de  donner  caution  au  protonotaire,  comme 
dans  le  cas  d'un  décret  par  le  shérif,  s.  20. 

Brefs  de  prérogative. 

On  se  rappelle  la  discussion  qui  eut  lieu  dans  l'affaire  Guibord 

sur  la  forme  des  brefs  de  prérogative.     La  section  21  déclare  que 

la  formule  des  brefs  de  mandamus,  prohibition,  quo  warranto,  est 

la  même  que  celle  des  brefs  ordinaires  d'assignation.     De  plus 

il  suffît,  dans  tous  les  cas,  de  produire  un  seul  affidavit  de  cir 

constances,  s.  22. 

Cour  de  Circuit, 

A  compter  du  2  d'avril  courant,  la  Cour  de  Circuit  appelable 
a  cessé  d'exister  dans  les  cités  de  Montréal  et  Québec.  Les 
demandes  qui  s'y  portaient,  comme  toutes  les  causes  pendantes, 
sont  transportées  à  la  Cour  Supérieure. 

La  Cour  de  Circuit  siégera  à  Montréal  tous  le^  jours  (à  moins 

d'un  ajournement  spécial)  aussitôt  que  le  nouveau  juge  sera  nommé, 

s.  27. 

Incitation, 

Par  le  chapitre  8,  les  ventes  des  biens  des  mineurs  et  autres 
incapables,  d'une  valeur  de  $400  ou  moins,  sont  soumises  à  des 
règles  particulières.  Elles  ont  lieu  par  encan  sur  l'ordre  d'nn 
juge,  à  la  requête  du  tuteur,  sans  convocation  du  conseil  de  famille, 
ni  de  rapport  d'experts,  après  deux  annonces  dans  la  gazette 
officielle  et  deux  papiers-nouvelles.  Les  annonces  ne  sont  pas 
même  nécessaires,  si  le  juge  ordonne  que  la  vente  sera  faite  à 
l'amiable  pour  un  prix  fait. 
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Le  statut  ne  déclare  pas  si  ces  poavoirs  pcuveot  être  exercés 
dans  les  districts  ruraux  par  le  protonotaîrc,  en  1* absence  du  juge, 
ni  s'il  y  a  appel  conformément  aux  articles  1339  et  1340  du  Code 
de  Procédure. 

Code  Municipal, 

Le  chapitre  8  est,  consacré  aux  matières  municipales.  Per- 
sonne n'aurait  pu  prévoir  qu'un  Code  de  1087  articles,  sans 
compter  d'innombrables  paragraphes,  couvrant  102  pages  octavo* 
n'aurait  pu  résister  aux  attraits  de  la  nouveauté  au  moins  durant 
une  session  parlementaire.  Cependant,  après  une  enfance  d'un 
mois  à  peine,f  le  Code  Municipal,  dont  la  naissance  avait  coûté 
plusieurs  années  d'un  travail  constant,  si  non  douloureux,  subis- 
sait pas  moins  de  vingt-cinq  amendements. 

Un  coup  d'oeil  général  sur  ces  nouveaux  venus  ne  serait  pas 
sans  intérêt.  Pour  y  arriver,  il  faudrait  d'abord  embrasser  l'en- 
semble du  Code  même.  A  quiconque  possède  un  peu  d'expérience 
des  matières  municipales,  cette  tache  peut  paraître  si  non  facile 
du  moins  non  insurmontable.  Il  faut  pourtant  avouer  que  l'étude 
du  Code  exige  plus  qu'une  vsomme  ordinaire  de  la  connaissance  du 
droit  et  de  la  pratique  des  affaires.  Avec  la  meilleure  volonté  du 
monde,  il  est  impossible  de  saisir  les  principes  fondamentaux  de 
l'ouvrage.  En  vain  l'on  y  cherche  hs  libertés  du  peuple  ;  par- 
tout on  n'y  trouve  que  les  prérogatives  du  Lieutenant- Gouverneur 
ou  la  discrétion  du  tribunal,  c'est-ùrdire  la  volonté  arbitraire. 

L'obscurité  du  langage  et  des  contradictions  nombreuses,  dont 
les  deux  articles  qui  suivent  sont  des  échantillons, J  font  désespé- 


•  Le  Code  Civil  a  2615  articles,  357  pages,  et  le  Code  de  Procédure 
1361  et  191  pages,  même  format. 

t  Le  Code  devint  en  force  le  2  novembre,  1871. 

X  Art.  705,  «  Néanmoins  toute  taxe,  contribution,  pénalité  ou  obli- 
gation imposée  par  un  règlement  sujet  à  être  cassé  et  échue  avant  la 
cassation  du  règlement,  est  exigible  nonobstant  la  cassation  de  tel 
règlement,  si  la  requête  sur  laquelle  a  été  prononcée  la  cassation  n'a 
pas  été  présentée  à  la  cour  dans  les  trois  mois  après  l'entrée  en  vigueur 
du  règlement. 

"  Tout  emprunt  contracté  et  tout  bon  émis  en  vertu  d'un  règlement 
sujet  à  cassation  sont  également  valables,  et  les  taxes  imposées  pour 
payer  cet  emprunt  ou  ces  bons,  sont  dues  et  exigibles,  w  la  requête  en 
cassation  a  été  présentée  à  la  cour  après  les  trois  mois  qui  suivent  la  mise  en 
vigueur  du  règlement. 

Art.  708  : — "  Le  droit  de  demander  la  cassation  d'un  règlement  se 

PRESCRIT  PAR  TROIS  MOIS    À  'COMPTER  DB   L'BNTRÊB    EN  FORCE  DE  TEL  RÊGLB- 
MINT." 
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rer  les  plus  érudits  de  jamais  connaître  Tintention  du  législateur. 
Et  pourtant  ce  corps  de  lois  est  destiné  à  la  classe  agricole.  Aussi 
faut-il  s'étonner  si  aprôs  une  expérience  de  quelques  mois  à  peine, 
il  a  produit  une  couple  de  douzaines  de  contestations  devant  la 
Cour  de  Circuit,  c'est-à-dire  la  plus  haute  cour  municipale.  Tot 
capita  quod  senstts. 

Avant  la  prochaine  lune  parlementaire,  le  pays  entier  ne  pourra 
plus  longtemps  se  refuser  le  luxe  des  magistrats  de  district,  qui 
par  le  Gode  sont  les  juges  municipaux  par  excellence. 

Renouvellement  des  hypothèques. 

Le  Code  Civil,  articles  2166-2172,  décrète  que  le  renouvelle- 
ment des  hypothèques  et  droits  réels,  comme  les  servitudes,  doit 
se  faire  dans  les  dix-huit  mois  du  'jour  indiqué  par  la  proclamation 
du  Lieutenant-Gouverneur,  mais  un  statut  de  la  dernière  session, 
c.  16,  s.  4,  fixe  ce  délai  à  deux  ans  '^  à  dater  du  jour  de  telles 
proclamations,"  ou  suivant  la  version  anglaise,  '^  from  the  date  of 
such  proclamations."  Ainsi  dorénavant,  le  Lieutenant-Gouver- 
neur n'a  d'autre  contrôle  sur  la  mise  en  force  des  cadastres  que 
celui  de  lancer  une  proclamation  à  cet  effet;  le  renouvellement 
dès  lors  ne  dépend  plus  du  jour  qu'il  pourrait  plaire  à  Son  Excel- 
lence de  fixer,  mais  de  la  date  de  la  proclamation,  c'est-à-dire  du 
jour  de  sa  puhlication  et  non  du  jour  de  sa  signature;  car 
l'ordre  de  Son  Excellence  ne  devient  une  proclamation  que  par  sa 
puhlication  dans  la  gazette  officielle.  Il  est  vrai  que  depuis  ce 
dernier  statut,  deux  nouvelles  divisions,  le  quartier  St.  Jacques  et 
le  quartier  Ste.  Marie,  à  Montréal,  ont  été  proclamées  soumises 
aux  lois  cadastrales  à  compter,  dans  le  premier  cas  du  1er  Mai, 
et  dans  le  second  du  2  Mai  prochain.  Mais,  en  cela,  ces  procla- 
mations violent  le  statut  de  1871  ;  le  puhlic  ne  doit  regarder  que 
la  date  de  ces  proclamations  et  le  régistrateur  est  tenu  de  recevoir 
les  renouvellements,  sans  tenir  compte  du  jour  fixé  par  la  proclama- 
tion, qui  doit  être  considéré  comme  non  avenu. 

Le  statut,  hien  entendu,  ne  s'applique  pas  aux  comtés  de  Chain- 
bly  et  de  Laprairie,  ni  au  quartier  Ste.  Anne,  où  l'expiration  des 
délais  prescrits  a  donné  aux  parties  des  droits  acquis.  Il  se  rap- 
porte aux  divisions  suivantes  et  à  toutes  celles  qui  seront  procla- 
mées à  l'avenir. 

Quartiers  St.  Laurent,  St.  Antoine,  Centre  et  Ouest,  procLimés 
le  25  juin  1870,  délai  expirant  le  25  juin  1872. 

Quartier  St.  Louis  proclamé  le  2  août  1871,  délai  expirant  le 
2  août  1873. 
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Quartier  Ste.  Marie,  proclamé  le  2  mars  1872,  délai  expirant 
le  2  mars  1874. 

Le  quartier  St.  Jacques  fut  proclamé  une  première  fois  le  24 
janvier  et  une  deuxième  fois  le  24  février  1872.  Bans  le  premier 
cas,  le  jour  fixé  pour  la  mise  en  force  du  cadastre  était  le  1er 
mars  et  dans  le  second  le  1er  mai.  Comme  nous  l'avons  déjà 
dit,  la  fixation  de  ces  délais  est  arbitraire  et  illégale.  La  seconde 
proclamation  ne  fuit  pas  même  allusion  à  la  première  ;  mais  sans 
doute  que  l'intention  du  Conseil  Exécutif  était  qu'elle  fut  une  ré- 
vocation de  la  première.  Quoiqu'il  en  soit,  la  seconde  proclamation 
est  d'une  nullité  radicale  ;  car  elle  est  postérieure  au  nouveau 
statut,  et  partant,  la  proclamation  du  27  janvier  est  un  droit 
acquis  au  public. 

Il  faut  donc  fixer  la  date  de  la  proclamation  cadastrale  pour  le 

quartier  St.  Jacques  au  27  janvier  1872,  délai  expirant  le  27 

janvier  1874. 

D.  GmouARD. 

Montréal,  8  Avril  1872. 
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CONSEIL  PRIVÉ. 

SO  janvier  1872. 

Wardle  et  Bethune. — Jugé  sur  l'autorité  de  la  cause  de  Brown  v. 
Laurie,  que  même  avant  le  Code  les  architectes  et  entrepreneurs  ré- 
pondaient des  vices  du  solj  Sir  James  Colville,  Sir  Joseph  Napier,  Sir 

John  Stuart,  Sir  Montague  Smith. 

3  lévrier  1872. 

Mignault  et  Malo. — Jugé,  lo.  qu'un  testament  verbal  et  nuncupatif 

des  meubles  seulement,  fait  avant  le  Code,  est  valide,  en  vertu  du 

*  L'apparition  de  la  Revue  Critique  fut  saluée  par  la  Revue  Légale  de 
Sorel  par  l'unique  observation  qu'elle  était  <<  destinée  à  faire  un  grand 
bien."  La  Revue  Légale  avait  évidemment  raison  ;  car  elle  n'a  cessé 
depuis  de  s'alimenter  dans  nos  sommaires  de  décisions  récentes. 
Pour  ne  signaler  qu'un  exemple,  elle  trouvait  moyen  d'introduire  dans 
les  rapports  judiciares  d'un  de  ses  derniers  bulletins,  les  sommaires 
de  décisions  publiés  dans  nos  livraisons  d'octobre  et  de  janvier  der- 
niers, en  tout  29  pages,  en  se  contentant  de  nous  donner  crédit  pour  six 
lignes.  Nos  sommaires  de  décisions  sont  soumis  à  l'approbation  des 
juges  avant  d'être  livrés  à  la  publicité,  et  cette  approbation  leur  donne 
une  valeur  dont  nous  réclamons  tout  l'avantage.  Nous  informons 
donc  la  Revue  Légale  que  dorénavant  la  Revue  Critique  sera  publiée 
avec  privilège  du  droit  d'auteur.^NoTS  db  la  Rédaction. 
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Statut  des  Fraudes  ;  2o.  qu'un  testament  commencé  dans  la  forme 
notariée,  mais  non  terminé,  (le  testateur  étant  mort  sur  son  fàuteail 
pendant  que  le  notaire  couchait  par  écrit  ses  dernières  volontés)  peat 
valoir  comme  fait  dans  une  autre  forme,  s'il  en  a  les  qualités  requises. 
Sir  James  Colville,  Sir  Robert  P.  Collier,  Sir  Montague  Smith. 


COUR  D'APPEL. 

Montréal  22  janvier  1872. 

UHon.  P.  J.  0.  Chauveau  ^  al.  et  les  Commissaires  cP Ecoles  de  laparoiste 
de  St.  François  de  Salles. — Un  ordre  ayant  été  donné  par  le  ministre  de 
l'Instruction  Publique,  contre  les  commissaires  d'Ecoles  de  la  dite 
paroisse,  et  ces  derniers  ayant  refusé  d'y  obéir,  un  bref  de  mandamus  fat 
émané  contre  les  commissaires  à  la  requête  de  Mr.  Chauveau  et  d'an 
contribuable  conjointement.  Jugé  que  le  Ministre  de  l'Instruction 
Publique  doit  être  mis  hors  de  cour  sans  frais  ;  mais  que  le  bref  de 
mandamtu  doit  être  maintenu  au  profit  du  co-poursuivant,  Duval,  J.  C 
Caron,  Drummond  et  Monk,  JJ.  Contra,  Badgley  J.,  qui  était  d'opi- 
nion que  le  mandamtis  était  indivisible  et  que,  partant,  le  rejet  de  Mr. 
Chauveau  du  dossier  rendait  le  bref  nul  et  non  avenu. 

TranehemorUagne  et  Martin. — Jugé  que  la  cession  volontaire,  fùte 
sous  la  loi  de  faillite  de  1869,  par  un  débiteur  insolvable,  après  l'ex- 
piration des  cinq  jours,  savoir  le  jour  même  de  l'émission  du  bref  de 
compulscûre,  qui  ne  fut  signifié  et  exécuté  que  le  lendemain,  est  nulle. 
La  liquidation  forcée  prévaudra  alors  sur  la  liquidation  volontaire 
demandée  par  la  cession.  Duval  J.C,  Caron  et  Drummond  JJ.  ;  contra 
Badgley  et  Monk  JJ. 

Graham  et  Côté. — Jugé  qu'un  voyageur  ou  engagé  dans  les  chantiers 
à  préparer  et  descendre  les  radeaux  de  bois  quarré  n'a  pas  de  saisie 
conservatoire  pour  sûreté  du  paiement  de  ses  gages,  Duval  J.C.  Caron 
Drummond  et  Badgley  JJ.  Mr.  le  Juge  Monk  croit  que,  si  l'ouvrier 
eût  complété  le  voyage  pourlequel  il  avait  été  engage,  il  aurait  peut- 
être  eu  droit  à  cette  saisie. 

Montréal  26  janvier  1872. 

La  Reine  vs.  Morrison  et  al. — Cas  réservé.  Mr.  le  Curé  Morrison 
ayant,  sur  l'avis  de  son  avocat  donné  un  mois  auparavant,  éconduit 
l'huissier  porteur  d'un  bref  d'exécution  contre  les  meubles,  valide  à  sa 
face,  mais  obtenu  par  suite  du  défaut  de  ce  même  huissier  de  faire 
rapport  à  la  cour  d'une  opposition  à  un  premier  bref,  fut  accusé  d'as- 
saut conjointement  avec  son  conseiU  Un  verdict  fut  rendu  de  con- 
sentement, mais  des  questions  de  droit  furent  réservées  par  le  juge 
pour  la  décision  de  la  cour  d'appel.  Jugé  :  lo,  qu'il  suffit  que  le  bref 
soit  valide  à  sa  fitce,  et  que  la  cour  ne  doit  pas  considérer  les  faits 
extrinsèques  qui  peuvent  le  rendre  nul,  inasmuch,  dit  le  jugement,  as 
the  said  writ  qf  execution,  whether  voidable  or  not,  was  not  void,  but  on  the 
contrary  correct  on  the /ace  of  it]  2o,  que  l'avocat  qui  de  bonne  foi  con- 


80MMAIEE  DBS  DÉCifilONS  BÉCSNTS8.  231 

seille  son  client,  ne  peut  être  incriminé  comme  principal,  ni  autre- 
mffent,  pour  le  conseil  qu'il  a  donné.  Verdict  maintenu  contre  le  client 
mais  annulé  contre  l'avocat.  Caron,  Drummond,  Badgley  et  Monk  JJ. 

Montréal  14  mars  1872. 
La  Reine  vs.  Coote. — Cas  réservé.  Jugé  :  lo,  que  la  déposition  du  pri- 
aonier  donnée  librement  devant  les  prévôts  d'incendie  ne  peut  faire 
preuve  contre  lui  subséquemment  sur  une  accusation  pour  incendiât. 
Duval  J.C.  ;  Caron  et  Drummond  J.J.  Contra  Badgley  J.  Mr.  le  Juge 
Monk  diffère  aussi,  maiA  sur  un  point  de  procédure. 

Mx  parte  Diaum  pour  Bref  d^Hahea»  Corpus. — Dixon  fut  incarcéré  sous 
soupçon  d'incendiat  par  les  prévôts  d'incendie.  Il  demandait  son 
élargissement  pour  la  raison  que  le  statut  provincial,  créant  les  pré- 
vôts d'incendie,  était  contraire  à  la  Charte  de  1867,  en  autant,  disait-il 
qu'il  touchait  à  la  procédure  criminelle,  matière  qui  est  du  ressort 
exclusif  du  parlement  d'Ottawa.  Jugé  :  lo,  que  le  statut  en  question 
n'a  aucun  rapport  avec  la  .procédure  criminelle  ;  2o,  que  tout  témoin 
assigné  devant  les  prévôts  d'incendie  peut  refuser  de  répondre 
à  toute  question  qui  peut  l'incriminer  ;  3o,  que  le  pouvoir  d'emprison- 
ner le  défendeur  sous  soupçon  d'incendiat  est  exercé  par  les  prévôts 
en  leur  qualité  de  magistrats  établis  par  la  législature  locale,  qui  par 
l'acte  fédéral  a  le  droit  de  créer  les  tribunaux  de  jurisdiction  crimi- 
^  nelle.  Mêmes  juges  à  l'unanimité  qui  expriment  en  sus  plus  ou  moins 
de  doute  sur  le  pouvoir  des  tribunaux  de  décider  les  questions  cons- 
titutionnelles. 

Montréal  18  mars  1872. 

The  Victoria  Skating  Rink  et  Beaudry — Jugé  que  le  propriétaire  de 
l'héritage  est  tenu  du  dommage  causé  par  la  pluie  et  la  neige  qui 
tombent  du  toit  de  ses  bâtiments  sur  l'héritage  voisin.  Duval  J.C, 
Caron,  Drummond  J. J.  ;  contra  Badglej  et  Monk  J. J.  qui  étaient  d'opi- 
nion que  les  conclusions  de  l'action  (qui  était  à  la  iois  négatoire  et 
en  dommages)  auraient  dû  spécifier  les  ouvrages  à  faire  pour  empêcher 
la  chute  de  la  neige,  et  que  d'ailleurs  les  allegations  et  les  conclusions 
de  la  déclaration  n'étaient  pas  suffisantes. 

Prévost  et  PikU, — Un  billet  donné  par  un  tiers  (dans  l'espèce  la 
mère  du  &illi)  à  un  créancier  dans  le  but  de  consentir  à  la  déchar- 
ge du  failli,  est  nul,  faute  de  considération  et  aussi  comme  ayant  été 
consenti  contre  les  règles  de  morale  et  d'ordre  public  en  matières  de 
faillite.    Caron,  Drummond  et  Badgley  JJ.  ;  diss.  Monk  J. 

Colville  et  The  Building  Society. — le  23  mars  1842,  Col  ville  et  autres 
vendirent  un  immeuble,  par  acte  qui  ne  fut  pas  enregistré.  Plus  tard, 
en  1848,  cet  acte  fut  récité  au  long  dans  un  acte  de  déclaration  de 
l'acheteur,  dûment  enregistré,  mais  auquel  les  vendeurs  n'étaient  pas 
parties.  Jugé  que  les  vendeurs  perdent  leur  privilège  de  bailleurs  de 
fonds  à  rencontre  des  créanciers  hypothécaires  qui  ont  enregistré 
même  après  l'enregistrement  de  la  déclaration  de  1848.  Duval  J.C, 
Caron  et  Drummond  JJ.  ;  contra  Badgley  et  Monk  JJ. 
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Fabrique  de  Verehèrres  et  La  Corporation  de  Verchères. — Jugé  que 
les  actions  autres  que  celles  d'une  nature  conservatoire,  intentées  par 
une  fabrique  de  paroisse,  doivent  préalablement  être  autorisées  à  une 
assemblée  régulière  des  paroissiens,  à  peine  de  nullité.  Duval  J.G. 
Caron,  Drummond  et  Badgley  JJ.  ;  contra  Monk,  J. 

Rooney  vê.  Lewii — Joseph  vs  Lewis. — Jugé,  que  dans  le  cas  de  viola- 
tion des  lois  de  douane  par  les  officiers  du  port,  v.  g.  de  surcharge 
d'impôts,  le  recours  de  l'importateur  est  par  action  directe  contre  le 
collecteur  ou  celui  qui  le  remplace.  Per  Badgley,  Drummond  et  Monk 
J.J.  ;  contra,  Duval  J.C.  et  Caron  J. 

Myers  vs.  Lewis. — Jugé  que  dans  le  cas  de  violation  des  lois  de 
douane  par  les  officiers  du  port,  v.  g.  de  surcharge  d'impôts,  le  recours 
de  l'importateur  n'est  pas  par  action  contre  le  collecteur  ou  celui  qui 
le  remplace,  qui  ne  sont  que  des  officiers  de  la  Couionnc,  mais  by 
petition  of  right.  Per  Duval  J.C,  Caron  J.,  et  Polette  J.  ad  hoc  ;  contra, 
Drummond  et  Badgley  JJ. 


COUR  DE  RÉVISION. 

Montréal,  30  janvier  1872. 

Whyte  es  qualité  v.  The  Home  Insurance  Company. — Jugé  que  le  trans- 
port d'une  assurance,  endossé  sur  la  police,  mais  sans  aliénation  de  la 
chose  assurée  ne  donne  pas  au  cessionnaire  plus  de  droit  qu'en  avait 
l'a^^suré  ;  comme  ce  dernier,  il  est  soumis  à  toutes  les  conditions  de  la 
police  et  par  conséquent  n'a  pas  de  recours  contre  la  compagnie  tant 
que  l'assuré  lui-même  n'a  pas  prouvé  sa  perte  conformément  aux  sti- 
pulation de  la  police,  Mondelet,  Berthelot  et  MacKay  JJ. 

Laine  et  al  v.  V Honorable  H.  J.  Clarke. — Jugé  :  lo,  que  la  Province  de 
Manitoba  ne  fait  pas  partie  du  Canada  aux  termes  de  l'article  797  da 
Code  de  Procédure  et  que  partant  un  débiteur,  qui  laisse  la  province  de 
Québec  pour  cette  partie  de  la  Puissance,  ne  peut,  pour  cette  seule 
raison,  réclamer  d'être  exempt  d'arrestation  en  vertu  d'un  capias  ad 
respondendum,  Mondelet,  Berthelot  et  Torrance,  JJ. 

In  Re  Solman  et  al  et  Samuel,  requérant  pour  décharge,  et  Robertson 
et  al,  contestants.— Jugé  que  dans  les  contestations  de  décharge,  c'est 
au  failli  à  procéder  le  premier  et  à  montrer  qu'il  a  rempli  les  condi- 
tions  prescrites  par  la  loi  de  faillite,  Mondelet,  Berthelot  et  MacKay, 
JJ. 

Carden  v.  Lennen..^ugé  qn'une  admission  dans  un  factum  en  Révi- 
sion, (dans  l'espèce  un  désistement)  lie  la  partie  qui  la  donne. 

Worthen  v.  Holt.— 'lie  député  protonotaire  ne  peut  autoriser  l'émis- 
jion  d'un  capiat  ad  respondendum. 
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COUR  SUPÉRIEURE. 

Montréal,  30  janTÎer  1872. 

Lacroix  v.  Delitiê..-~Jngé  sur  défense  en  droit,  lo,  que  la  section  84 
de  l'Acte  de  P Amérique  du  Nord  1867,  qui  a  rapport  aux  lois  électo- 
rales de  la  ci^eyant  Province  du  Canada,  n'ayant  pas  fait  mention  des 
pénalités  imposées  par  le  chap.  6  des  Statuts  Refondus  du  Canada» 
contre  les  fonctionnaires  qui  Totent  aux  élections  parlementaires, 
ces  pénalités  n'existent  pas  sous  le  régime  fédéral,  suivant  la  maxime 
escpressio  unius  ezclusio  est  aUeriuêj  2o,  qu'à  tout  événement  dans  le  cas 
d'élections  provinciales,  ces  pénalités  ne  pourraient  s'appliquer  aux 
officiers  de  douane  qui  relèvent  du  Gouvernement  Fédéral  exclusive, 
ment;  Beaudry  J. 

Le  même  jour,  Thonorable  juge  Torrance  dans  une  cause  semblable 
de  Sery  v.  DeliëUy  tout  en  ordonnant  la  preuve  avant  de  /aire  droit^ 
déclarait  qu'il  penchait  plutôt  pour  l'opinion  contraire  à  celle  de  l'ho- 
norable juge  Beaudry. 

29  février  1872. 

Hudon  V.  Champagne. — Un  billet  daté  et  payable  à  Montréal,  mais 
de  fait  consenti  et  signé  à  Sorel,  fut  poursuivi  à  Montréal.  Le  défen. 
deur  plaida  ces  faits  par  exception  déclinatoire,  sans  1 'affidavit  requis 
par  l'article  145  du  Code  de  Procédure.— Jugé  que,  dans  un  tel  cas 

l'affîdavit  n'est  pM  requis,  MacEay  J. 

« 

Thomas  et  al  v.  Villeneuve  et  Laurin  opp.  (C.  C.  app.  No.  1372.)  Le 
défendeur  Villeneuve  ayant  fait  cession  *  pendant  que  Thomas  et 
autres  procédaient  à  obtenir  jugement  contre  lui,  le  Syndic  Sauvageau 
vendit  les  biens  mobiliers  du  failli  à  Laurin,  qui  les  laissa  en  la  pos~ 
session  du  défendeur.  Thomas,  ayant  obtenu  jugement,  les  fit  saisir* 
Opposition  de  la  part  de  Laurin. — Jugé  :  lo,  que  l'acte  concernant  la 
£Euilite  de  1869,  ne  s'applique  pas  à  ceux  qui  ont  cessé  de  fûre  com" 
merce  avant  la  loi  de  1864  ;  2o,  que  l'amendement  de  1871,  n'a  pu  avoir 
l'efifet  d'éteindre  les  droits  acquis  de  Thomas  en  vertu  de  sa  saisie 
exécution.    Opposition  déboutée,  Torrance  J. 

Thomas  ayant  procédé  au  recolement  de  sa  saisie,  Villeneuve  fit 
une  nouvelle  cession,  cette  fois  sous  l'acte  de  1871,  à  John  Why  te,  qui 
demanda  quil  fut  ordonné  à  l'huissier  saisissant  de  lui  remettre  les 
effets  saisis  ou  les  deniers  qui  proviendraient  de  leur  vente.  Le  30 
mars  dernier,  l'honorable  juge  Berthelot  accorda  la  requête,  son  Hon- 
neur étant  d'opinion  ;  }o,  que  les  lois  de  fiiillite  sont  surtout  passées 
pour  venir  au  secours  des  anciens  commerçants  ;  2o,  que  l'amendement 
de  1871  ne  laissait  d'ailleurs  aucun  doute  sur  ce  point. 

MeOauvran  v.  Johnson  et  Cushing^  T.  S. — Un  propriétaire  passe 
marché  avec  un  entrepreneur  pour  la  construction  de  certains  édi. 
fices  pour  un  prix  fixe,  qui  doit  lui  être  payé  à  raison  de  85  par 
cent  suivant  les  progrès  de  Pouvrage,  et  sur  le  certificat  de  l'archi. 

*  Voir  Revue  Critique,  p.  108. 
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t«cte.  Jugé  qu'en  cm  de  déconfiture  de  l'entrepreneur,  la  propriétaire 
n'a  pas  de  privilège,  ni  de  droit  de  retention  sur  les  matériaux,  payés 
sur  l'ordre  de  l'architecte,  qui  sont  sur  les  lieux,  mais  qui  n'ont  pas 
encore  été  incorporés  dans  la  bâtisse.    Berthelot  J. 

ExparU  Smith, — Jugé  que  l'acte  de  la  Puissance  qui  permet  l'exa- 
men d'un  témoin  en  matières  civiles,  en  vertu  d  une  commiBsion  roga- 
toire  émanée  à  l'étranger,  est  d'intérêt  international,  «  international 
comity,"  et  par  conséquent  de  la  jurisdiction  du  Parlement  d'Ottawa. 
Torrance  J. 


ELECTIONS  MUNICIPALES. 

COUR  DE  CIRCUIT. 

L'Assomption  26  janvier  1871. 
Huneau  v.  Magnan,  ou  VéUeiion  de  F  Epiphanie. — Jugé  :  lo.  Que  malgré 
les  dispositions  des  articles  310,  31 1  et  349  du  Code  Municipal  de  la  pro- 
vince de  Québec,  le  président  d'une  élection,  avant  qu'il  se  soit  écoulé 
une  heure  depuis  l'ouverture  de  l'assemblée,  a  le  droit  de  proclamer 
un  candidat  mis  en  nomination  qui  n'a  pas  d'opposant,  et  de  procéder  à 
la  tenue  du  poil  et  à  l'enregistrement  des  voix  des  électeurs  pour  les 
autres  condidats  ;  2o,  Que  certain  nombre  d'électeurs  peuvent  conve- 
nir entr'eux  que  l'on  votera  pay  liste  ou  ticket  et  que  les  voix  peuvent 
être  enrégiêtrUe  pour  six  condidats  quoique  l'électeur  n'ait  voté  que 
pour  un  ê$ul  condidat,  savoir  celui  dont  le  nom  était  en  tête  du  tiket, 

Beaudry,  J. 

Montréal,  31  janvier,  1872. 

Brotueeau  \ .  BroutlUt^  No.  1,  ou  V élection  des  Tanneries. — Jugé  que  la 

requête  indiquée  en  l'article  349  du  Code  Municipal  ne  peut  être  pré. 

sentée  à  la  cour  avant  l'expiration  des  quinze  jours  qui  suivent  la 

confection  du  cautionnement,  même  du  consentement  des  parties, 

l'article  350  étant  d'ordre  public  ;  que  dans  l'espèce  la  requête  ayant 

été  reçue,  les  parties  devront  procéder  au  mérite  ;  2o,  que  des  inter. 

venants  dans  une  contestation  d'élection  ne  sont  pas  obligés  de  fournir 

le   cautionnement  que  doivent  donner  les  requérants;  3o,  que  l'on 

peut  attaquer  le  procès  verbal  du  président  de  l'assemblée  électorale 

sans  incription  de  faux.    Beaudry  J. 

Montréal,  3  février,  1872. 

Mime  cause. — Jugé  au  mérite  que  l'omission  de  l'avis  public  requis 

par  l'article  294  du  Cod^  empêche  la  tenue  de  l'assemblée,  et  cela  même 

dans  le  cas  oit  cette  omission  aurait  été  commise  à  dessein  par  le 

secrétaire-trésorier,  dans  le  but  d'avoir  des  conseillers  nommés  par  le 

Lieutenant-Gouverneur.    Le  fait  que  le  jour  et  l'heure  de  l'assemblée 

électorale  était  notoire  dans  la  municipalité  et  que  électeurs  se  sont 

constitués  en  assemblée,  au  lieu,  jour  et  heure  voulus  par  le  Code,  en 

plus  grand  nombre  que  les  années  précédentes,  et  qu'il  n'y  a  eu  aucune 
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injustice  réelle,  n'a  pas  l'effet  de  rendre  valide  la  tenue  de  la  dite 
assemblée,  qui  doit  être  considérée  comme  n'ayant  pas  été  tenue.  Le 
défirat  de  la  tenue  de  l'assemblée,  "  suivant  que  prescrit  par  la  loi," 
justifie  le  gouvernement  de  nommer  les  conseillers.    Beaudry  J. 

Ste.  Scholastique  16  février  1872. 

Olobtntky  v.  Champagne^  ou  Vélection  de  St.  Euslàche. — Jugé  :  Qu'aux 
termes  de  l'article  29€  du  Code  Municipal  de  la  province  de  Québeci 
Pélection  des  conseillers  municipaux  ne  peut  être  présidée  par  un  des 
membres  du  conseil  sortant  de  charge  à  cette  époque,  qu'une  élection 
ainsi  présidée  doit  être  déclarée  nulle,  et  qu'une  nouvelle  élection 
doit  être  ordonnée  aux  termes  de  l'article  361.    Berthelot,  Juge. 

Montréal,  26  février  1872. 

Tremblay  v.  Roy,  No.  4,  ou  Vélection  de  BoucherviUe. — Jugé  :  lo,  qu'il 
n'est  pas  nécessaire  de  décrire  aucune  propriété  foncière  dans  le  eau. 
tionnement  d'une  seule  personne  ;  2o,  que  même  dans  le  cas  d'irrégu- 
larité, la  cour  permettra  la  production  d'un  nouveau  cautionnement  ; 
3o,  que  l'on  peut  se  plaindre  de  la  nullité  d'une  élection  en  présen- 
tant  autant  de  requêtes  qu'il  y  a  de  conseillers  dont  l'élection  est 
contestée,  MacKay  J. 

Sherbrooke,  5  février  1872. 

Lawford  v.  Robertson,  ou  Vélection  de  Sherbrooke ..^ugé  que  l'on 
peut,  par  une  seule  et  même  requête  et  par  un  seul  cautionnement,  et 
au  nom  de  cinq  électeurs  seulement,  contester  l'élection  de  plusieurs 
conseillers,  même  dans  le  cas  où  les  moyens  de  contestation  ne  sont 
pas  communs  à  tous  les  défendeurs,  Ramsay  J. 

Le  lendemain,  le  même  juge  décidait  sur  défense  en  droit  ;  lo  que 
le  moteur  et  le  eecondeur  doivent  être  électeurs  et  par  conséquent  doi- 
vent avoir  payé  leurs  taxes,  à  peine  de  nullité  de  la  nomination  et  de 
réiection  ;  2o,  que  dans  le  cas  de  |la  tenue  d'un  poil,  il  n'est  pas 
nécessaire  de  s'objecter  en  aucune  manière  au  vote  offert,  pour  pouvoir 
ensuite  se  prévaloir  de  son  illégalité  dans  une  contestation  d'élection. 

Montréal,  5  mars  1872. 

Legault  v.  Paiement,  No.  2,  ou  VéUetion  de  la  paroitte  Ste.  Geneviève. 
— Jugé  :  lo,  que  le  choix  d'un  président  fait  à  l'unanimité  par  Tas. 
semblée  d'élection,  nonobstant  la  présence  du  secrétaire-trésorier, 
est  valide  et  régulier,  la  loi  présumant  alors  un  acquiescement  ; 
2o,  que  l'on  peut  discuter  à  cette  assemblée  toute  matière  muni- 
cipale que  les  électeurs  jugent  à  propos  ;  3o,  qu'il  n'est  pas 
nécessaire  de  proposer  les  candidats  séparément;  4o,  que  l'assem. 
blée  peut  être  présidée  par  une  personne  qui  n'est  pas  électeur  ; 
5o,  que  les  candidats,  pour  être  validement  élus,  doivent  être 
d'abord  mis  en  nomination,  et  après  un  intervalle  de  temps  raiso- 
nable,  proclamés  par  le  président,  en  lisant  hautement  les  noms  de 
chaque  candidat  dans  chaque  cas  ;  6o,  que  le  président  est  tenu  de 
mettre  en  nomination  tous  les  candidats  qui  sont  proposés  verbale» 
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ment  ou  par  écrit  par  deux  électeurs  ;  7o,  que  dans  Pespéce  Tèlec 
tion  est  nulle,  vu  que  les  noms  des  sept  conseillers  n'ont  été  lus 
qu'une  seule  fois,  "  une  ou  deux  minutes  "  avant  onze  heures,  et  qa'&- 
vant  la  fin  de  cette  lecture,  ou  dans  tous  les  cas  avant  la  fin  de  la  deu. 
xième,  s'il  y  a  eu  véritablement  deux  lectures,  les  électeurs  proposé- 
rent  d'autres  candidats  en  amendement,  proposition  qui  fut  rejetée  par 
le  président  comme  venant  trop  tard  ;  80,  que  l'ancienne  doctrine,  qae 
la  preuve  affirmative  l'emporte  sur  celle  qui  est  négative,  est  fausse  ; 
que  cela  dépend  des  circonstances  qui  sont  laissées  à  l'appréciation 
du  juge,  MacKay  J. 

Montréal,  6  mars  1872. 

Boileau  v.  ProiUx^  ou  VéUeiion  du  villag<  de  Ste.  Geneviève. — Jugé  :  lo, 
que  la  mise  en  nomination  de  candidats  par  deux  électeurs,  qui  ne 
donnent  pas  leurs  noms,  ni  prénoms,  mais  qui  sont  notoirement  connus 
comme  tels,  (dans  l'espèce  ils  étaient  le  curé  et  le  membre  de  la 
Chambre  des  Communes  pour  le  comté,  résidant  dans  la  municipalité 
depuis  un  grand  nombre  d'années)  doit  être  reçue  par  le  président  ; 
2o,  que  c'est  au  président  à  demander  les  noms  et  prénoms  du  moteur 
et  du  secondeur  ;  3o,  que  les  formalités  prescrites  par  le  Code  non  à 
peine  de  nullité  sont,  par  l'article  16,  laissées  à  la  discrétion  du  juge, 
qui  doit  les  exiger  suivant  qu'il  y  a  injustice  ou  non  pour  les  parties, 
MacKay  J. 

Dans  la  même  cause,  le  môme  juge  décida  le  4  mars  qu'il  n'est  pas 
nécessaire  de  s'inscrire  en  faux  contre  le  procès  verbal  de  l'assemblée 
électorale. 

Montréal,  12  mars  1872. 

Loiteau  v.  Lacaille^  No.  6,  ou  V élection  de  BàuchervUle. — Jugé  :  lo,  que 
le  seul  fait  qu'un  conseiller  a  laissé  son  domicile  ou  sa  place  d'affaires 
dans  la  municipalité  rend  sa  place  vacante  ;  2o,  que  cette  place  est 
alors  tellement  vacante  qu'il  n'a  plus  le  droit  de  siéger  à  aucune  session 
du  conseil  ;  3o,  que  partant  un  règlement  divisant  la  municipalité  en 
quartiers  électoraux,  adopté  par  quatre  oonselllers,  dont  l'un  avait 
ainsi  cessé  de  fEiire  partie  du  conseil,  est  d'une  nullité  absolue  -,  4o, 
que  l'article  120  du  Code  n'a  pour  but  que  de  protéger  les  droits  des 
tiers  contre  le  conseil  dans  le  cas  où  par  inadvertance  un  vote  illégal 
aurait  été  admis  ;  5o,  que  la  présence  d'un  conseiller  à  une  assemblée 
du  conseil  couvre  le  défaut  d'avis  ;  60,  que  le  secrétaire-trésorier  ne 
tient  sa  charge  que  sous  le  bon  plaisir  du  conseil  ;  7o,  que  les  rôles 
d'évaluation  de  1870  et  1871  étant  hors  du  contrôle  du  conseil,  l'élec 
tion  a  été  validement  faite  sur  le  rôle  d'évaluation  de  1869  ;  80,  et 
qu'enfin  dans  l'espèce,  ce  dernier  rôle  n'a  causé  aucun  grief,  l'élection 
ne  pouvant  avoir  d'autre  résultat  même  avec  le  rôle  de  1870  ou  celui 
de  1871.    MacKay  J.» 

*  Dans  le  plus  grand  nombre  de  ces  causes,  la  condamnation  aux 
frais  fut  comme  dans  une  cause  de  $50  à  $100. 
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COURT  OF  VICE-ADMIRALTY. 

Quebec,  13th  Deer.  1871. 
"  7^  Larne." — The  Court  has  jurisdiction  in  cases  of  damages  done 
by  a  steamer  to  a  schooner  in  the  8t.  Lawrence,  opposite  or  near  Y ar. 
ennes,  district  of  Montreal.    Black  J. 


COURT  OP  REVIEW. 

6th  Feb.  1872. 

In  Re  Jiolan^  inêoltferUf  ^  WurUle^  petitioner. — Upon  petition  by  the 

assignee  to  imprison  the  insolvent  for  retaining  certain  moneys,  the 

latter  moved  for  a  Com.  Rog.,  which  was  refused  by  the  judge  before 

whom  the  motion  was  made.    On  this  he  inscribed  in  review  under 

sec.  83.    Inscription  discharged.    Meredith  C.J.,  Stuart  and  Tasche- 

rean  JJ. 

Lavigne  vs.  Dion. — Held  (Stuart  and  Taschereau  JJ.  ;  Meredith  C  J. 
contra)  :  That  the  powers  given  to  the  Commissioner  of  Crown  Lands 
to  annul  a  location  ticket  under  23  Vic.  c.  2,  sec.  20,  are  judicial,  and 
before  exercising  such  powers  some  proceedings  must  be  had  to  estab- 
lish contradictorily  the  default  of  the  occupant  under  such  ticket. 

(Meredith  C.J.  and  Stuart  J.;  Taschereau  J.  contra):  That  this 
power  of  cancelling  location  tickets  is  vested  in  the  Commissioner 
alone,  and  not  in  his  deputy  or  assistant. 


SUPERIOR  COURT. 

Langevin  vt.  Oalameau  j*  ta. — ^A  married  woman  may  be  sued  with 
her  husband  pending  the  community  for  a  debt  contracted  by  the 
husband  and  wife  jointly,  and  judgment  obtained  against  her  thereon. 
Taschereau  J. 

The  City  Bank  vs.  The  Montreal  Bank.^'^otion  to  the  end  that  the 
defendants  do  file  a  draft  or  copy  of  their  peremptory  exception  (which 
had  been  lost),  or  a  plea  to  the  same  effect,  and  in  default  that  the 
plaintiff  be  permitted  to  proceed  to  trial  and  judgment  on  the  issues 
raised  and  perfected  on  the  general  issue  and  the  statement  of  facts  * 
granted.    Stuart  J.  * 

27th  Feb.  1872. 

Bélanger  vs.  Balfour. — Bail  may  be  put  in  by  leave  of  the  Court 
under  Art.  824  C.  P.  C.  even  after  judgment.     Meredith  C.J. 

Breton  vs.  The  Orand  Trunk. — In  an  action  for  damages  for  the  loss 
of  a  trunk,  in  which  action  the  value  of  the  time  lost  by  plaintiff  in 
making  inquiries  thereafter  was  also  claimed  :  Held  that  the  value  of 
the  property  lost  was  the  measure  of  the  damages.     Meredith  C.J. 

7th  March,  1872. 
Partridge  vs.  MeLeod. — In  an  action  on  a  promissory  note  payable 
at  a  particular  place  therein  mentioned,  presentment  there  must  be 
alleged.    Plaintiff  allowed  to  amend.    Taschereau  J. 
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« 

Bummghn  vs.  Bourget. — When  a  law  issue  is  raised  in  a  case  by 
demurrer,  the  case  most  be  heard  thereon  before  it  can  be  inscribed 
at  enquête.    Taschereau  J. 

Mantha  vs,  Coghlan  ^  Frater  oppt^^When  the  affidavit  produced 
with  an  opposition  afin  d'annuler  is  not  sworn  to  by  the  opposant^  the 
deponent  must  state  therein  that  he  is  duly  authorised  in  that  behalf. 
Opposant  allowed  to  amend  affidavit.    Taschereau  J. 

12th  March,  1872. 
Lebel  vs.  (/Brien. — In  an  affidavit  for  capias,  the  plaintiff  stated  the 
defendant  was  indebted  to  him  in  the  sum  of  £16  "  pour  effets  d'épi- 
cerie vendus  et  livres  à  Quebec/'  and  gave  no  other  statement  as  to  the 
indebtedness.  The  reasons  g^ven  for  his  belief  that  the  defendant 
was  about  to  leave  the  country,  was  certain  information  he  had  re- 
ceived, but  the  names  of  his  informants  were  not  given.  Held  that 
the  affidavit  was  insufficient  on  both  these  points,  and  capias  quashed. 
Taschereau  J. 


COURT  OP  QUEEN'S  BENCH. 

8th  March,  1872. 

Kerr  vê.  Regina. — Reserved  case.  In  an  indictment  for  wounding 
with  intent  to  murder,  the  ofience  must  be  charged  to  have  been 
committed  by  the  prisoner  wilfully,  maliciously,  and  of  his  malice 
aforethought,  and  judgment  will  be  arrested  when  indictment  defec. 
tive  in  this  respect!  Duval  C.J.,  Badgley  and  Monk  JJ.  ;  diss.  Caron 
and  Drummond  JJ. 

Talbot  vt,  Blanchet. — In  action  for  the  recovery  of  property  lost  by 
the  plaintiff  and  found  by  the  defendant,  the  only  proof  of  the  finding 
was  the  admission  of  the  defendant;  held,  that  verbal  evidenoe 
thereof  could  be  adduced  without  a  "  commencement  de  preuve  par 
écrit."     Drummond  k  Monk  JJ.  diss. 


RECENT  DECISIONS  IN  THE  PROVINCE  OF 

ONTARIO. 

Since  the  confederation  of  the  Provinces  there  have  been  but  two 
decisions  in  Ontario  upon  the  provisions  of  the  "  British  North  Ame- 
rica Act,  1867." 

One  decision  was  of  an  important  character,  by  the  Court  of  Queen's 
Bench,  in  relation  to  the  constitutionality  of  the  Statutes  of  Ontario, 
32  Vict.  c.  32,  respecting  the  regpilation  of  shop  and  tavern  licenses. 
A  complaint  was  made  under  the  local  act  by  the  defendant  against 
one  George  Lindsay,  for  selling  ale  by  retail  without  license,  which 
the  defendant  compromised  for  a  small  sum.  The  chief  constable  of 
Toronto  proceeded  against  Boardman  for  compounding  this  offence, 
and  secured  his  conviction.    Thereupon  a  habeas  corpus  was  brought, 
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and  the  defendant's  dischaige  moyed  for  on  the  gronnd  that  the  local 
legislature  had  no  power  to  create  an  offence  punishable  by  hard 
labour,  which  was  in  effect  a  crime. 

The  Court  held  that  nnder  the  B.  N.  A.  Act,  sec.  93,  Nos.  9,  15 
and  16,  the  local  legislature  had  the  exclusire  right  to  legislate  in 
relation  to  shop,  tayem,  auctioneer,  and  other  licenses,  in  order  to 
raise  a  reyenue  ;  and  that  it  had  the  right  to  impose  punishment  by 
fine,  penalty,  or  imprisonment,  for  enforcing  any  law  properly  passed 
on  matters  within  its  exclusiye  jurisdiction. 

The  Court  further  placed  a  construction  upon  sec.  91,  No.  37,  and 
held  that  when  the  Imperial  Parliament  used  the  words  "  The  Crimi- 
nal Law,"  and  "  including  the  procedure  in  criminal  matters,"  they 
did  not  mean  that  the  local  legislature  had  not  power  to  legislate  so 
as  to  punish  by  fine  and  imprisonment  lor  the  purpose  of  enforcing 
laws  in  respect  of  local  matters,  but  only  applied  to  cases  "  on  which 
there  was  no  power  given  to  the  local  House  to  legislate.'' 

It  was  held  that  the  Act  was  within  the  scope  of  the  powers  con. 
ferred  on  the  Provincial  legislature,  the  punishment  prescribed  being 
with  a  view  of  effectually  enforcing  a  law  which  the  Ontario  Parlia- 
ment had  the  power  to  enact. 

Richards  C. J.  (who  delivered  the  judgment  of  the  Court),  goes  on 
to  observe  that  if  the  local  legislature  were  to  pass  a  genercU  law  for- 
bidding the  compounding  or  settling  of  the  offence  by  any  person 
who  had  been  guilty  of  a  violation  of  local  statutes,  and  declaring  the 
same  to  be  a  misdemeanour,  for  which  the  party  could  be  indicted 
and  punished  by  fine  and  imprisonment,  that  might  be  considered  as 
passing  a  criminal  law  and  regulating  the  procedure  in  it. — Regina  vt. 
Boardman,  30  U.  C.  R.  650. 

The  other  case  was  one  relating  rather  to  practice,  decided  by 
Mr.  Dalton,  the  clerk  of  the  Queen's  Bench,  sitting  in  Chambers,  it 
was  held  that  the  fiat  of  the  Attorney  General  was  necessary  to  the 
due  issuing  of  a  writ  of  teieri/aeiasj  to  set  aside  a  patent  at  the  instance 
of  a  private  relator.  This  was  the  law  under  the  Consolidated  Stat. 
Canada,  c.  34,  and  the  Statutes  of  Canada,  1869,  sect.  39,  does  not 
alter  it.  In  view  of  the  B.  N.  A.  Act,  1867,  sec.  93,  Nos.  13  and  14, 
when  such  writ  issues  in  Ontario  it  should  be  upon  the  fiat  of  the 
Attorney  General  of  that  Province,  the  Attorney  General  of  the  Do- 
minion having  no  jurisdiction  in  the  premises. — Regina  vs,  PatUe^  5 
Prac.  Rep.  293. 

Upon  the  Insolvency  Act,  32,  33  Vict.  c.  16  (Dom.),  several  deci- 
sions have  been  pronounced  by  the  Courts  of  Queen's  Bench,  Chan- 
cery and  Common  Pleas,  which  may  be  noted  as  follows  : 

Sec.  31. The  County  Judge  of  a  County  in  which  no  board  of  trade 

exists,  appointed  an  official  assignee  for  the  county  within  3  months 

after  this  Act  came  into  force  (Ist  Sept.  1869).    It  was  held  by  the 

Court  of  Common  Pleas  that  this  appointment  was  valid  under  sec. 

31,  although  a  board  of  trade  existed  in  an  adjoining  county,  but  had 
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not  appointed  an  assignee.  (Gwynne  J.  was  of  the  opinion  that  the 
words  "adjacent  to  which''  should  be  rejected  as  insensible).— ^toA:«- 
Uy  V9.  Hall^  21  C.  P.  138. 

Sec.  47. — ^Advertisements  by  assignees  for  the  sale  of  the  insolvent'i 
property,  should  describe  the  same  and  state  the  title,  with  the  dis- 
tinctness required  in  equity  in  the  case  of  sales  by  trustees  and  other 
officials.— O'iSftJ/y  v«.  Rote,  18  Grant  R.  33. 

Sec.  50. — When  a  sale  by  assignees  is  open  to  objection  on  the  part 
of  creditors  (v.  g.  for  insufficiency  of  advertisement),  the  remedy 
should  be  sought  by  application  to  the  County  Court  Judge,  not  by 
suit  in  chancery  in  the  first  instance. — OReilly  vs.  Rote,  18  Grant  B. 
33. 

When  an  assignment  is  made,  it  is  the  duty  of  a  Sheriff,  who  has 
seized  goods  under  tkfifa  against  the  insolvent,  to  surrender  the  goods 
to  the  assignee,  leaving  the  executive  plaintiff  to  assert  his  privilege 
for  costs,  if  any  he  has,  before  the  judge  in  insolvency. — Blakely  vs. 
Hall,  21  C.  P.  142. 

This  section  applies  to  proceedings,  between  creditors,  parties  to 
the  insolvency  proceeding,  or  who  have  it  in  their  power  to  become 
parties  thereto.  It  does  not  prevent  a  person  who  is  not  a  creditor 
at  all,  and  whose  property  has  been  wrongfully  taken  by  the  assignee 
as  the  property  of  the  debtor,  from  pressing  his  redress  by  action  of 
trespass  or  otherwise  in  the  ordinary  courts  of  law. — Archibald  vs. 
Haldaruy  30  U.  C.  B.  37. 

It  may  be,  however,  that  the  effect  of  this  section  would  compel  a 
creditor  who  had  a  morlgage  with  a  power  of  sale  to  appear  before 
the  domestic  tribunal  of  the  Judge  to  enforce  his  rights  by  summary 
petition,  and  disable  him  from  proceeding  without  regard  to  the  in- 
solvent law. — Per  Wilson  J.  in  Archibald  vs.  Haldane,  30  U.  C.  B.  37. 

This  section  confers  jurisdiction  over  not  only  an  existing  assignee 
but  over  one  who  has  been  retired  or  has  been  removed,  till  he  has 
fully  accounted  for  his  acts  and  conduct. — Re  Botsford,  22  C.  P.  65. 

Sec.  54. — The  Judge  has  jurisdiction  to  examine  into  and  decide 
upon  the  correctness  of  the  items  of  an  assignee's  account,  and  to 
adjust  such  account.  The  jurisdiction  exists  till  the  assignee  has 
fully  accounted  for  his  acts  and  conduct.  An  assignee  has  not  fully 
accounted  till  he  renders  an  account  and  duly  pays  over  the  sums 
due  from  him. — Re  BoUford,  22  C.  P.  65. 

Sec.  56. — The  insolvent,  a  miller,  agreed  to  grind  wheat  for  the 
claimants,  and  to  deliver  them  a  barrel  of  flour  of  a  specified  quality 
for  so  many  bushels  of  wheat.  He  thus  became  liable  to  deliver  them 
955  barrels  of  flour,  as  the  equivalent  of  wheat  received  by  him  and 
made  away  with.  It  was  held  that  this  was  only  a  bailme'nt  of  the 
wheat  to  the  insolvent  -,  such  bailment  was  determined  by  the  con- 
version of  the  wheat,  so  that  the  claimants  might  maintain  trover  for 
it,  either  as  wheat,  or  (if  ground)  as  flour  ;  that  the  test  might  be 
waived,  and  the  value  of  the  goods  sued  for,  and  consequently  that 
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the  cl  Aim  was  provable  as  a  debt  within  the  meaning  of  the  Insolvent 
Act.— 72c  Williams,  31  U.  C.  R.  143. 

Sec.  57. — But  held  that  a  claim  for  compensation  as  to  a  certain 
number  of  barrels  (under  the  circumstances  mentioned  above)  which 
turned  out  not  to  be  of  the  quality  agreed  for,  was  clearly  a  claim  for 
unliquidated  damages,  and  could  not  be  proved. — Re  Willianu,  U.S. 

Sec.  89 The  presumption  that  transactions  within  30  days  next 

before  the  assignment,  was  made  in  contemplation  of  insolvency,  is 
not  conclusive,  but  may  be  rebutted  by  evidence.— (7am^6e/i  vi,  Barriêf 
31  U.  C.  R.  279  ;  Archibald  vs,  ffaldan,  ib.  295. 

Sec.  94. — If  some  of  an  insolvent's  creditors  are  purposely  o^  negli- 
gently omitted  by  him  from  all  lists  of  creditors  furnished  by  him, 
and  they  are  still  left  out  and  excluded  from  all  consideration  in  a 
composition  made  by  the  insolvent  with  all  his  other  creditors,  and 
no  provision  whatever  be  made  for  composition  with  them,  it  would 
be  contrary  to  the  whole  spirit  of  the  Act  to  hold  that  the  omitted 
creditors  should  be  barred  of  their  action  by  the  discharge  agreed 
upon  in  a  deed  of  composition  so  executed,  notwithstanding  it  might 
be  confirmed  by  a  judge. — ^Per  Gwynne  J.  in  Shaw  vs.  Massief  21  C.P. 
270. 

The  deed  of  composition  must  shew  on  the  face  of  it  that  it  is  an 
agreement  made  with  all  the  insolvent's  creditors,  or  for  the  benefit 
of  all.— /6.  271. 

The  majority  of  creditors,  required  for  a  discharge,  may  agree  to 
accept  a  smaller  composition  than  the  debtor,  if  hard  pressed,  might 
have  been  able  to  pay,  in  the  absence  of  any  fraud. — Ib.  276. 

Sec.  104 — The  confirmation  by  a  judge  does  not  give  to  a  deed  or 
consent  in  writing  any  greater  effect  than  is  provided  for  in  the  deed 
or  consent  itself,  or  in  the  clauses  of  the  Act  prescribing  their  effect. 
-^Shaw  vs.  Massie,  21  C.  P.  270. 

Sec.  154. — The  specifying  the  value  and  amount  of  a  security  held 
and  putting  a  value  on  it  under  oath,  and  the  other  proceedings  to  be 
taken  with  respect  to  it,  is  not  a  matter  of  procedure  merely  under 
this  section. — Re  Chaffey,  30  U.  C.  R.  73. 

Anything  affecting  the  rights  of  creditors  in  the  distribution  of  the 
assets,  or  creating  a  new  or  different  method  of  proving  against  a 
joint  or  separate  estate,  which  would  substantially  alter  the  course  of 
distribution,  cannot  be  considered  a  mere  "  matter  of  procedure." 
But  matters  connected  with  the  conduct  of  assignees  and  the  jurisdic. 
tion  of  the  Court  over  them,  do  fall  within  these  words. — Re  BoUford 
22  0.  P.  68. 


Vol.  II.  q  No.  2. 
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SUPREME  OOURT  OP  NEW  BRUNSWICK. 

HILARY  TERM  1872. 

European  and  N,  American  Railway  Co,  vt.  Thotna». — The  plaintifiis 
were  incorporated  by  Provincial  Act,  27  Vict.,  c.  43,  for  the  purpose 
of  conBtructing  a  railway  from  8t.  John  to  the  boundary  of  the  United 
States,  the  capital  stock  to  be  two  millions  of  dollars,  and  the  Com- 
pany to  proceed  to  locate  and  complete  the  road  as  soon  as  |50,000 
of  the  stock  were  paid  in.  The  Directors  were  authorised  to  make 
equal  assessments  on  the  shares  from  time  to  time,  as  they  might 
deçm  necessary,  to  be  paid  to  the  Treasurer,  who  was  to  give  notice 
thereof  ;  and  in  case  any  subscriber  for  stock  neglected  to  pay  the 
assessment  on  his  share  for  30  days  after  notice,  the  Directors  might 
order  his  share  to  be  sold  at  auction,  and  in  case  of  any  deficiency  he 
should  be  accountable  to  the  Company  for  the  balancé.  By  an  Act, 
32  Vict.,  c.  64,  to  amend  the  Act  of  Incorporation,  after  reciting  that 
it  was  doubtful  whether  the  subscribers  for  shares  were  legally  liable 
to  pay  assessments,  unless  the  whole  amount  of  the  capital  stock  had 
been  subscribed  for,  and  the  $50,000  paid  in,  and  also  whether  the 
notices  of  assessment  had  been  given  in  accordance  with  the  Act  of 
Incorporation, — enacted,  U  That  the  subscribers  for  stock  should  be 
liable  in  the  same  manner'  and  to  the  same  extent  as  if  the  whole 
capital  stock  had  been  fully  subscribed,  and  as  if  the  $50,000  had 
been  paid  in,  in  the  manner  directed  by  the  Act  of  incorporation,  and 
as  if  all  assessments  on  the  shares  and  the  notices  given  thereof,  had 
been  made  and  given  according  to  the  same  Act.  2.  That  to  entitle 
the  Company  to  recover  against  any  stockholder,  two  months'  notice 
of  the  assessment  should  be  published  in  a  newspaper,  and  after  the 
expiration  of  that  time  the  Company  should  be  entitled  "  to  sue  for 
recovery,  and  receive  from  any  stockholder  the  amount  due  for  un- 
paid subscribers'  stock,  in  the  tame  manner  as  if  the  calls  for  assess- 
ment had  been  regularly  made  "  in  accordance  with  the  requirements 
of  the  Act  of  Incorporation. 

Held  :  1.  That  the  Act  32  Vict.,  c.  64,  was  not  ultra  vires  of  the 
Local  Legislature,  under  "The  British  North  America  Act,  1867,*' 
§  92,  sub.  sec.  10. 

2.  (Per  Ritchie  C.J.,  Allen  &  Weldon  JJ.,  Fisher  J.  dubitante,)  That 
an  action  of  debt  could  not  be  maintained  under  the  Act  of  Incorpo- 
ration for  the  assessments  on  stock  ;  but  that  the  proceeding  by  sale 
of  the  shares  must  be  adopted. 

3.  (Fisher  J.  dissentiente.)  That  the  preamble  of  the  Act  32  Vict» 
shewed  that  the  object  of  the  Legislature  was  not  to  alter  the  remedy 
given  by  the  Act  of  Incorporation  for  the  recovery  of  assessments, 
but  to  remove  other  difiiculties  ;  and  that  the  words  of  sect.  2  did 
not  give  the  Company  a  right  to  sue  for  assessments. 

The  Commercial  Bank  vs.  Fleming. — In  an  action  on  a  bill  of  ex- 
change, the  defendant  claimed  to  set  off  the  amount  of  a  check  p^X' 
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• 
able  to  "  bearer,"  drawn  by  one  L.  upon  the  plaintiff  several  years 

previously,  upon  which  the  cashier  of  the  bank  had  written  the  in- 
itials of  his  name.  In  1867,  L.  gave  the  check  so  initialed  to  G,  who 
kept  it  till  a  few  days  before  the  trial  of  the  cause  (1871),  and  then 
gave  it  to  the  defendant. 

Held:  1.  That  if  the  check  could  be  treated  as  an  inland  bill  of 
exchange,  the  initialing  of  it  would  not  operate  as  an  acceptance 
within  the  statute.  2.  That  even  if  the  initialing  of  the  check  could 
operate  as  an  agreement  by  the  plaintiffs  to  pay  the  amount  to  L.,  it 
was  only  a  chose  in  action,  which  the  defendant  could  not  avail 
himself  of  in  this  suit. 

Commercial  Bank  vs.  Stephênton. — Defendant,  at  the  request  of  the 
cashier,  and  for  the  benefit  of  the  Bank,  bid  in  certain  shares  of  the 
bank  stock,  which  were  advertised  for  sale.  Defendant  had  no  funds 
in  the  bank,  but  the  cashier  told  him  he  could  draw  a  check  for  the 
amount  of  the  purchase  money,  which  he  did,  and  the  amount  was 
paid  by  the  bank  to  the  seller  of  the  shares,  which  were  then  trans, 
ferred  to  the  defendant.  The  purchase  of  the  shares  was  contrary  to 
the  charter  of  the  bank.  Defendant  offered  to  transfer  the  shares  to 
the  bank,  but  they  refused  to  accept  them,  and  repudiated  the  whole 
transaction — the  cashier  having  in  the  meantime  become  a  dcfAulter 
and  absconded. 

Held  :  (Wetmore  J.  dUtetUienW)  That  no  money  having  been  re- 
ceived by  the  defendant  on  the  check,  and  the  money  not  having  been 
paid  for  his  use,  but  for  the  use  and  benefit  of  the  plaintiffs,  they 
could  not  recover  the  amount  of  the  check. 

Kay  V9.  Harrington. — The  election  of  the  defendant  as  a  member  of 
the  House  of  Assembly  was  set  aside  under  "  Tht  Bribery  and  Corrupt 
tion  and  Election  Petition  Act,  1869,"  for  bribery  and  treating  by  his 
agents — ^the  Judge  certifying  that  the  bribery  was  not  committed  by 
or  with  the  knowledge  and  consent  of  the  defendant.  At  the  election 
held  to  fill  the  vacancy,  the  defendant  was  again  elected. 

Held  :  That  he  was  not  disqualified  for  re-election,  the  Act  not 
having  declared  any  such  disqualification,  except  where  personal 
bribery  bad  been  committed  ;  and  that  the  practice  of  the  Imperial 
Parliament  in  such  case  did  not  apply. 

Dever  vs,  Morrit, — M.,  a  creditor  of  defendant,  made  a  demand  upon 
him  under  the  14th  sect,  of  «The  Insolvent  Act  of  1869,"  requiring 
him  to  make  an  assignment  of  his  estate  for  the  benefit  of  his  credi- 
tors. No  petition  against  this  demand  was  presented  within  five  days, 
as  required  by  the  Act,  but  after  that  time  the  defendant  settled  his 
debt  witn  M.,  who  took  no  further  proceedings. 

Held  :  That  the  estate  of  the  defendant  was  nevertheless  subject  to 
compulsory  liquidation,  and  that  the  demand  of  M.  enured  to  the 
benefit  of  his  other  creditors. 
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MeKay  v«.  The  Commercial  Bank. — L.,  residing  in  8t.  John,  drew 
bills  of  exchange  on  the  plaintiff  at  Liyerpool,  which  he  accepted  for 
the  accommodation  of  defendants,  who  agreed  to  guarantee  the  pay- 
ment of  them  at  maturity  ;  these  bills  would  fall  due  on  the  2nd  Sept. 
1868.  On  the  11th  August,  L.  drew  other  bills  on  the  plaintiff,  also 
for  the  defendants'  accommodation.  The  plaintiff  received  L's  letter 
advising  the  drawing  of  these  bills  on  the  2^th  August,  and  not 
having  at  that  time  received  funds  from  the  defendants  to  take  up 
the  bills  falling  due  on  the  2nd  Sept.,  telegraphed  to  L.  that  unless 
those  funds  were  sent  he  would  not  accept  the  bills  drawn  on  the 
11th.  At  this  time  L.  had  become  insolvent,  and  left  the  Province, 
having  assigned  his  property  to  trustees,  for  the  benefit  of  his  credi- 
tors. L.'s  trustees  received  the  plaintiff's  telegram,  and  took  it  to 
the  cashier  of  the  bank,  who  knew  that  L.  had  absconded,  and  an 
answer  was  sent  to  the  plaintiff,  by  cable,  in  the  name  of  L  ,  stating 
that  the  funds  had  been  sent  by  the  last  mail,  which  was  the  fact. 
In  consequence  of  this  answer,, the  plaintiff  accepted  the  bills  drawn 
on  the  11th  August,  and  was  obliged  to  pay  them,  L.  not  having 
shipped  to  the  plaintiff  cargoes  of  lumber,  as  he  had  agreed.  The 
telegram  sent  to  the  plaintiff  was  in  the  handwriting  of  one  of  L.'s 
trustees,  but  was  sent  to  the  telegraph  office  by  the  cashier  of  the 
bank,  and  the  cost  of  transmitting  it  charged  to  L.  in  the  bank  books. 
The  cashier  swore  that  it  was  sent  by  direction  of  the  president  of 
the  bank  ;  but  he,  and  also  the  directors,  denied  all  knowledge  of  it 
till  several  months  afterwards,  and  after  the  cashier  had  become  a 
de&ulter  and  absconded. 

Held  :  In  an  action  against  the  bank  for  falsely  representing  by 
the  telegram  that  L.  was  in  St.  John,  whereby  plaintiff  was  induced 
to  accept  the  bills  (per  Allen  &  Fisher  JJ.,  Weldon  J.  dittetUienU) 
that  the  answering  the  telegram  addressed  to  L.  was  not  within  the 
scope  of  the  cashier's  duties,  and  therefore  that  it  should  have  been 
left  to  the  jury  to  find  out  whether  the  answer  was  sent  by  the  auth-  ' 
ority  of  the  Directors  ;  and  Quxrej  whether  the  stockholders  would 
be  liable  even  if  the  Directors  had  authorised  it. 

Per  Weldon  J.  :  That  as  the  telegram  to  L.,  related  to  the  payment 
of  the  bills  of  exchange,  in  which  the  bank  was  interested,  the  cashier 
had  authority  to  answer  it,  and  the  defendants  were  liable  for  his 
ialse  representation. 

Walker  vt.  The  Mayor  of  SL  «TbAn.— Defendants  being  the  conserva, 
tors  of  the  harbour  of  St.  John,  with  power  by  charter  to  regulate  the 
navigation,  anchoring  and  fastening  of  vessels,  and  to  make  by-laws, 
&C.J  granted  to  the  plaintiff  the  right  to  build  a  wharf  extending  into 
the  harbour,  and  to  demand  and  receive  the  wharfage  and  emolu. 
ments  to  be  derived  from  vessels  lying  at  such  wharf,  and  all  other 
rights,  privileges  and  appurtenances  to  the  same  belonging.  The 
plaintiff  built  a  wharf,  and  the  defendants  afterwards  made  a  bye-law 
that  no  vessel  should  lie  at  this  wharf  with  her  bow  to  the  south. 
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In  consequence  of  this  bye.law,  the  plaintiff  lost  the  whar&ge  of  a 
yessel  which  otherwise  would  hare  discharged  her  cargo  at  his  wharf. 

Held — ^per  Allen  and  Fisher  JJ.,  in  an  action  on  the  case  for  de- 
priving the  plaintiff  of  the  wharfage,  that  the  defendants  had  no  right 
to  limit  by  contract  their  power  to  make  by-laws  relative  to  matters 
within  their  control  under  the  charter,  and  that  the  grant  must  be 
taken  subject  to  their  right  to  make  such  bye-laws  from  time  to  time 
as  they  should  deem  necessary  for  the  anchorage,  &c.,  of  vessels, 

Henderson  vs.  The  Mayor  of  St,  JbAn.— Defendants  having  authority 
by  law  to  lay  out  and  open  streets  in  the  city,  laid  out  a  street  through 
an  unenclosed  and  hilly  piece  of  ground.  Several  houses  were  built 
on  the  line  of  this  street,  but  the  land  in  the  vicinity  remained  un- 
enclosed, and  people  were  accustomed  to  pass  over  it  in  various  di- 
rections as  they  pleased,  though  there  was  no  right  of  way  except  by 
the  street.  Defendants  having  determined  to  level  and  improve  the 
street,  made  cuttings  through  the  hill  in  order  to  level  the  road, 
sevejal  feet  deep  in  some  places.  The  plaintiff  had  formerly  lived  in 
the  neighbourhood  of  the  street,  and  had  been  in  the  habit  of  crossing 
the  open  space.  After  the  street  was  levelled,  the  plaintiff  was  cross- 
ing the  open  space  in  the  night,  and  not  being  aware  of  the  catting, 
fell  into  the  street,  and  was  injured. 

Held  (per  Allen  J.,  Fisher  J.  contra)  :  That  there  was  no  legal  obli. 
gation  on  the  defendants  to  light  the  street,  or  to  fence  the  sides  of  it 
against  persons  using  the  adjoining  lands,  and  therefore  they  were  not 
liable  for  the  plaintiff's  injury. 

ON  BEVIEW  FROM  MAGISTRATES'  COURT. 

Knapp  vs,  Trites. — A  student  in  office  of  the  plaintiff,  and  boarding 
with  him,  presented'  a  family  railway  ticket  of  the  latter,  which  con- 
tained a  printed  proviso  that  it  should  be  used  by  the  plaintiff  or. 
some  <<  member  of  his  family  residing  with  him."  The  conductor— 
Trites — forfeited  the  ticket,  as  being  improperly  used.  In  an  action 
of  trespass,  a  verdict  was  given  for  plaintiff.  At  the  trial  before  the 
Magistrate,  it  was  objected  :  1st.  That  the  action  should  have  been 
trove  and  not  trespass  ;  2nd.  That  the  ticket  was  forfeited  as  being 
improperly  used  by  one  not  a  member  of  plaintiff's  family.  On  review 
the  learned  judge  over-ruled  the  first  point  under  1  Rev.  Stat.  cap.  37  : 
and  held  that  the  student  was  a  member  of  the  "family  "  of  plaintiff, 
and  that  the  term  "  family  "  even  includes  lodgers  or  boarders.  Judg- 
ment of  Justices'  Court  confirmed  if4th  costs.    Allen  J. 

La  RÉDAOTION. 
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American  Trad&mMatk  Cates.-^A  compilation  of  all  the  reported 
Trade-Mark  cases  decided  in  the  American  Courts  prior  to  the  year 
1871,  with  an  appendix,  containing  the  leading  English  cases,  and 
the  United  States  Act  in  relation  to  the  registration  of  Trade-Marks, 
with  constructions  of  the  Commissioners  of  Patents  affecting  the 
same.  Edited  bj  Rowland  Cox.  Robert  Clarke  &  Co.,  Cincinnati,  1871' 

Many  collections  of  leading  cases  have  been  published  within  the 
last  few  years.  The  late  J.  W.  Smith  was  the  first  adventurer  in  that 
direction,  and  the  success  which  attended  his  experiment  induced 
Messrs.  Ross,  Tudor  and  others  to  follow  in  his  footsteps.  Smith's  lead- 
ing  cases  have  now  reached  the  6th  edition.  Two  of  the  editions  were 
edited  by  Messrs.  Willes  and  Keating,  then  practising  barristers,  now 
judges  of  the  Court  of  Common  Pleas.  The  great  yalue  of  all  collec- 
tions of  leading  cases  lies  very  much  in  the  notes  of  the  editors.  In 
them  the  jurisprudence  of  the  courts  is  brought  down  to  the  date  of 
publication.  A  volume  containing  all  the  reports  of  cases  on  one 
particular  subject  is  a  boon  to  the  members  of  the  bar.  The  neces- 
sity  of  examining  the  thousands  of  volumes  published  in  England 
and  the  United  States  in  order  to  discover  all  the  cases  on  the  subject 
is  thereby  done  away  with.  It  relieves  the  profession  of  a  great  deal 
of  drudgery,  and  if  the  compilation  is  well  and  carefully  done,  the 
compiler  deserves  the  thanks  of  his  confrères. 

We  have  examined  "  American  Trade-Mark  Cases  "  carefully,  and 
are  persuaded  that  Mr.  Cox  has  performed  his  task  well  and  faith- 
fully. Henceforth  his  compilation  will  always  be  consulted  by  the 
lawyer  as  presenting  in  a  most  convenient  form  the  body  of  English 
and  American  law  on  the  subject  of  Trade-Marks. 

La  Rédaction. 
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THE  «  FRASER  INSTITUTE  "  CASE. 

The  importance  of  this  case  induces  the  Editors  of  La  Revue 
Critique  to  publish  the  arguments  of  Counsel  before  the  Court 
of  Appeals,  September  term. 

An  action  was  brought  by  John  Fraser  and  others,  Appellants, 
as  heirs-at>law  and  representatives  of  the  late  Hugh  Fraser,  their 
brother  and  uncle,  demanding  the  nullity  of  a  certain  devise  and 
bequest  contained  in  his  last  will  and  testament,  executed  before 
J.  C.  Griffin  and  colleague,  notaries,  at  Montreal,  on  the  23rd 
April,  1870. 

The  declaration  set  forth  that  by  this  will  the  said  Hugh 
Fraser,  after  several  bequests  therein  enumerated,  did  appoint 
the  Honorable  John  J.  C.  Abbott  and  John  Cowan,  two  of  the 
Respondents,  his  executors  for  the  purpose  of  carrying  out  the 
provisions  .of  his  will,  and  did  divest  himself  in  their  hands  of 
his  moveable  estate  and  effects  to  the  end  that  they  might  pay 
the  legacies,  and  immediately  after  to  transfer  the  balance  of  the 
moveable  property  to  a  certain  fund  vested  by  the  will  in  the 
fiduciary  legatees  and  trustees  in  the  terms  following,  to  wit  : 

17th.  "  I  nominate  and  appoint  the  said  Honorable  John  J. 
'^  C.  Abbott  and  John  Cowan  my  executors  for  the  purpose  of 
"  carrying  out  the  provisions  of  this  my  will,  and  I  divest  myself 
"  in  their  hands  of  my  moveable  estate  and  effects  to  the  end 
<<  that  they  may  pay  the  foregoing  legacies,  raising  the  necessary 
«funds  therefor  in  the  most  convenient  manner  without  any 
''  unnecessary  sacrifice,  and  immediately  thereailer  to  transfer 
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"  over  the  balance  of  my  moveable  estate  to  tbe  fund  which,  by 
"  the  provisions  of  this  my  will,  is  vested  in  my  trustees  and 
^*  fiduciary  legatees  hereinafter  named. 

18th.  '*  I  give,  devise  and  bequeath  the  whole  of  the  rest  and 
*'  residue  of  my  estate  real  and  personal,  moveable  and  immove- 
"  able  of  every  nature  and  kind  whatsoever,  to  the  said  Honor- 
"  able  John  J.  C.  Abbott  and  to  the  said  Honorable  Frederick 
"  Torrance,  hereby  creating  them  my  universal  fiduciary  legatees, 
^^  and  it  is  my  will  and  desire  that  they  do  hold  the  same  in 
"  trust  for  the  following  intents  and  purposes,  namely,  to  estab- 
^'  lish  at  Montreal  in  Canada,  an  institution  to  be  called  the 
"  "  Fraser  Institute,"  to  be  composed  of  a  free  Public  Library, 
''  Museum  and  Gallery,  to  be  opened  to  all  honest  and  respect- 
"  able  persons  whomsoever,  of  every  rank  in  life  without  distinc- 
"  tion,  without  fee  or  reward  of  any  kind,  but  subject  to  such 
'^  wholesome  rules  and  regulations  as  may  be  made  by  the  go- 
"  veming  body  thereof  from  time  to  time  for  the  preservation  of 
'^  the  books  and  other  matters,  &c.,  and  for  that  purpose  to  pro- 
«  cure  such  charter  or  act  of  incorporation  as  my  said  Trustees 
"  may  deem  appropriate  to  the  purpose  intended  by  me,  namely 
'^  to  the  diffusion  of  useful  knowledge  by  affording  free  access  to 
^^  all  desiring  it  to  books,  to  scientific  objects  and  subjects,  and 
'^  to  works  of  art  ;  and  to  the  procuring  such  books,  subjects 
"  and  objects  as  far  as  the  revenue  of  my  estate  will  serve  after 
"  acquiring  the  requisite  property  and  erecting  appropriate  build- 
"  ings  and  after  paying  expenses  of  management,  making  always 
^'  the  acquisition  and  maintenance  of  the  Library  the  leading 
"  object  to  be  kept  in  view.  And  it  is  my  desire  that  three  per- 
<<  sons  should  be  named  by  my  said  Trustees  to  compose  with 
"  them  the  first  board  of  governors  of  the  "  Fraser  Institute," 
*'  which,  it  is  my  desire,  shall  always  be  composed  of  five  persons 
<*  professing  some  form  of  the  Protestant  faith,  with  power  to 
"  them  to  supply  any  vacancy  caused  by  death  or  resignation,  or 
"  by  any  crime  or  offence,  the  conviction  whereof  shall  vacate 
"  the  tenure  of  oflBice  of  the  offender.  And  it  is  further  my  will 
<'  and  desire  that  my  friend  the  Honorable  John  J.  C.  Abbott 
"  shall  be  the  first  President  of  the  "  Fraser  Institute,"  and  shall 
<'  retain  that  position  during  his  life  ;  and  so  soon  as  the  requi- 
"  site  charter  shall  have  been  obtained  containing  all  the  powers 
''  necessary  to  carry  out  my  design  herein  contained,  I  desire 
<^that  the  residue  of  my  estate  and  effects,  after  deduction  of  the 
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"  expenses  of  the  management  thereof,  shall  be  forthwith  oon- 
'^  veyed  over  to  the  corporation  to  be  thereby  formed,  to  be  called 
"  the  <<  Fraser  Institute  ''  for  the  purposes  herein  declared. 

<<  In  order  to  prevent  any  difficulty  arising  in  the  conduct  of 
"  the  business  of  the  trust  hereby  created,  it  is  my  will  and 
'^  desire  that  Mr.  Abbott,  as  the  senior  Trustee,  shall  have  a 
'*  second  or  decisive  voice  in  the  event  of  any  difference  of  opinion 
''  between  him  and  his  co-trustee,  and  in  the  event  of  a  vacancy 
'^  occurring  in  the  said  trust  from  any  cause  whatever  whereby 
''  the  number  of  Trustees  is  reduced  from  time  to  time  to  one, 
"  it  shall  be  the  duty  of  the  other,  and  he  is  hereby  authorized 
''  to  name  a  Trustee  to  fill  the  vacancy  so  occurring  by  a  notarial 
'^  instrument  to  that  effect,  and  thereafter  the  senior  Trustee  shall 
"  always  have  a  second  or  decisive  casting  vote  in  any  case  of 
"  difference  of  opinion. 

"  And  I  hereby  confer  upon  my  executors  hereinbefore  named, 
''full  power  to  settle  and  adjust  all  matters  connected  with  my 
<<  moveable  property,  and  upon  my  Trustees  hereinbefore  named, 
''  power  to  sell  and  realize  such  of  my  estate  and  effects  as  they 
"  shall  deem  expedient  to  acquire  property  wherein  to  construct 
"  suitable  buildings,  and  to  construct  such  buildings,  and  to 
''  proceed  in  all  respects  with  all  diligence  in  the  carrying  out  of 
''  my  desires  hereinbefore  expressed  up  to  such  time  as  the  pro> 
''  perty  and  estate  hereby  devised  to  them  shall  be  conveyed  over 
"  to  the  "  Fraser  Institute.^' 

''  I  desire  that  the  term  of  office  of  my  executors  be  continued 
''  beyond  the  term  limited  by  law,  and  until  the  duties  hereby 
''imposed  upon  them  in  the  payment  of  special  legacies  be 
"  completed,  and  it  is  my  will  that  my  executors  and  Trustees 
"  shall  be  responsible  each  for  his  own  default  only  ;  and  lastly  I 
"  hereby  revoke  and  make  void  all  former  wills  and  codicils  by 
"  me  heretofore  made  and  I  do  declare  this  to  be  my  last  will 
"  and  testament." 

The  declaration,  after  alleging  the  death  without  issue  of 
the  said  Hugh  Fraser,  the  births  of  the  Plaintiffs,  their  rela- 
tionship to  the  deceased,  the  possession  of  the  estate  by  the  Res- 
pondents, stated  that  the  dispositions  of  the  will  above  set  forth 
were  null  and  void,  they  being  illegal  and  made  in  contravention 
of  the  formal  disposition  of  the  law,  the  sole  intent  and  object  of 
such  bequest  and  devise  being  the  establishment  of  a  corporation 
or  the  creation  of  a  body  to  which  and  in  the  interest  whereof  the 


252  THl  F&ASS&  INSTITUTS  OABl. 

reddne  of  the  personal  estate  and  the  whole  of  the  real  estate  of 
the  said  Hugh  Fraser  is  given  without  any  previous  authority, 
enactment,  statute  or  Letters  Patent  in  due  course  of  law  first 
had  and  obtained  to  allow  the  same;  that  such  bequest  and  devise 
is  made  to  the  Trustees  and  fiduciary  legatees  with  the  duty, 
obligation  and  for  the  sole  purpose  of  transmitting  the  whole  of 
the  said  estate,  after  deducting  certain  special  legacies,  to  cfeate 
and  establish  a  lay  corporation  to  be  called  the  "  Fraser  Institute," 
to  which  the  whole  residue  of  the  estate,  moveable  and  immove- 
able, is  intended  to  revert  and  for  such  object  is  by  the  will  devised 
to  the  said  Honorable  John  J.  C.  Abbott,  and  the  Honorable 
Frederick  Torrance,  in  their  pretended  capacity  of  Trustees  or 
fiduciary  legatees,  which  is  null  and  void  and  in  direct  violation 
of  law  ;  That  this  disposition  is  moreover  null  and  void,  inasmuch 
as  the  same  is  made  to  a  supposed  future  and  anticipated  corpo- 
ration to  be  created  after  the  death  of  the  testator  and  which  had 
no  legal  existence  at  the  date  of  the  will  or  at  the  time  of  the 
death  of  the  testator,  and  consequently  without  any  legal  capacity 
to  take  or  receive  any  such  bequest  or  devise  or  any  portion  of 
the  estate. 

The  Appellants,  by  the  conclusion  of  their  action,  demand- 
ed that  the  part  of  the  will  in  question  by  which  the  testator  or- 
dered his  executors  to  transfer  the  balance  of  his  moveable  estate, 
after  payment  of  the  legacies,  to  the  fund  vested  by  the  provisions 
of  the  will  in  the  Trustees  and  fiduciary  legatees,  and  also  the 
devise  and  bequest  of  the  rest  and  residue  of  his  estate  real  and 
personal,  moveable  and  immoveable,  to  the  said  Honorable  John 
J.  C.  Abbott  and  Frederick  Torrance,  to  establish  at  Montreal 
the  said  '^  Fraser  Institute,''  be  declared  illegal,  null  and  void  and 
set  aside.  And  further,  that  the  said  Appellants  be  declared 
alone  entitled  to  the  residue  of  the  said  estate,  and  Respondents 
ordered  to  surrender  the  same  to  them  and  account  for  the  rents 
and  profits  thereof,  &c. 

The  Defendants  pleaded  to  the  action,  and  fyled,  1st,  a  de 
murrer,  by  which  they  pretended  that  it  did  not  appear  by  the 
action  that  the  testator  had  not  the  power  to  bequeath  or  that 
the  Defendants  had  not  power  to  take  the  property  disposed  of 
by  the  said  will,  or  that  Defendants  had  not  or  have  not  now 
power  to  hold.  2nd.  A  plea  by  which  it  was  alleged  that  the 
property  real  and  personal  claimed  by  the  Plaintiffis  had  been 
validly  bequeathed  to  the  Defendants,  and  more  particularly  to 
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the  said  Honorable  John  J.  G.  Abbott  and  tbe  Honorable  Frede- 
rick Torrance  in  their  capacity  of  execntorS;  fiduciary  legatees 
and  Trustées  for  the  strictly  legal  purpose  of  establishing  an  in- 
stitution to  be  called  the  <'  Fraser  Institute,"  and  for  that  purpose 
to  procure  such  charter  or  act  of  Incorporation  as  the  defendants 
in  their  capacity  of  Trustees  might  deem  appropriate  to  such  pur- 
pose. 

That  there  has  been  no  session  of  the  Legislature  of  the  Pro- 
vince since  the  death  of  the  said  Hugh  Fraser,  to  which  they 
could  apply  for  an  Act  incorporating  the  said  '*  Fraser  Institute," 
but  have  given  notice  of  such  application. 

The  Respondents  also  fyled  a  general  dénégation. 

The  issue  was  regularly  joined. 

The  case  having  been  first  inscribed  for  hearing  in  law  on  the 
demurrer,  the  Court  by  the  judgment  reserved  adjudicating  thereon 
until  the  hearing  on  the  merits. 

The  identity  and  relationship  of  the  Plaintiffs  and  the  posses- 
sion of  the  Estate  by  Defendants  having  been  established,  the  case 
was  inscribed  for  hearing  and  argued  before  Mr.  Justice  Beaudry 
on  the  27th  February,  1871. 

The  issue  offered  but  one  question  of  law  ; 

Was  the  devise  contained  in  the  will  for  the  object  of  establish- 
ing the  ''  Fraser  Institute  "  valid  according  to  our  law  ?  in  other 
words  :  can  a  testator  dispose  of  his  estate  for  the  declared  pur- 
pose of  establishing  a  corporation  for  a  scientific,  charitable  or 
religious  use  ? 

As  the  will  itself  in  every  one  of  its  dispositions  is  constantly 
referred  to  and  discussed  in  the  course  of  the  argument,  we  think 
it  useful  to  cite  it  in  full. 

Loit  Will  and  Testament  of  the  late  Hugh  Fraser  : 

On  this  twenty-third  day  of  April,  in  the  year  of  Our  Lord  one 
thousand  eight  hundred  and  seventy. 

Before  the  undersigned  Notaries  Public,  duly  commissioned  and 
sworn  in  and  for  the  Province  of  Quebec,  in  the  Dominion  of  Canada, 
residing  and  practising  in  the  City  of  Montreal,  in  the  said  Province. 

Personally  appeared  Hugh  Fraser,  of  the  said  City  of  Montreal, 
Esquire,  Merchant,  who  being  in  ill-health  but  of  sound  and  disposing 
mind,  memory  and  understanding  as  appears  unto  us  the  said  Nota, 
ries  by  his  words  and  actions,  but  considering  the  uncertainty  of  life, 
declares  to  have  made,  and  hereby  doth  make,  dictate  and  declare 
unto  us  the  said  Notaries,  both  being  present,  his  last  will  and  testa, 
ment  in  manner  and  form  following,  that  is  to  say  : 
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1st.  I  give  and  bequeath  to  my  brother  Alexander  Fraser,  the  inte- 
rest derivable  from  the  sum  of  five  thousand  dollars  during  his  natural 
life,  the  capital  whereof  shall  form  part  of  the  residue  of  my  estate, 
and  shall  pass  to  my  trustees  hereinafter  named.  I  also  give  and  be- 
queath to  the  said  Alexander  Fraser  the  usufruct  during  his  life  of 
that  certain  farm  and  property  usually  known  as  the  Kings  Post  farm 
containing  about  three  hundred  and  sixty  acres  of  land,  together  with 
all  such  live  stock  and  farming  implements  thereto  belonging,  the 
right  of  property  therein  however  to  be  part  of  the  residue  of  my 
estate,  and  to  pass  to  and  be  vested  in  my  trustees  hereinafter  named. 

2nd.  I  give  and  bequeath  to  my  sister  Elizabeth  Fraser,  the  sum 
of  four  thousand  dollars  as  her  own  property  forever. 

3rd.  I  give  and  bequeath  to  the  children  of  George  Chapman,  issue 
of  his  marriage  with  Catherine  Fraser,  my  sister,  the  sum  of  three 
thousand  dollars,  the  interest  whereof  shall  be  payable  by  my  execu- 
tors hereinafter  named  to  the  said  George  Chapman  to  and  for  the 
use  of  the  said  children,  until  the  youngest  of  such  children  shall 
attain  the  age  of  majority,  at  which  time  the  capital  thereof  shall  be 
divided  amongst  such  of  the  said  children  as  shall  then  survive. 

4th,  I  g^ve  and  bequeath  to  my  sister  Jane  Fraser,  wife  of  A.  Fraser 
of  Hawkesbury,  the  interest  of  the  sum  of  two  thousand  dollars,  to  be 
paid  to  her  during  her  natural  life,  and  at  her  death  or  so  soon  there- 
after as  any  one  of  her  children  shall  come  of  age,  the  said  sum  of 
money  shall  be  divided  into  as  many  shares  as  she  shall  then  have 
children  surviving  her,  and  such  shares  shall  be  paid  to  them  as  they 
successively  attain  the  age  of  majority,  dividing  the  shares  of  any  of 
them  that  may  die  before  that  age  among  those  who  reach  it,  and 
pending  the  minority  of  the  said  children  or  any  of  them  after  their 
mother's  death  the  interest  upon  their  shares  shall  be  paid  to  their 
father  or  other  natural  guardian  for  their  use  and  benefit. 

5th.  I  give  and  bequeath  to  my  friend  Mr.  James  Smith,  Notary, 
the  sum  of  one  thousand  dollars  as  his  property,  and  I  further  cancel 
and  discharge  him  from  all  sums  of  money  lent  or  advanced  to  him 
which  he  may  owe  to  me  at  the  time  of  my  death.  This  bequest  and 
discharge  however  to  be  conditional  upon  a  reception  from  him  of  a 
full  discharge  of  all  claims  against  me  for  services  rendered. 

6th.  I  give  and  bequeath  to  my  faithful  friend  Edward  Moore,  the 
sum  of  one  thousand  dollars. 

7th.  I  give  and  bequeath  the  sum  of  three  hundred  dollars  to  each 
of  my  dear  friends  Mr.  and  Mrs.  Robert  Leckie,  to  the  end  that  they 
may  purchase  some  token  of  remembrance  of  me. 

8th.  I  give  and  bequeath  to  my  friend  George  Denholm  the  sum  of 
one  hundred  dollars  for  a  similar  purpose. 

9th.  I  give  and  bequeath  to  my  friend  John  Cowan  the  sum  of  two 
hundred  and  fifty  dollars  as  a  small  compensation  of  his  trouble 
n  assisting  his  co-executor  hereinafter  named  to  perform  the  duties 
of  executor  hereby  imposed  upon  him,  which  I  hope  he  will  accept. 
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10th.  I  give  and  bequeath  unto  my  friend  the  Reverend  William 
Simpson  of  Lachine,  in  the  said  Province,  one  hundred  dollars. 

11th.  I  give  and  bequeath  to  the  Montreal  General  HoBpital  the 
sum  of  one  thousand  dollars. 

12th.  I  give  and  bequeath  to  the  Ladies  Benevolent  Society  of 
Montreal  the  sum  of  five  hundred  dollars. 

I3th.  I  give  and  bequeath  to  the  Protestant  Orphan  Asylum  the 
sum  of  five  hundred  dollars. 

14th.  I  give  and  bequeath  to  the  St.  Andrews  Home  the  sum  of  five 
hundred  dollars. 

15th.  I  give  and  bequeath  to  my  old  and  confidential  friend  the 
Honorable  John  J.  C.  Abbott,  the  sum  of  four  thousand  dollars,  which 
I  desire  him  to  accept  as  some  compensation  for  the  service  which  I 
anticipate  he  will  render  to  me  and  to  my  memory  under  the  condi- 
tions of  this  my  will  in  the  performance  of  the  functions  of  executor 
and  trustee  in  carrying  out  with  zeal  and  energy  the  design  respect- 
ing  which  I  have  consulted  him,  and  which  is  embodied  in  the  latter 
part  of  this  my  will,  believing  that  he  will  do  justice  to  my  memory 
and  to  the  trust  I  hereby  confide  to  him,  by  carrying  out  my  intentions 
in  the  spirit  in  which  they  were  conceived. 

16th.  I  give  and  bequeath  to  the  Honorable  Frederick  Torrance, 
one  of  the  Justices  of  Her  Majesty's  Superior  Court,  the  sum  of  one 
thousand  dollars,  as  some  compensation  for  the  assistance  which  I 
hope  he  will  consent  to  give  my  friend  the  Honorable  John  J.  C. 
Abbott  in  the  carrying  out  of  a  design  for  the  public  benefit  in  which 
I  am  aware  he  takes  a  deep  interest.  And  I  trust  that  a  certain  pre- 
ponderance in  the  trust  given  to  my  friend  Mr.  Abbott,  in  considéra, 
tion  of  the  long  friendship  and  confidence  existing  between  us  will 
not  prevent  Judge  Torrance  from  giving  him  also  cordial  co-operation 
and  support. 

17th.  I  nominate  and  appoint  the  said  Honorable  John  J.  C.  Abbott 
and  John  Cowan  my  executors  for  the  purpose  of  carrying  out  the 
provisions  of  this  my  will,  and  I  divest  myself  in  their  hands  of  my 
moveable  estate  and  eflects  to  the  end  that  they  may  pay  the  fore- 
going legacies,  raising  the  necessary  funds  therefor  in  the  most  con- 
venient manner  without  any  unnecessary  sacrifice,  and  immediately 
thereafter  to  transfer  over  the  balance  of  my  moveable  estate  to  the 
fund  which  by  the  provisions  of  this  my  will  is  vested  in  my  trustees 
and  fiduciary  legatees  hereinafter  named. 

18th.  I  give,  devise  and  bequeath  the  whole  of  the  rest  and  residue 
of  my  estate,  real  and  personal,  moveable  and  immoveable,  of  every 
nature  and  kind  whatsoever  to  the  said  Honorable  John  J.  C.  Abbott 
and  the  said  Honorable  Frederick  Torrance,  hereby  creating  them  my 
universal  residuary  fiduciary  legatees,  and  it  is  my  will  and  desire 
that  they  do  hold  the  same  in  trust  for  the  following  intents  and  pur- 
poses, namely  to  establish  at  Montreal  in  Canada  an  institution  to  be 
called  "  The   Fraser  Institute,"  to  be  composed  of  a  Free  Public 
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Library,  Muséum  and  Gallery,  to  be  opened  to  all  honest  and  respect- 
able persons  whomsoever,  of  every  rank  in  life,  without  distinctions, 
without  fee  or  reward  of  any  kind,  but  subject  to  such  wholesome 
rules  and  regulations  as  may  be  made  by  the  governing  body  thereof 
from  time  to  time  for  the  preservation  of  the  books  and  other  matters 
and  articles  therein,  and  for  the  maintenance  of  order,  and  for  that 
purpose  to  procure  such  Charter  or  Act  of  Incorporation  as  my  said 
Trustees  may  deem  appropriate  to  the  purpose  intended  by  me  ; 
namely,  to  the  diffusion  of  useful  knowledge  by  affording  free  access 
to  all  desiring  it,  to  books,  to  scientific  objects  and  subjects,  and  to 
works  of  art  ;  and  to  the  procuring  such  books,  subjects  and  objects 
as  fiu-  as  the  revenue  of  my  estate  will  serve  after  acquiring  the  requi- 
site property  and  erecting  appropriate  buildings,  and  after  paying 
expenses  of  management,  making  always  the  acquisition  and  main- 
tenance of  a  Library  the  leading  object  to  be  kept  in  view.    And  it  is 
my  desire  that  three  persons  should  be  named  by  my  said  Trustees 
to  compose  with  them  the  first  board  of  Governors  of  the  "  Fraser 
Institute,"  which  it  is  my  desire  shall  always  be  composed  of  five  per- 
sons professing  some  form  of  the  Protestant  foith,  with  power  to  them 
to  supply  any  vacancy  caused  by  death  or  resignation,  or  by  any 
crime  or  offence,  the  conviction  whereof  shall  vacate  the  tenure  of 
office  of  the  offender.    And  it  is  further  my  will  and  desire  that  my 
friend  the  Honorable  John  J.  C.  Abbott  shall  be  the  first  President  of 
the  "  Fraser  Institute,"  and  shall  retain  that  position  during  his  life  ; 
and  so  soon  as  the  requisite  Charter  shall  have  been  obtained,  con. 
taining  all  the  powers  necessary  to]  carry  out  my  design  herein  con- 
tained, I  desire  that  the  residue  of  my  estate  and  effects  after  deduc- 
tion of  the  expenses  of  the  management  thereof,  shall  be  forthwith 
conveyed  over  to  the  Corporation  to  be  thereby  formed,  to  be  called 
the  "  Fraser  Institute,"  for  the  purposes  herein  declared.    In  order  to 
prevent  any  difficulty  arising  in  the  conduct  of  the  business  of  the 
trust  hereby  created,  it  is  my  will  and  desire  that  Mr.  Abbott  as  the 
senior  Trustee,  shall  have  a  second  or  decisive  voice  in  the  event  of 
any  difference  of  opinion  between  him  and  his  co-trustee  ;  and  in  the 
event  of  a  vacancy  occurring  in  the  said  trust  from  any  cause  what- 
ever, whereby  the  number  of  Trustees  is  reduced  from  time  to  time 
to  one,  it  shall  be  the  duty  of  the  other,  and  he  is  hereby  authorised 
to  name  a  Trustee  to  fill  the  vacancy  so  occurring  by  a  notarial  in- 
strument to  that  effect,  and  thereafter  the  senior  Trustee  shall  always 
have  a  second  or  decisive  casting  vote  in  case  of  difference  of  opinion. 

And  I  hereby  confer  upon  my  Executors  hereinbefore  named  full 
power  to  settle  and  adjust  all  matters  connected  with  my  moveable 
property,  and  upon  my  Trustees  hereinbefore  named,  power  to  sell 
and  realize  such  of  my  estate  and  effects  as  they  shall  deem  expedient 
to  acquire  property  wherein  to  construct  suitable  buildings  and  to 
construct  such  buildings,  and  to  proceed  in  all  respects  with  all  dili- 
gence in  the  carrying  out  of  my  desires  hereinbefore  expressed  up  to 
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such  time  as  the  property  and  estate  hereby  deyised  to  them  shall  be 
conveyed  over  to  the  "  Fraser  Institute." 

I  desire  that  the  term  of  office  of  my  Executors  be  continued  be- 
yond the  term  limited  by  law,  and  until  the  duties  hereby  imposed 
upon  them  in  the  payment  of  special  legacies  be  completed,  and  It  Is 
my  will  that  my  Executors  and  Trustees  shall  be  responsible  each  for 
his  own  de&ult  only  ;  and  lastly  I  hereby  revoke  and  make  void  lill 
former  wills  and  codicils  by  me  heretofore  made,  and  I  do  declare 
this  to  be  my  last  will  and  testament. 

For  thus  it  has  been  made  and  dictated,  dteté  et  nommée  by  the  said 
Testator  unto  us  the  said  Notaries,  and  by  one  of  us,  the  other  being 
present,  read  and  read  over  unto  him  the  said  Testator,  who  did  and 
doth  hereby  declare  the  same  to  be  well  understood  by  him,  and  to 
be  according  to  his  intentions  and  meaning. 

Thus  done  and  passed  at  the  Saint  Lawrence  Hall,  in  the  said  City 
of  Montreal,  on  the  day,  month  and  year  first  above  written,  in  the 
afternoon,  and  signed  by  the  said  Testator  in  the  presence  of  us  the 
said  Notaries,  who  in  testimony  of  the  premises  have  hereunto  signed 
our  names  in  his  presence  and  in  the  presence  of  each  other,  the  whole 
having  been  first  as  aforesaid  twice  duly  read  unto  the  Testator  ac- 
cording to  law,  these  presents  to  remain  of  record  in  the  office  of 
John  Carr  Griffin,  one  of  the  undersigned  notaries,  under  the  number 
thirty-one  thousand  nine  hundred  and  twenty-eight. 

(Signed)        Hugh  Frasir. 

John  C.  Griffin,  N.P. 
H.  J.  MiTiR,  N.P. 

A  codicil  was  made  to  this  will,  but  as  it  merely  related  to 
the  special  bequests,  chiefly  for  the  purpose  of  reducing  the  paltry 
legacy  made  in  favor  of  his  brother  Alexander,  it  can  be  omitted. 

The  entire  estate  of  the  late  Hugh  Fraser  may  be  estimated  at 
the  sum  of  $350,000.  The  largest  amount  given  to  one  of  his 
most  favorite  sisters  for  her  maintenance  and  that  of  her  family 
is  $4000,  the  others  receiving  respectively  sums  of  $3000  and 
$2000. 

Mr.  Laflamme,  Q.C,  for  the  Appellants  : 

It  may  perhaps  be  matter  of  surprise  that  a  man  so  generously 
disposed  towards  the  public  of  Montreal  as  to  contribute  for  their 
amusement  and  intellectual  enjoyment  a  sum  of  $150,000  should 
be  so  sparing  towards  his  blood  relations  as  to  give  to  a  poor  sister 
encumbered  with  a  largo  family,  the  paltry  sum  of  $2000.  He 
entirely  overlooks  two  brothers  ;  and  the  most  liberal  allowance 
made  to  one  of  his  sisters  whom  he  thought  most  worthy  of  his 
remembrance,  reaches  the  sum  of  $4000,  the  same  amount  which 
he  thought  proper  to  bestow  on  his  executor  for  the  trouble  of 
conveying  his  estate  to  the  public  of  Montreal. 
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In  all  times,  in  most  of  the  civilized  countries,  it  has  been 
deemed  necessary  for  the  interest  of  society  and  for  the  protection 
of  families  to  restrain  that  morbid  feeling  of  remorse  or  vanity, 
or  the  exaggerated  and  terrified  sense  of  piety  which  so  often 
seizes  individuals  in  the  prospect  of  death.  After  hoarding 
money  during  a  long  life  time  without  performing  perhaps  a 
single  act  of  benevolence  or  charity  to  their  kindred  or  fellow- 
beings,  their  conscience  suddenly  awakens  on  the  retrospect  of 
their  egotistical  career.  Seeing  how  useless  then  is  the  posses- 
sion of  wealth  which  was  before  their  only  pleasure,  they  seek  to 
redeem  for  their  memory  a  reputation  which  all  the  acts  of  their 
lives  would  contradict.  They  become  suddenly  liberal,  extrava- 
gantly charitable  ;  they  order  the  erection  of  monuments  in  the 
shape  of  museums,  libraries,  charitable  or  religious  institutions, 
iu  order  to  transmit  their  names  to  posterity  as  benefactors  of 
humanity.  So  long  as  they  lived  they  may  have  been  selfish, 
proof  to  any  inducement  of  liberality  or  solicitation  for  the  as- 
sistance of  a  poor  relative,  whatever  means  they  possessed  to 
relieve  them.  Brothers,  sisters,  struggling  for  existence  and  the 
education  of  their  numerous  children,  were  not,  in  the  eyes  of 
many  of  these  public  benefactors,  worthy  of  their  beneficence. 
They  ignored  their  existence  during  their  life-time,  and  on  their 
death  bed,  free  by  long  habit  from  all  family  obligations,  they 
believe  they  can  atone  for  their  shortcoming  in  family  duties  by 
the  sudden,  comprehensive  embrace  of  the  whole  human  family, 
discarding  all  blood  relations,  fascinated  by  the  idea  of  leaving  a 
name  which  will  last  through  all  succeeding  generations,  glorified 
as  that  of  a  public  benefactor,  a  satisfaction  new  and  strange  to 
them. 

We  have  not  to  look  into  the  laws  of  other  countries  to  deter- 
mine the  question  at  issue.  It  must  be  solved  by  the  principles 
of  our  own  law,  and  the  Appellants  submit  that  it  is  clear  and 
positive,  and  sustains  their  pretensions. 

Several  Ordinances  and  Edicts  have  been  enacted  in  France 
during  the  three  last  centuries  of  the  Monarchy,  prohibiting 
grants  or  legacies  to  religious  or  lay  corporations,  or  for  their 
creation.  The  influence  of  the  clergy,  in  favor  of  whom  these 
liberalities  were  usually  made,  often  rendered  these  prohibitions 
of  no  avail,  and  the  pious  motives  which  inspired  the  donations 
induced  the  courts  to  find  means  of  maintaining  them.  More- 
over the  law  of  succession,  as  it  then  existed  and  was  adminis- 
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tered,  secured  the  mass  of  the  property  to  the  family ^  and  the 
portion  of  the  estate  out  of  which  such  liberalities  could  be  made 
was  comparatively  of  minor  importance,  and  could  not  injuriously 
affect  families  to  any  great  extent.  The  authorities,  however, 
felt  constantly  the  necessity  of  providing  by  repeated  legislation 
against  this  evil,  and  the  tribunals  unhesitatingly  interfered  to 
reduce  and  cancel  dispositions  of  the  kind,  even  when  made 
within  the  limits  of  the  freedom  granted  to  dispose  by  last  will 
of  the  unreserved  part  of  the  estate. 

The  propositions  submitted  by  the  Plaintiffs  in  the  Court 
below,  were  in  substance  as  follows  : 

Ist.  The  legacy  is  for  the  establishment  of  a  corporation,  and 
is  therefore  null.  It  is  a  direct  violation  of  the  Edict  of  1743, 
registered  in  the  "Conseil  Supérieur"  of  Quebec. 

2nd.  The  legacy  in  question  is  null  and  void,  inasmuch  as  it 
is  made  in  favor  of  a  person  who  was  not  in  existence  at  the 
time  of  the  death  of  the  testator,  and  who  could  not  receive  it. 

3rd.  It  is  further  null,  because  corporations  are  by  law  pro- 
hibited from  receiving  any  devise  of  land  without  the  express 
authorization  of  the  crown. 

4th.  The  English  law  agrees  with  our  own  with  respect  to  the 
nullity  of  this  will. 

ôth.  Under  our  system  of  jurisprudence  previous  to  the  cession 
of  Canada,  bequests  and  devises  for  charitable  uses  even  within 
the  limits  granted  to  testators  of  disposing  by  will  were  subject 
to  the  controlling  power  of  the  courts,  who  restricted  or  modilGied 
them  in  favor  of  the  relations  of  the  testator. 

EIRST   POINT, 

I.  The  legacy  is  for  the  establishment  of  a  corporation,  and 
therefore  null  as  a  direct  violation  of  the  Edict  of  1743  rigister- 
ed  in  the  Conseil  Supérieur  at  Quebec. 

II.  This  Edict  has  ever  remained  in  force  in  this  Province. 
The  law  on  this  point  is  that  which  existed  in  France  and  in 

Canada  at  the  time  of  the  cession. 

In  France,  after  several  Ordinances  and  Letters  Patent  issued 
on  this  subject,  Louis  XV  published  in  1749,  an  edict  which,  as 
the  preamble  declares,  is  but  a  re-enactment  of  the  previous  Ordi- 
nances relating  to  the  establishment  and  acquisitions  of  corpora- 
tions, or  gens  de  main  morte. 

Merlin  Rep.  vo.  Main  morte  (gens  de)  says  : 
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L'Edit  da  mois  d'Août  1749  rcnoavelle  toutes  les  dispositioDS 
des  lois  précédentes  sur  ces  deux  objets  et  y  ajoute  les  mesures  les 
plus  propres  à  en  assurer  TezécutioD. 
Voici  ce  qu'il  ordonne  : — 

'^  Louis Le  désir  que  nous  avons  de  profiter  du  retour 

de  la  paix,  pour  maintenir  de  plus  en  plus  le  bon  ordre  dans 
l'intérieur  de  notre  royaume,  nous  fait  r^rder  comme  un  des 
principaux  objets  de  notre  attention,  les  inconvénients  de  la 
multiplication  des  établissements  de  gens  de  main  morte,  et  de 
la  facilité  qu'ils  trouvent  à  acquérir  des  fonds  naturellement 
destinés  à  la  subsistance  et  à  la  conservation  des  familles  :  elles 
ont  souvent  le  déplaisir  de  s'en  voir  privées,  soit  par  la  disposi- 
tion que  les  hommes  ont  à  former  des  établissements  nouveaux 
qui  leur  soient  propres,  et  fassent  passer  leur  nom  à  la  postérité, 
avec  le  titre  de  fondateur  soit  par  une  trop  grande  affectation 
pour  des  établissements  déjà  autorisés  dont  plusieurs  testateurs 
préfèrent  l'intérêt  à  celui  de  leurs  héritiers  légitimes.  Indé- 
pendamment même  de  ces  motifs  il  arrive  souvent  que  par  les 
ventes  qui  se  font  à  des  gens  de  main  morte  les  biens  immeu- 
bles qui  passent  entre  leurs  mains  cessent  pour  toujours  d'être 
dans  le  commerce  en  sorte  qu'une  très  grande  partie  des  fonds 
de  notre  royaume  se  trouve  actuellement  possédée  par  ceux 
dont  les  biens  ne  pouvant  être  diminués  par  des  aliénations, 
s'augmentent  au  contraire  continuellement  par  de  nouvelles 
acquisitions.  Nous  savons  que  les  rois  nos  prédécesseurs,  en 
protégeant  les  établissements  qu'ils  jugeaient  utiles  à  leur  Etat, 
ont  souvent  renouvelé  les  défenses  d'en  former  de  nouveaux 
sans  leur  autorité  ;  et  le  feu  roi  notre  très  honoré  Seigneur  et 
bisaïeul,  y  ajouta  des  peines  sévères  par  ses  lettres  patentes  en 

forme  d'Edit  du  mois  de  Décembre,  1666,  etc.,  etc 

"  A  ces  causes voulons  et  nous  plait  ce  qui  suit  : 

''  Art.  1.  Renouvelant,  en  tant  que  besoin,  les  défenses  por- 
"  tées  par  les  ordonnances  des  rois  nos  prédécesseurs,  voulons 
''  qu'il  ne  puisse  être  fait  aucun  nouvel  établissement  de  chapitres, 
'^  collées,  séminaires,  maisons,  ou  communautés  religieuses,  mê- 
«  me  sous  prétexte  d'hospices,  congrégations,  confréries,  hôpitaux 
'^  ou  autres  corps  et  communautés,  soit  ecclésiastiques,  séculières 
"  ou  régulières,  soit  laïques,  de  quelque  qualité  qu'elles  soient,  ni 
''  pareillement  aucune  nouvelle  érection  de  chapelles  ou  autres  ti- 
"  très  de  bénéfices,  dans  toute  l'étendue  de  notre  royaume,  terres 
'^  et  pays  de  notre  obéissance,  si  ce  n'est  en  vertu  de  notre  per- 
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<'  miesioii  expresse  portée  par  nos  lettres  patentes  enr^;istrées  en 
"  nos  parlements  ou  conseils  supérieurs,  chacun  dans  son  ressort 
"  en  la  forme  qui  sera  prescrite  ci-après. 

Art.  2.  ''  Défendons  de  faire  à  Tavenir  aucune  disposition  par 
"  acte  de  dernière  volonté,  pour  fonder  un  nouvel  établissement 
"  de  la  qualité  de  ceux  qui  sont  mentionnés  dans  l'article  précé- 
"  dent,  ou  au  profit  de  personnes  qui  seraient  chargées  de  former 
"  le  dit  établissement;  le  tout  à  peine  de  nullité  :  ce  qui  sera  ob* 
«  serve,  quand  même  la  disposition  serait  faite  à  la  charge  d'Ob' 
"  tenir  nos  lettres  patentes." 

10.  *'  Les  enfants  ou  présomptifii  héritiers  seront  admin,  même 
**  du  vivant  de  ceux  qui  auront  fait  les  dits  actes  ou  dispositions, 
"  à  réclamer  les  biens  par  eux  donnés  ou  aliénés.  Voulons  qu'ils 
"  en  soient  envoyés  en  possession,  pour  en  jouir  en  toute  pro- 
"  priété,  avec  restitution  des  fruits  ou  arrérages,  à  compter  du 
'<  jour  de  la  demande  qu'ils  en  auront  formée  ;  laissons  à  la  pru* 
«  dence  des  juges  d'ordonner  ce  qu'il  appartiendra,  par  rapport 
"  aux  jouissances  échues  avant  la  dite  demande,  et  le  contenu  au 
''  présent  article  aura  lieu  pareillement  après  la  mort  de  ceux 
''  qui  auront  fait  les  dits  actes  ou  dispositions,  en  faveur  de  leurs 
"  héritiers,  successeurs  ou  ayant  cause  ;  le  tout  à  la  charge  qu'- 
"  encore  la  faculté  à  eux  accordée  par  le  présent  article,  n'ait  été 
"  exercée  que  par  l'un  d'eux,  elle  profitera  également  à  tous  ses 
"  co-héritiers  ou  ayant  le  même  droit  que  lui,  lesquels  seront  ad- 
"  mis  à  partager  avec  lui,  suivant  les  lois  et  coutumes  des  lieux, 
"  les  biens  réclamés,  soit  pendant  la  vie  ou  après  la  mort  de  celui 
"  qui  aura  fait  les  dits  actes  ou  dispositions." 

This  Edict  was  the  law  of  France  before  the  cession  of  Cana- 
da and  as  the  establishment  and  control  of  Corporations  are  mat- 
ters appertaining  to  the  Sovereign  power,  in  the  absence  of  any 
other  enactment,  the  disposition  of  this  ordinance  would  apply  to 
the  colonies  ;  but  they  had  been  enacted  for  Canada  six  years 
previous,  by  an  Edict  of  1743  specially  promulgated  for  this 
country  and  containing  the  identical  prohibitions  as  those  of  the 
ordinance  of  1749. 

The  preamble  of  this  Edict,  after  stating  the  care  bestowed  on 
religion  and  religious  orders  by  the  Sang  and  his  predecessors  and 
the  liberal  provisions  made  on  their  behalf,  continues  in  the  fol- 
lowing terms: 

"  Mais  d'un  autre  coté,  l'usage  que  ces  Communautés  et  ces 
^'  Ordres  Religieux  ont  su  faire  dans  tous  les  temps  de  leurs 
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"  privilèges  et  exemptions  leur  ayant  donné  lieu  d'acquérir  des 
"  fontfl  considérables,  le  feu  Roi  notre  très  honoré  Seigneur  et 
'' bisaïenl  jugea  qu'il  était  nécessaire  d'y  mettre  des  bornes:  il 
"  régla  en  l'année  1803  que  chacun  des  ordres  religieux  établis 
'^  dans  les  Iles  ne  pourrait  étendre  ses  habitations  au-delà  de  ce 
"  qu'il  faudrait  de  terre  pour  employer  cent  nègres  ;  et  ce  régle- 
<<  ment  n'ayant  pas  eu  son  exécution  nous  ordonnâmes  par  nos 
**  lettres  patentes  du  mois  d'Août  mil  sept  cent  vingt-un,  qu'ils 
^'  ne  pourraient  à  l'avenir  faire  aucune  acquisition,  soit  de  terre 
''ou  de  maisons,  sans  notre  permission  expresse  et  par  écrit  à 
"  peine  de  réunion  à  notre  Domaine.  L'état  actuel  de  toutes 
''  nos  colonies  exige  de  nous  des  dispositions  encore  plus  étendues 
''  sur  cette  matière.  Quelque  faveur  que  puissent  mériter  les 
''  établissements  fondés  sur  des  motifs  de  Religion  et  de  charité, 
''il  est  temps  que  nous  prenions  des  précautions  efficaces  pour 
"  empêcher  qu'il  ne  puisse,  non  seulement  s'y  en  former  de  nou- 
"  veaux,  sans  notre  permission,  mais  encore  pour  que  ceux  qui  y 
"  sont  autorisés  ne  multiplient  des  acquisitions  qui  mettent  hors 
"  de  commerce  une  partie  considérable  des  fonds  et  domaines  de 
"  nos  colonies  et  ne  pourraient  être  regardées  que  comme  con- 
"  traires  au  bien  commun  de  la  société,  c'est  à  quoi  nous  avons 
"  résolu  de  pourvoir  par  une  loi  précise 

"  A  ces  causes  et  autres  à  ce  nous  mouvant nous 

"  avons  dit,  déclaré  et  ordonné  ce  qui  suit  : 

"  Art.  I.  Voulons  comformément  aux  ordonnances  rendues  et 
"  aux  règlements  faits  pour  l'intérieur  de  notre  royaume,  qu'il 
"  ne  puisse  être  fait  duns  nos  colonies  de  l'Amérique,  aucune 
"  fondation  ou  nouvel  établissement  de  maisons  ou  communautés 
"  religieuses.  Hôpitaux,  Hospices,  Congrégations,  Confréries,  Col- 
'  '  léges  ou  autres  corps  et  communautés  Ecclésiastiques  ou  Laïques, 
"  si  ce  n'est  qu'en  vertu  de  notre  permission  expresse  portée  par 
"  nos  lettres-patentes,  enregistrées  en  nos  Conseils  Supérieurs  des 
"  dites  Colonies,  en  la  forme  qui  sera  prescrite  ci-après. 

"  II.  Défendons  de  faire  aucunes  dispositions  de  dernière  vor 
"  lonté  pour  fonder  un  nouvel  établissement  de  la  qualité  de  ceux 
"  qui  sont  mentionnés  dans  l'article  précédent,  ou  au  profit  des 
"  personnes  qui  seraient  chargées  de  former  le  dit  établissement, 
"  le  tout  à  peine  de  nullité  ;  ce  qui  sera  observé  quand  même  la 
"  disposition  serait  faite  à  la  charge  d'obtenir  nos  Lettres-Pftten- 
"tes. 
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''  lY.  Déclarons  que  nous  n'accorderons  aucunes  Lettres  Pa- 
"  tentes  pour  permettre  une  nouvelle  fondation  ou  établissement, 
"  qu'après  nous  être  fait  rendre  compte  de  l'objet  et  l'utilité  du 
"  dit  établissement,  ainsi  que  de  la  nature,  valeur  et  qualité  des 
"  biens  destinés  à  la  doter  ;  et  après  avoir  pris  l'avis  des  dits 
^'  Gouverneurs,  Lieutenans,  Généraux  pour  nous,  et  Intendans 
"  ou  des  dits  Grouverneurs  particuliers  et  Ordonnateurs,  et  même 
^^  le  consentement  des  Communautés  ou  Hôpitaux  déjà  établis 
"  dans  la  Colonie  où  la  dite  fondation  sera  projetée,  et  des  autres 
"  parties  qui  pourraient  y  avoir  intérêt. 

"  y.  Il  sera  fait  mention  expresse  dans  les  dites  Lettres,  des 
"  biens  destinés  à  la  dotation  du  dit  établissement,  et  il  ne  pourra 
"  j  en  être  ajouté  aucun  autre,  soit  par  donation,  acquisition  ou 
'^  autrement,  sans  obtenir  nos  Lettres  de  permission,  ainsi  qu'il 
'<  sera  dit  ci-après  ;  ce  qui  aura  lieu,  non-obstant  toutes  clauses 
'^  ou  disposition  générales  insérées  dans  les  dites  Lettres-Patentes, 
'^  par  lesquelles  ceux  qui  les  auraient  obtenues,  auraient  été  dé- 
<<  olarés  capables  de  posséder  des  biens  fonds  indistinctement. 
•         •••  •■•••••■ 

''IX.  Déclarons  nuls  tous  les  établissements  de  la  qualité 
"  marquée  à  l'article  premier,  qui  n'auront  pas  été  autorisés  par 
'^  nos  Lettres  Patentes  enregistrées  en  nos  dits  Conseils  Supé- 
''  rieurs,  comme  aussi  toutes  dispositions  et  actes  faits  en  leur 
'^  faveur,  directement  ou  indirectement,  et  ce  nonobstant  toutes 
"  prescriptions  et  tous  consentements  exprès  ou  tacites  qui  pour- 
"  raient  avoir  été  donnés  à  l'exécution  des  dites  dispositions  ou 
"  actes,  par  les  parties  intéressées,  leurs  héritiers  ou  ayant  cause  ; 
''  nous  réservant  néanmoins,  à  l'égard  des  établissements  qui  sub- 
''  sistent  paisiblement,  et  sans  aucune  demande  formée  avant  la 
"  présenta  déclaration  pour  les  faire  déclarer  nuls,  d'y  pourvoir 
"  ainsi  qu'il  appartiendra,  après  que  nous  nous  serons  fait  rendre 
''  compte  de  l'objet  et  qualité  des  dits  établissements. 

''  X.  Faisons  défenses  à  toutes  les  communautés  religieuses  et 
''  autres  gens  de  main  morte,  établis  dans  nos  dites  colonies, 
''  d'acquérir  ni  posséder  aucun  bien  immeuble,  maisons,  habita- 
"  tions  ou  héritages  situés  aux  dites  Colonies  ou  dans  notre 
''  Royaume,  de  quelque  nature  et  qualité  qu'ils  puissent  être,  si 
"  ce  n'est  en  vertu  de  notre  permission  expresse,  porté  par  nos 
"  Lettres  Patentes  enregistrées  en  la  forme  prescrite  ci-après,  dans 
"  nos  dits  Conseils  Supérieurs,  pour  les  biens  situés  dans  notre 
"  Royaume;  ce  qui  aura  lieu  à  quelque  titre  que  les  communau* 
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"tes  on  gens  de  main  morte  prétendent  faire  Tacquisition  des 
"  dits  biens,  soit  par  vente  volontaire  ou  forcée,  échange,  dona- 
*'  tion,  cession  ou  transport,  même  en  payement  de  ce  qui  leur 
''  serait  dû,  et  en  général  pour  quelque  cause  gratuite  ou  gêné- 
<'  reuse  que  ce  puisse  être.  Voulons  que  la  présente  disposition 
"  soit  observée  nonobstant  toutes  clauses  ou  dispositions  générales 
"  qui  auraient  été  insérées  dans  les  Lettres  Patentes  ci-devant 
"  obtenues  pour  autoriser  l'établissement  des  dites  Communautés, 
"  par  lesqueUes  elles  auraient  été  déclarées  capables  de  posséder 
«  des  biens  fonds  indistinctement. 

"  XIX.  Défendons  à  toutes  personnes  de  prêter  leur  nom  aux 
"  dites  Communautés  et  gens  de  main  morte,  pour  posséder  aucuns 
**  des  dits  biens,  à  peine  de  dix  mille  livres  d'amendes,  laquelle 
"  sera  appliquée  ainsi  qu'il  est  porté  pu*  l'article  précédent. 

*<  XXI.  Tout  le  contenu  en  la  présente  déclaration  sera  obser- 
<'  vé,  à  peine  de  nullité  de  tous  contrats  et  autres  actes  qui  re- 
'*  raient  faits  sans  avoir  satisfait  aux  conditions  et  formalités  qui 
«  y  sont  prescrites,  même  à  peine  d'être  les  dites  communautés 
*'  déchues  de  toutes  demandes  en  restitution  des  sommes  par 
"  elles  constituées  sur  des  particuliers,  ou  payées  pour  le  prix  des 
"  biens  qu'elles  acquèreraient  sans  nos  Lettres  de  permission  ; 
'^  Voulons  en  conséquence  que  les  héritiers  ou  ayant  cause  de 
''  ceux  à  qui  les  dits  biens  appartenaient,  même  leurs  enfants  ou 
<'  autres  héritiers  présomptifs  de  leur  vivant,  soient  admis  à  y 
"  rentrer,  nonobstant  toute  prescription  et  tous  consentements 
"  exprès  ou  tacites  qui  pourraient  leur  être  opposés." 

With  a  disposition  so  formal  and  precise,  the  devise  in  the  will 
being  for  the  declared  purpose  of  establishing  a  Museum,  Library 
and  Gallery,  to  be  held  and  governed  by  a  corporation  to  be  creat- 
ed by  Act  of  Parliament,  if  this  Edict  was  the  Law  of  Lower 
Canada  at  the  time  this  will  was  made  and  when  it  took  effect, 
there  can  be  no  doubt  as  to  the  illegality  of  this  devise  and  be- 
quest. There  is  no  room  for  interpretation.  The  words  of  the 
Edict  are  clear  and  positive,  every  disposition  by  last  will,  for 
the  purpose  of  creating  an  establishment,  coll^  or  corporation, 
lay  or  ecclesiastical,  for  charitable  or  useful  purposes,  or  any 
devise  or  bequest  made  to  any  person  with  such  an  object,  is  de- 
clared absolutely  null  and  void  ;  even  when  such  devises  or  be- 
quests are  made  upon  condition  that  Letters  Patent  should  be 
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first  obtained.  And  by  the  section  21st:  any  act  in  contraven- 
tion of  this  ordinance  is  declared  absolutely  null  ;  and  the  heirs 
and  representatives  of  those  to  whom  the  property  originally  be- 
longed can  reclaim  it,  not  withstanding  any  prescription,  consent 
formal  or  tacit,  which  might  be  invoked  against  them. 

The  avoidance  of  such  grants  or  deeds,  being  the  penalty  at- 
tached to  them,  is  not  reserved  to  the  crown  for  the  public.  It 
is  in  the  interest  of  the  heirs  at  law.  To  them  the  property  be- 
longs ;  it  is  deemed  to  have  never  been  legally  alienated,  and  the 
law  says  they  shall  be  entitled  to  claim  it.  The  property  so 
transferred  remains  in  the  estate. 

In  this  respect,  therefore,  the  prohibitions  contained  in  the 
Edict  are  not  matter  of  public  or  administrative  law,  but  entirely 
civil  or  private,  and  appertain  to  the  municipal  law.  The  crown 
may  demand  the  nullity  of  such  grants  or  bequests  in  the  interest 
of  society  if  the  heirs  neglect  to  do  so,  but  the  exercise  of  this 
privil^e  cannot  interfere  with  the  absolute  right  of  the  heirs  to 
revendicate  what  has  been  illegally  granted  or  bequeathed. 

The  question  therefore  narrows  itself  down  to  that  of  the 
existence  of  this  Edict.  Is  it  still  the  law  of  Lower  Canada,  or 
has  it  been  abrogated  ? 

The  Respondents  in  their  argument  in  the  Court  below,  dared 
not  assert  openly  that  this  law  had  been  actually  repealed  and 
was  not  in  existence,  but  they  contended,  as  probably  they  still 
do,  that  the  changes  introduced  in  other  parts  of  our  laws  have 
virtually  and  by  implication  repealed  this  Edict  to  the  extent 
required  to  give  effect  to  the  bequest  or  devise  in  question. 

Strange  to  say,  the  Judge  below  affirmed  its  existence  in  posi- 
tive terms,  stating  emphatically  that  it  remained  unmodified  the 
law  of  the  land,  and  at  the  same  time  he  maintained  that,  be- 
cause the  object  of  the  bequest,  the  establishment  of  a  public 
Library  and  Museum  of  Art  is  legal  and  does  not  require  pre- 
vious Letters  Patent  authorizing  the  same,  until  the  corporation 
be  formed  no  action  could  be  brought  by  the  heirs,  and  therefore 
dismissed  their  action. 

If  the  motivé  given  by  the  judge  had  been  all  embodied  in  the 
judgment,  the  Respondents  might  avoid  entering  into  any  dis- 
cussion as  to  the  existence  of  the  Edict,  but  as  the  judgment  of 
record  does  not  refer  to  this  principal  question,  it  is  necessary  to 
advert  to  it. 
Vol.  II.  8  Ko.  3, 
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The  Courts  of  this  Provinoe  have  repeatedly  maintained  that 
the  Ordinanoe  of  1743  was  law,  and  that  its  dispositions  were  in 
force.  The  first  reported  case  relating  to  this  subject  is  that  of 
Detrivières  de  Richardson,  decided  in  the  Court  of  Appeals  in 
1826,  to  be  found  in  Stuart's  Reports,  p.  218,  where  it  was  held 
by  the  Court  of  Appeals  that  a  statute  authorizing  the  creation 
of  a  corporation  under  the  name  of  the  ^^  Koyal  Institution,"  for 
the  advancement  of  learning,  with  <' power  to  hold,  receive,  enjoj, 
<<  possess  and  retain  without  licence  in  mortmain  all  messuages, 
'Mands,  tenements,  and  immoveable  property,  monies,  goods, 
<'  chattels  and  moveable  property  which  thereafter  shall  be  paid, 
<<  given,  granted,  purchased,  appropriated,  devised  or  bequeathed 
"  in  any  manner  or  way  whatsoever  for  and  in  favor  of  the  said 
"  Schools  and  Institutions  of  Royal  Foundation,"  enabled  such  a 
corporation  to  receive  a  devise  or  bequest  for  the  purpose  of 
establishing  a  College  or  School  and  Institution,  and  did  away, 
so  far  as  that  institution  was  concerned,  with  the  declaration  of 
1743,  and  which  could  not  apply. 

That  corporation  was  established  in  1801,  by  the  statute  41 
Oeo.  Ill,  c.  17.  On  the  8th  of  January,  1811,  Mr.  James 
McGill  made  his  will,  by  which  he  bequeathed  a  large  portion  of 
his  fortune  to  four  parties  in  trust,  that  they  should  convey  and 
assure  the  same  to  the  said  corporation,  *^  The  Royal  Institution 
for  the  advancement  of  learning,"  upon  condition  that  the  royal 
institution  do  and  shall,  within  the  space  of  ten  years  from  his 
decease,  establish  a  university  or  college  for  the  purposes  of  edu- 
cation, to  be  distinguished  by  the  appellation  of  "  McGill  Col- 
lege," a  further  sum  of  £10,000  to  be  paid  by  his  executors  to 
the  said  "  Royal  Institution  for  the  advancement  of  learning." 

The  testator  died  on  the  19th  of  December,  1813. 

The  Letters  Patent  constituting  the  corporation  created  by 
the  Statute  of  1801  were  issued  on  the  8th  of  October,  1818, 
nearly  five  years  subsequent  to  the  death  of  the  testator. 

The  action  was  brought  by  the  trustees  to  recover  fi-om  the 
executors  the  legacy  of  real  estate  and  the  sum  of  £10,000  and 
interest.  The  heir  at  law  intervened  and  claimed  that  the 
money  belonged  to  him,  that  the  legacy  had  lapsed,  and  besides 
other  grounds  he  contended  :  1st.  That  the  legacy  was  null,  as 
having  been  made  in  contravention  of  the  Ordinance  of  1743; 
2nd.  That  no  corporation  was  in  existence,  either  at  the  time  of 
making  the  will  or  at  the  testator's  death,  and  that  having  do 
capacity  to  receive  the  legacy  it  became  lapsed. 
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On  tbe  first  point  the  Court  of  première  instance  said  :  "  It  has 
been  urged  that  by  the  declaration  of  the  King  of  France  in  1743, 
enregistered  in  this  country,  the  bequest  of  McOill  was  a  nullity, 
being  contrary  to  the  provisions  of  the  declaration,  and  perhaps 
it  might  have  been  so  considered  if  the  Provincial  Statute  of  the 
41  Qeo,  III,  cap.  17,  had  not  preceded  the  bequest,  and  the  be- 
quest had  not  been  made  in  conformity  and  with  a  view  to  that 

Statute But  this  declaration  of  1743  cannot  be 

brought  to  bear  upon  a  case  which  stands  upon  its  own  peculiax 
law.  The  Provincial  Statute  of  the  41  Gko.  Ill,  with  a  view  to 
provide  in  the  most  extensive  and  liberal  manner  for  the  educa- 
tion of  the  rising  generation  in  Canada,  has  erected  the  Corpora- 
tion of  the  Royal  Institution  to  which  the  bequest  in  question 
has  been  since  made,  and  in  the  2nd  section  has  declared  that 
the  said  institution  should  be  capable  in  law  *^  to  receive,  enjoy, 
'^  possess  and  retain  without  licence  in  mortmain  aU  lands,  tene- 
**  ments  and  immoveable  property,  monies,  goods,  chattels,  and 
"  moveable  property  granted,  devised  or  bequeathed  in  any  man- 
"  ner  or  way  whatsoever  for  and  in  favor  of  the  said  schools  and 
"  Institutions  of  Royal  Foundation."     .... 

"  If  this  had  been  a  case  of  a  corporation  erected  by  Royal 
Letters  Patent  alone,  the  declaration  of  1743  might  have  been 
resorted  to  with  more  effect  by  the  Defendant  ;  for,  although  the 
King  by  his  prerogative  can  erect  a  corporation,  yet  he  cannot 
give  it  forms  and  privileges  contrary  to  the  general  law  of  the 
land.  To  obtain  these  powers  and  privileges  or  to  be  exempted 
from  general  restrictions,  recourse  must  be  had  to  the  aid  of  an 
act  of  Parliament  ;  that  aid  has  been  obtained  in  regard  to  the 
Corporation  of  the  Royal  Institution  whereby  it  has  been  autho- 
rized to  take  and  receive  without  limitation  or  restriction  all  real 
and  personal  property  which  should,  after  the  passing  of  the  Act, 
be  devised  or  bequeathed  to  and  in  favor  of  schools  and  Institu- 
tions  of  Royal  Foundation.  The  old  law  must  consequently  give 
place  to  the  new,  which  last  being  beneficial  must  be  expounded 
liberally  and  without  restrictions." 

"  It  has  been  further  contended  that  the  corporation  of  the 
Royal  Institution  had  no  legal  existence  at  the  period  of  the  de- 
vise of  the  testator,  and  on  that  account  the  bequest  by  him 
made  became  null  and  void.  This  is  evidently  one  of  those  ob- 
jections which,  if  founded,  is  in  direct  opposition  to,  and  neces- 
sarily defeats  the  manifest  intention  of  the  testator  as  expressed 


268  THE  FRASfiB  INSTITUTE  CASE. 

in  his  will.  ...  It  may  be  admitted  that  if,  by  a  will,  an 
immediate  devise  is  made  to  a  corporation,  not  in  existence,  it 
wiU  be  void,  as  there  is  no  such  corporate  body  to  receive,  and  it 
would  be  equally  void  even  if  the  corporation  were  afterwards 
created  without  some  special  or  express  law  to  take  the  case  out 
of  the  general  principle  ;  but  in  the  present  case  there  can  be  no 
doubt  that  the  corporation  of  the  Royal  Institution  was  created 
by  the  statute  of  the  41  Geo.  III.  .  .  .  and  it  was  therefore 
erected  before  the  testator  made  his  will,  though  not  complete  or 
in  operation  until  the  subsequent  nomination  of  the  trustees  or 
members  thereof.  ...  By  the  third  section  of  the  statute 
it  is  further  enacted  that  all  property  which  should  thereafter  be 
devised  or  bequeathed  in  any  manner  or  way  whatsoever,  for  and 
in  favor  of  the  said  Schools  and  Institutions  for  the  purposes  of 
education  should  be  and  the  same  was  thereby  vested  in  the 
trustees  of  the  Royal  Institution.  Subsequent  to  this  statute, 
by  the  will  of  McGill,  a  bequest  is  made  of  the  estate  of  Bum- 
side  to  certain  devisees  in  trust  to  convey  the  same  nominally  to 
the  Royal  Institution,  but  in  effect  to  and  in  favor  of  one  of  the 
objects  contemplated  by  the  statute  ;  and  it  was  not  necessary 
that  the  trustees  or  members  of  the  Royal  Institution  should 
have  been  nominated  at  the  time  of  the  death  of  the  testator  to 
give  effect  to  the  bequest." 

^'  The  Court  of  Appeals  confirmed  these  principles,  the  report 
of  the  judgment  stating  :  that  as  to  the  first  ground  of  objection, 
whatever  might  have  been  the  effect  of  the  Ordinance  of  the 
French  King  of  the  year  1743,  the  Provincial  statute  of  the  41st 
of  His  late  Majesty  (G^o.  Ill)  granted  full  power  to  the  Gover- 
nor, by  an  instrument  under  the  great  seal  of  the  Province,  to 
establish  free  schools  for  the  advancement  of  learning,  and  de- 
clared that  the  trustees  and  their  successors  to  be  named  as 
therein  directed,  shall  be  a  body  corporate  and  politic  by  the 
name  of  "  The  Royal  Institution  for  the  advancement  of  learn- 
ing.'' This  provision  of  the  statute,  by  giving  such  licence  to 
the  Governor,  completely  does  away  with  the  ancient  law  in  this 
respect,  and  renders  this  ground  of  objection  unavailable." 

The  second  ground  of  objection  (says  the  Court  of  Appeals) 
'^  is  also  untenable;  for  though  it  is  admitted  '^  that  a  legacy  is 
lapsed  (i.  e.)  caduque  when  left  to  an  individual  or  to  a  body 
politic  and  corporate,  not  in  esse,  yet  the  principle  does  not  apply 
to  this  case,  inasmuch  as  the  trustees  were  all  alive  when  the  tes- 
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tator  made  his  will  and  they  received  the  bequest  for  the  benefit 
of  the  Royal  Institution  so  soon  as  it  should  please  the  Provin- 
cial government  to  give  to  "  airy  nothing  a  local  habitation  and 
a  name.''  This  mode  of  settlement  by  appointing  trustees  to 
preserve  contingent  remainders  was  devised  by  Sir  Orlando 
Bridgman  and  other  eminent  lawyers,  during  the  time  of  the 
civil  war  in  England,  after  the  death  of  Charles  the  First.'* 

This  case,  the  most  important  in  our  jurisprudence,  on  this 
point  of  the  existence  of  the  Ordinance  of  1743,  establishes  con- 
clusively, 1st.  that  this  Ordinance  was  our  law  ;  2nd.  that  in  the 
case  submitted  to  the  Courts,  if  the  corporation  in  whose  favor 
the  bequest  was  to  be  conveyed  by  trustees,  had  not  been  created 
by  Act  of  Parliament,  with  the  authority  to  receive  any  such 
bequest,  the  Ordinance  would  have  been  applied. 

The  second  reported  case  bearing  upon  the  question  of  the 
effect  of  this  Ordinance  is  the  case  of  Frelîgh  &  Seymour,  to  be 
found  in  5  Lower  Canada  Rep.,  p.  492.  In  this  case,  although 
the  pleadings  did  not  raise  the  point  which  was  urged  only  in 
the  argument  before  the  Court  of  Appeals,  the  will  of  Richard 
Van  Vlcit  Freleigh  gave  the  whole  of  the  property  real  and  per- 
sonal, to  one  John  Brush  Seymour  his  heirs  and  assigns  for  ever, 
.  upon  trust  to  pay  annually  to  his  testator's  daughter  £75  per 
annum,  and  the  whole  of  the  estate  given  to  her  lawful  issue  after 
her  death,  and  in  default  of  such  issue  the  testator  gave  all  his 
property  real  and  personal  unto  the  said  John  Brush  Seymour 
his  heirs  and  assigns  for  ever,  to  apply  the  rents  and  revenues  of 
the  said  real  and  personal  estate  to  the  tuition  and  advancement 
of  learning  in  the  village  of  Frelighsburgh,  wherein  a  grammar 
school  shall  be  established,  &c. 

Although  the  pleadings  did  not  bring  the  question  under  the 
notice  of  the  Court,  the  judges  expressed  their  opinions  as  to  this 
Edict  being  the  law  of  the  land. 

Judge  Aylwin  in  giving  his  opinion  said  : 

"  In  ordinary  cases  it  is  not  for  Courts  of  Justice  to  supply 
exceptions,  unless  when  public  policy  requires  it;  but  in  this 
case  I  believe  it  to  be  my  duty  to  express  my  opinion  on  the 
trust  contained  in  this  will  and  the  bequest  to  the  grammar 
school,  and  I  am  ready  to  do  so  ;  this  bequest  is,  in  my  view, 
null,  as  being  an  attempt  by  a  private  individual  to  make  an 
establishment  or  corporation  contrary  to  the  law  of  the  land. 
However  praiseworthy  the  object  may  be,  no  private  citizen  can 
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create  suoh  establishment,  and  on  this  point  the  Roman  law  and 
our  Canadian  law  have  the  same  provisions,  there  is  a  âédUvrO' 
tian  of  the  King  of  France  in  the  year  1743  registered  here  in 
the  Conseil  Supérieur^  and  made  expressly  for  this  country,  the 
first  and  second  articles  whereof  are  in  point,  the  second  forbid- 
ding all  such  bequests,  even  in  favor  of  persons  interested  with 
the  formation  of  suoh  corporations.  This  declaration  underwent 
the  examination  of  the  Court  of  Appeals  in  a  case  of  Dunière, 
Appellant,  and  the  Church  Wardens  of  the  Parish  of  Varennes, 
Bespondents,  and  received  the  sanction  of  the  Court,  who  de- 
cided accordingly.  Our  statute  41  G«o.  Ill,  ch.  4,  has  main- 
tained the  rule  laid  down  by  the  declaration  of  the  King  of 
France,  in  the  proviso  attached  to  the  first  section.  We  find 
also  in  Yisey's  Reports  a  case  before  the  Chancellor,  of  Bland/ord 
vs.  Patrol,  where  a  similar  bequest  for  the  establishment  of  a 
school  was  declared  to  be  in  contravention  of  the  statutes  of 
mortmain." 

This  case  did  not  however  turn  on  that  point,  the  majority  of 
the  Court  being  of  opinion  that  the  question  could  not  be  raised, 
Mr.  Justice  Duval  stating  that  the  question  of  the  trust  for  the 
establishment  of  a  school  could  not  be  decided  in  this  cause. 
"  That  question  can  be  raised  only  after  the  death  of  Jane  Fre- 
'^  leigh  without  issue,  and  in  the  interest  of  her  natural  heirs  at 
"  law."  Mr.  Justice  Meredith  expressed  no  opinion  as  to  the 
validity  or  invalidity  of  the  bequest  to  the  Grammar  School. 

In  the  late  case  of  The  Boston  Mining  Company  &  Desbarats 
this  Court  unanimously  held  in  June  last,  that  this  Edict  of  1743 
was  in  full  force  in  Canada. 

All  these  decisions  concur  in  establishing  the  existence  and  ap- 
plication of  these  provisions  invoked  by  the  Appellants  in  support 
of  their  action. 

If  such  was  the  law,  at  the  respective  dates  of  these  judgments, 
has  it  been  altered  in  any  respect? 

Nothing  can  be  plainer  or  more  positive  than  the  terms  of  this 
declaration  which  makes  null  every  devise  made  for  the  purpose  of 
establishing  a  corporation.  The  devise  and  bequest  in  this  case  is 
specially  and  formally  made  to  trustees  for  the  object  of  creating 
the  "  Fraser  Institute  "  with  the  duty  on  their  part  to  obtain  a 
charter  of  Incorporation  for  the  same. — If  this  is  the  object  and 
the  sole  object  of  the  devise,  as  cannot  be  denied,  and  if  the  article 
2  of  the  declaration  of  1743  is  law,  how  is  it  possible  to  maintain  it? 
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The  Respondents  in  their  argument  in  the  Court  below,  attempt- 
ed to  justify  the  devise  on  the  ground  that  it  was  not  made  in 
faYor  of  a  non-exiisting  Corporation,  but  to  trustees,  with  the 
obligation  to  create  a  Corporation,  and  that  such  a  disposition 
was  valid,  according  to  the  article  869  of  our  Civil  Code. 

Assuming  always  that  the  prohibition  of  the  Edict  is  law,  could 
it  be  violated  in  a  more  direct  manner  ?  ïhe  devise  is  in  its  terms 
the  very  tbing  prohibited.  The  law  says  you  shall  not  give  by 
will  to  any  person  for  the  object  of  making  an  establishment  for 
useful  or  charitable  purpose  and  for  creating  a  Corporation,  and 
the  testator  by  his  will  puts  the  whole  of  his  estate,  real  and  per- 
sonal, in  the  hands  of  two  trustees  for  the  purpose  of  establishing 
a  library  and  museum  ;  commanding  them  to  obtain  without  delay 
a  charter  of  Incorporation  for  its  management  and  perpetuity. 

The  Code  has  not  modified  the  law  in  this  respect  and  the  Codi- 
fiers  had  and  expressed  no  intention  of  so  doing  ;  on  the  contrary 
every  article  of  the  Code,  wherever  any  doubt  might  arise  on  this 
subject,  contains  a  reservation  and  a  proviso  maintaining  all  exist- 
ing exceptions  and  prohibitions. 

The  article  831  declares  :  "Every  person  of  full  age  of  sound  in- 
"  tellect  and  capable  of  alienating  his  property  may  dispose  of  it 
"  freely  by  will,  without  distinction  as  to  its  origin  or  nature,  either 
"  in  favor  of  his  consort  or  of  one  or  more  of  his  children  or  of 
'^  any  other  person  capable  of  acquiring  and  possessing,  and  with- 
'^  out  reserve,  restriction  or  limitation,  saving  the  prohibitions, 
"  restrictions  and  causes  of  nullity  mentioned  in  this  Code^  and 
"  all  dispositions  and  conditions  contrary  to  public  order  or  good 
"  morals'* 

Art.  836.  "  Corporations  and  persons  in  mortmain  can  only 
*'  receive  by  will  such  property  as  they  may  legally  possesss." 

Nothing  in  these  articles  indicates  any  intention  on  the  part  of 
the  Codifiers  to  alter  the  existing  law  respecting  the  prohibitions 
remaining  after  the  statutes  of  1801,  41  Geo.  Ill,  cap.  4;  on  the 
contrary  they  could  not  be  more  carefully  maintained.  The 
liberty  of  disposing  by  will  is  affirmed  to  be  given  in  favor  of 
any  person  capable  of  acquiring  and  saving  the  prohibitions 
existing  and  all  dispositions  contrary  to  public  order^  specially 
enacting  that  corporations  can  receive  by  will  only  such  property 
as  they  may  legally  possess. 

The  declaration  of  1743  was  made  in  the  interest  of  public 
order,  the  preamble  so  expresses  it.     Moreover  these  articles  of 
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the  code  are  given  as  the  analysis  of  the  statute  of  1801,  which 
was  oar  sole  law  on  the  subject  of  wills,  and  which  contained  this 
express  proviso  :  "  Provided  also  that  the  said  right  of  devising 
"  as  above  specified  and  declared,  shall  not  be  construed  to  ex- 
"  tend  to  a  devise  by  wiU  and  testament  in  favor  of  any  corpora- 
^*  tion  or  other  persons  in  mortmain,  unless  the  said  corporation 
''  or  persons  be  by  law  entitled  to  accept  thereof." 

The  article  366  of  the  Code,  respecting  the  disabilities  of  cor- 
poration is  as  follows  : 

"  The  disabilities  arising  from  the  law  are  : 

"  1st.  Those  which  are  imposed  on  each  corporation  by  its 
'<  title,  or  by  any  law  applicable  to  the  class  to  which  such  oor- 
'^  poration  belongs  : 

'^  2nd.  Those  comprised  in  the  general  laws  of  the  country  re- 
«  specting  mortmains  and  bodies  corporate,  prohibiting  them  from 
^*  acquiring  immoveable  property  or  property  so  reputed,  without 
'^  the  permission  of  the  crown,  except  for  certain  purposes  only 
''  and  to  a  fixed  amount  and  value  : 

<^  3rd.  Those  which  result  from  the  same  general  laws  imposing 
'^  for  the  alienation  or  hypothecation  of  immoveable  property  held 
'^  in  mortmain  or  belonging  to  corporate  bodies,  particular  forma- 
"  lities  not  required  by  the  common  law.'* 

Viewing  and  considering  these  articles  together  with  the  pre- 
existing law,  can  it  be  supposed  that  the  Codifiers  managed  so 
stealthily  to  repeal  the  prohibitions  of  the  declaration  of  1743 
without  any  further  expression  or  indication  ?  No  one  will  sus- 
pect them  of  ignoring  its  existence  ;  they  were  bound  by  the  law 
appointing  them  to  indicate  any  change  or  alteration  which  they 
might  think  proper  to  suggest  in  the  existing  laws.  None  has 
been  even  hinted  by  them  on  this  point  ;  on  the  contrary  they 
declare  that  devises  can  be  made  in  favor  of  none  but  those 
capable  of  receiving  by  will  ;  they  lay  down  as  law  that  corpora- 
tions and  persons  in  mortmain  can  only  receive  by  will  such  pro- 
perty as  they  can  legally  possess  ;  they  reserve  all  existing  pro- 
hibitions founded  on  public  order  and  arising  from  general  laws 
on  corporations  and  mortmain,  and  notwithstanding  such  positive 
enunciations  it  was  and  it  will  probably  again  be  asserted  that 
the  Code  has  removed  these  prohibitions  and  virtually  abrogated 
the  edict  of  1743.  Does  not  every  one  of  these  articles  admit 
the  existence  of  anterior  existing  laws  incapacitating  parties  from 
giving  by  will  prohibiting  devises  by  will  to  corporations  or  per- 
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sons  in  mortmain  or  for  motives  of  public  order,  and  where  can 
these  restrictions  and  prohibitions  be  found  in  any  part  of  our 
general  laws  on  mortmains  except  in  this  Ordinance  of  1743  ? 
There  is  no  other  law  of  mortmain  in  Canada.  The  Respon- 
dents can  point  to  no  other.  Assuredly  if  these  dispositions  of 
our  Code  imply  a  repeal  of  the  pre-existing  law,  no  plan  could 
be  so  artfully  contrived  to  deceive  the  public  and  conceal  their 
true  object  and  intention,  for  no  person  having  any  interest  in 
maintaining  the  then  existing  restrictions  could  have  suspected 
that  they  were  to  be  abolished  by  the  promulgation  of  these 
articles  of  our  Code. 

But  the  article  upon  which  the  Respondents  relied  more  per- 
sistently in  support  of  their  proposition  was  article  869  of  the 
Code,  which  is  as  follows  : 

Art.  869.  "  A  testator  may  name  legatees  who  shall  be  merely 
"  fiduciary  or  simply  trustees  for  charitable  or  other  lawful  pur- 
^'  poses  within  the  limits  permitted  by  law  ;  he  may  also  deliver 
^'  over  his  property  for  the  same  objects  to  his  testamentary  ex- 
*^  ecutors,  or  effect  such  purposes  by  means  of  charges  imposed 
^'  upon  his  heirs  or  legatees.'' 

This  is  in  fact  nothing  more  than  the  résumé  and  corollary  of 
the  previous  articles  ;  it  is  not  given  as  introductory  of  any  new 
principle,  but  is  the  embodiment  of  well-known  dispositions  of 
our  previous  law.  The  codifiers  did  not  enunciate  it  as  new  law 
but  gave  it  as  the  doctrine  of  Ricard,  whose  opinion  is  most  posi- 
tive as  to  the  nullity  of  any  such  bequests,  and  the  consequence 
of  the  statute  of  1801,  which  specially  reserved  the  prohibitions 
respecting  corporations  and  mortmains  as  above  cited.  The  very 
words  show  conclusively  that  all  anterior  existing  prohibitions 
and  restrictions  are  reserved  :  "  Fiduciary  legatees  and  trustees 
can  be  appointed  for  charitable  or  other  lawful  purposes^  within 
the  limits  permitted  by  law.^*  No  one  will  venture  to  contradict 
the  proposition  that  a  testator  can  appoint  legatees  or  trustees  for 
charitable  or  other  lawful  purposes  within  the  limits  permitted 
by  law.  The  same  could  be  done  at  any  time  in  France  and  in 
Canada,  notwithstanding  the  prohibition  of  the  law,  concerning 
devises  for  the  purpose  of  creating  corporations  ;  the  Ordinances 
with  the  effect  claimed  as  appertaining  to  it,  may  co-exist  with 
this  article  ;  there  is  no  clashing  or  contradiction  in  the  respec- 
tive dispositions.  But  there  is  the  whole  question  ;  if  the  law 
prohibits  a  legacy  or  devise  to  trustees  for  the  puipose  of  estab- 


274  THE  FBA8EB  INSTITUTS  OASE. 

lishing  a  corporation,  if  the  law  declares  null  and  void  any  be- 
quest made  to  any  person  for  such  an  object,  it  is  not  a  lawful 
purpose,  it  is  not  within  the  limits  permitted  by  law,  and  the 
article  869  far  from  indicating  any  intention  on  the  part  of  the 
legislator  to  remove  these  prohibitions,  on  the  contrary  maintains 
and  confirms  them,  and  thus  we  are  irresistibly  brought  back  to 
the  main  and  only  question  which  the  words  of  this  article  point 
out  most  forcibly.  Is  the  Ordinance  of  1743  still  in  force  in 
Canada  ?  for  if  it  is,  this  article  869  subjects  to  its  test  every 
bequest  or  devise  and  admits  as  lawful  and  valid  only  such  as  it 
may  sanction. 

It  is  therefore  impossible  to  find  in  this  article  any  logical  in- 
ference or  even  a  supposition  of  a  modification  of  the  ancient  law 
which  remains  in  full  force,  and  if  so,  the  right  of  the  heirs  to 
have  the  estate  is  according  to  the  code  unquestionable. 

Art.  864.  ^^  The  property  of  a  deceased  person  which  is  not 
'^  disposed  of  by  will  concerning  which  the  dispositions  of  his  will 
*'  are  wholly  without  effect,  remains  in  his  ab  intestate  succession 
<^and  passes  to  his  lawful  heirs." 

Leaving  aside  the  positive  prohibition  of  this  Ordinance,  which 
leaves  no  doubt  as  to  the  rights  of  the  Appellants,  they  contend 
independently  of  this  their  main  proposition,  that  this  legacy  is 
void  on  the  ground  that  it  is  made  to  a  party  having  no  legal 
existence. 

SECOND   POINT. 

The  second  proposition  of  the  Appellants  is  : 

I.  The  legacy  in  qtiestion  is  nuU  and  void  inasmuch  as  it  is 
made  in  favor  of  a  person  who  was  not  in  existence  at  the  time 
of  the  death  of  the  testator  and  who  could  not  receive  it, 

II.  The  only  legacies  known  to  our  law  are  the  direct  or  ab- 
solute, 2.  The  legacy  of  the  estate  or  a  portion  of  it  vnth  a 
charge  on  the  portion  transferred,  3.  The  fiduciary  substitution. 
The  legacy  in  question  corresponds  to  none  of  these, 

III.  The  law  of  trusts  as  practised  in  England  is  not  recog- 
nized by  our  law. 

By  the  terms  of  the  will  the  testator  appoints  two  executors 
for  the  sole  purpose  of  paying  the  legacies,  and  immediately  after 
to  transfer  the  balance  of  his  moveable  estate  to  the  fund,  which 
b  by  the  will  vested  in  his  trustees  and  fiduciary  legatees  ;  and 
the  residue  of  the  estate  moveable  and  immoveable  he  gives  to 
the  Honorable  John  J.  0.  Abbott  and  the  Honorable  Frederick 
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TorraDce  in  trust,  to  establish  the  "  Fraser  Institute/*  and  to 
obtain  a  charter  of  incorporation.  And  the  testator  declares  : 
"  I  desire  that  the  residue  of  my  estate  and  effect Sy  after  deduC' 
tion  of  the  expenses  of  the  management  thereof  shall  he  forthwith 
conveyed  over  to  the  corporation  to  he  thereby  formed  to  he  called 
the  Fraser  Institute,*^ 

The  devise  is  not  made  to  the  trustees,  their  heirs  and  assigns 
with  the  charge  or  condition  of  making  this  establishment.  The 
property  does  not  vest  in  them,  but  they  are  honnd  forthwith,  to 
convey  over  to  the  corporation  to  be  formed  the  residue  of  his 
estate,  after  payment  of  his  debts  and  special  legacies.  It  is  an 
immediate  devise  to  a  corporation  not  in  existence.  The  inten- 
tion of  the  testator  is  manifest  ;  he  gives  not  to  the  trustees,  but 
to  this  corporation,  they  are  only  the  channel  or  instrument  se- 
lected by  him,  through  which  the  property  is  to  pass  ;  but  the 
party  seized  and  vested  with  the  estate,  the  residuary  legatee,  is 
unquestionably  this  future  corporation,  to  be  thereafter  formed 
according  to  the  plan  dictated  by  him,  to  the  Legislature.  The 
l^acy  is  absolute,  without  any  condition  to  suspend  its  execution. 

Such  a  disposition  has  always  been  considered  as  illegal  and 
null. 

In  the  case  of  Desrivières  <S?  Richardson,  the  judge  said  ;  "It 
"  may  be  admitted  that  if,  by  a  will,  an  immediate  devise  is 
"  made  to  a  corporation,  not  in  existence,  it  will  be  void,  as  there 
"  is  no  such  corporate  body  to  receive,  and  it  would  be  equally 
"  void  even  if  the  corporation  were  afterwards  created,  without 
"  some  special  and  express  law  to  take  the  case  out  of  the  general 
"  principle." 

The  doctrine  laid  down  by  the  learned  judge  in  this  case,  is  so 
clear  and  applies  so  forcibly  to  the  present  case,  that  it  would  be 
unnecessary  to  confirm  it  by  any  further  authority,  if  the  Re- 
spondents were  not  prepared  to  question  every  principle  of  law 
which  conflicts  with  their  interests. 

It  is  a  well  established  rule  of  law  that  property  cannot  remain 
in  suspense  ;  it  must  vest  in  some  one  from  the  moment  of  the 
death  of  the  owner,  either  in  his  natural  heirs  or  in  his  legatees, 
if  there  is  a  will.  The  legatee  of  the  residuary  estate  being  in 
this  case  the  "  Fraser  Institute,"  and  not  being  in  existence,  the 
trustees  having  no  right  of  property  in  the  estate,  the  devise 
lapsed  ;  and  as  there  is  no  exclusion  in  the  will  of  the  lawful 
heirs,  they  alone  were  seized  by  law  as  proprietors  of  the  residu- 
ary estate. 
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2.  Troplong,  Donat.  N.  664.  ^^  Les  Romains  avaient  à  cet 
<'  égard  un  principe  constant  ;  c'est  qu'une  libéralité  faite  à  nn 
"  établissement  de  ce  genre  n'était  valable  qu'autant  qu'il  existait 
''  régulièrement  par  l'autorisation  du  pouvoir  central.  Ce  n'est 
'^  qu'autant  qu'il  était  certain  que  le  legs  était  fait  non  pas  au 
^'  corps  mais  aux  individus  ut  singuU,  que  la  libéralité  se  soute- 
'^  nait.  Quoique  le  corps  soit  incapable,  les  individus  peuvent  ne 
'^  l'être  pas.  Un  legs  peut  donc  s'adresser  à  eux  nisi  singulis  îe- 
*^  getur  dit  le  juris  consulte  Bomain,  ht  enim  non  quasi  coUegium^ 
'*  sed  quasi  certi  homines  admittuntur  ad  legatum.  Mais  quand  il 
<<  était  certain  que  c'était  le  corps  qui  avtit  été  gratifié  et  non  les 
**  individus  et  que  ce  corps  n'avait  pas  été  autorisé,  le  legs  était 
'^  sans  valeur. 

^*  665.  Ces  principes  sont  les  nôtres.  Un  établissement  public 
"  qui  n'a  d'existence  que  par  l'autorisation  public  nesaurait  reoe- 
"  voir  une  libéralité  si  cette  autorisation  lui  manque.  Sans  elle 
"  il  est  une  fraude  faite  à  la  loi,  il  ne  vit  que  par  un  abus  et  cet 
<'  abus  ne  peut  lui  profiter.  Mais  ses  membres  n'étant  pas  frap- 
'^  pés  d'incapacité  individuelle  peuvent  être  institués.  Ils  sont 
'^  ut  singuli  dans  le  droit  commun.  Seulement  il  faut  que  le  dis- 
"  posant  ait  la*  volonté  de  l'instituer  véritablement,  et  non  pas  de 
«  les  charger  d'un  fidei-commis  tacite  au  profit  de  l'établissement 
'^  public,  on  sent  qu'en  pareil  cas  le  legs  ne  serait  pas  meilleur  que 
'^  si  l'établissement  avait  été  institué  directement. 

"  666.  A  cette  première  condition  dont  la  première  idée  se  trou- 
"  ve  dans  le  droit  Romain,  il  faut  en  ajouter  une  autre  qui  est 
'^  propre  à  notre  droit  français  :  c'est  que  la  libéralité  soit  auto- 
"  risée  spécialement.  Nous  en  avons  dit  tout  à  l'heure  les  mo- 
"  tifs:  il  faut  songer  aux  familles;  il  faut  protéger  le  mouvement 
'^  de  la  richesse  contre  la  main  morte  ;  il  faut  empêcher  la  trop 
'^  grande  concentration  des  capitaux  mobiliers  ou  immobiliers  dans 
"  des  corps  qui  ne  doivent  être  trop  puissants." 

The  first  condition  required  by  law  :  to  be  capable  of  receiving 
a  bequest  or  a  devise,  is  to  exist,  and  the  party  to  which  the  devise 
is  made  in  this  case  had,  at  the  death  of  the  Testator,  no  exist- 
ence whatsoever. 

Pothier.     Don.  test.  ch.  3,  sect.  2,  art.  1. 

"  Les  Communautés,  corps,  confréries,  etc,  qui  ne  sont  point 
'^  autorisées  dans  le  royaume,  n'ont  aucun  état  civil,  aucune  ex- 
"  istence  civile  et  par  conséquent  sont  incapables  d'aucunes  dis- 
<<  positions  testamentaires." 
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'<  Ainsi  (says  Demolombe  1.  Donations  P.  603  No.  577)  la 
^'  personne  qui  n'était  pas  encore  conçue  à  Tépoque  de  la  donation, 
^'  s'il  s'agit  d'une  donation  entre-vifs,  ou  à  Tépoque  du  décès  du 
'^  testateur,  s'il  s'agit  d'un  testament,  est  incapable  de  recevoir. 

'^  Telle  est  la  première  incapacité  absolue  qui  se  présente  ;  et 
"  il  est  bien  juste,  en  eflfet  qu'elle  soit  la  première  I  Peut-il  y  a- 
"  voir  une  autre  incapacité  plus  radicale  que  celle  du  néant  / 
"  Esse  entra  débet  eux  datur,  (Z.  14.  jf.  de  jure  œdicill,) 

'^  578.  Mais  s'il  suffit  d'être  conçu  soit  à  l'époque  de  la  dona« 
"  tion  soit  à  l'époque  du  décès  du  testeteur  il  faut  ajouter  que 
"  cette  condition  est  indispensable  ! 

''Et  on  devrait  considérer  comme  non  avenue  une  disposition 
"  entre- vifs  ou  par  testament,  qui  aurait  été  faite  au  profit  d'une 
"  autre  personne  qui  n'était  pas  encore  conçue  à  l'une  ou  à  l'au- 
''  tre  des  époques  déterminées  par  notre  texte. 

''  La  conception  postérieure  de  cette  personne  ne  saurait  avoir 
''  pour  effet  de  validerun  acte  n'ayant  absolument  aucune  exis- 
"  tence  aux  yeux  de  la  loi." 

This  rule  of  law  requiring,  as  an  indispensable  and  absolute 
condition,  the  existence  or  conception  of  the  party  benefitted  ad- 
mits of  two  exceptions  only  :  the  first  respecting  substitutions  and 
the  other  donations  made  by  marriage  contracts. 

Demolombe  (n.  587,  p.  611.) 

''  C'est  encore  par  une  application  de  l'article  906  qu'il  faut 
"  décider  que  les  corporations,  communautés  ou  établissement 
''  qui  ne  sont  pas  légalement  autorisés  sont  absolument  incapables 
"  de  recevoir  par  donations  entrevifs  ou  par  testament." 

''  Car  ils  n'ont,  disait  Pothier,  aucune  existence  civile." 

Coin  Delisle  Donat.  &  Test.  p.  96. 

''  Pour  recevoir  il  faut  exister  :  on  ne  peut  donc  faire  aucune 

''  donation  à  celui  qui  n'est  pas  encore  conçu." 

''  Ce  principe  comporte  deux  exceptions  :  la  première  pour  les 
''  donations  par  contrat  de  mariage  en  faveur  des  époux  et  des 
"  enfants  à  naître  du  mariage  ;  la  seconde  quand  il  s'agit  de  subs- 
"  titutions. 

"  P.  97.-5.  Il  n'y  a  d'exceptions  qu'au  profit  des  appelés  par 
''  une  substitution  fidei- commissaire  permise,  comme  nous  l'avons 
"  dit  No.  1er,  en  parlant  des  personnes  capables  de  recevoir  par 
"  donation  entrevifs;  mais  dans  la  substitution  vulgaire  il  faut 
''  aussi,  pour  en  profiter,  être  né  lors  du  décès  du  Testateur, 
''  parce  qu'elle  est  une  véritable  institution  ou  un  legs  direct," 
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*^  6.  D'après  ce  que  nous  venons  de  dire,  un  testateur  qui  vent 
<'  gratifier  un  enfant  non  conçu  à  Tépoque  de  son  décès  n*a  qu'un 
«  moyen  légal  d'j  parvenir  :  c'est  d'imposer  à  son  légataire  nni- 
<<  versel  la  charge  de  donner  telle  somme  à  l'enfant  qui  naîtra 
'^  d'une  perflonne  déterminée  ;  ce  ne  sera  plus  un  don  au  profit 
**  d'un  individu  qui  n'existe  pas  encore,  mais  un  mode  conditionel 
'<  d'une  libéralité  faite  à  une  personne  capable,  ce  qu'aucune  loi 
"  ne  prohibe." 

'^  Id.  p.  96.  Le  défaut  de  capacité  civile  peut  s'effacer  par 
'*  des  fictions  favorables,  au  lieu  qu'il  est  impossible  de  feindre 
*'  qu'un  homme  ait  existé  avant  que  de  naître  ou  d'ère  conçu." 

The  law  of  trusts,  such  as  practised  in  England,  has  never 
been  introduced  into  this  country.  No  statute  can  be  found 
introducing  this  system  or  any  principle  from  which  it  could  be 
inferred.  We  must  therefore  resort  to  our  own  law  on  the  sub- 
ject. The  devises  and  bequests  known  to  our  law  are  the  direct 
or  absolute  legacies,  the  devise  and  bequest  with  a  charge  or 
condition  of  a  legacy  in  favor  of  a  third  party,  and  the  svhstitu- 
tion  fdéi'Commissaire — fiduciary  substitution. 

The  devise  in  this  case  cannot  be  held  to  be  a  direct  and  ab- 
solute devise  to  the  legatees  named.  The  very  terms  of  the  will 
repel  any  such  interpretation.    • 

It  cannot  be  held  either  to  be  a  legacy  with  the  charge  or  con- 
dition of  another  legacy  ;  for  the  legacy  is  given  to  the  corpora- 
tion, or  to  the  trustees  as  representing  and  acting  for  this  cor- 
poration, the  '^  Fraser  Institute."  The  trivial  sum  bequeathed 
to  the  trustees  is  given  only  as  a  remuneration  for  the  services 
which  they  are  called  upon  to  give  on  behalf  of  this  corporation  ; 
the  legacy  to  them  is  not  the  principal  one,  but  only  an  accessory 
to  the  main  bequest  and  devise,  made  in  favor  of  the  corporation. 
Remove  or  annul  the  bequest  and  devise  made  to  the  "  Fraser 
Institute,"  suppose  it  void,  and  it  is  impossible  to  maintain  the 
other  bequest  made  to  the  trustees,  unless  the  intention  of  the 
testator  is  set  at  naught.  The  following  are  the  words  of  the 
will  : 

''  I  give  and  bequeath  to  my  old  and  confidential  friend  the 
'^  Honorable  John  J.  C.  Abbott  the  sum  of  four  thousand  dol- 
"  lars,  which  I  desire  him  to  accept  as  some  compefnsation  for  the 
"  service  which  /  anticipate  he  will  render  to  me  and  to  my 
"  memory  under  the  conditions  of  this  my  will,  in  the  perform- 
"  ance  of  the  functions  of  executor  and  trustee  in  carrying  out 


J 


THS  FftASBE  INSTITOTS  CASl.  279 

'  with  zeal  and  energy  the  design  respeoting  which  I  haye  oon- 
"  salted  him  and  which  is  embodied  in  the  latter  part  of  this 
"  my  will." 

"  I  give  and  beqaeath  to  the  Honorable  Frederick  Torrance, 
"  one  of  the  Justices  of  Her  Majesty's  Superior  Court,  the  sum 
"  of  one  thousand  dollars  as  some  compensation  for  the  assist- 
'^  ance  which  I  hope  he  will  consent  to  give  my  friend  the  Hoti- 
'^  orable  John  J.  G.  Abbott,  in  the  carrying  out  a  design  for  the 
"  public  benefit." 

This  is  certainly  not  a  legacy  to  the  Honorables  Messrs. 
Abbott  and  Torrance  of  his  estate,  or  a  portion  of  his  estate, 
with  the  charge  attached  to  it  of  accomplishing  a  certain  obliga- 
tion ;  but  a  mere  remuneration  for  the  assistance  which  he  ex- 
pected from  them,  in  conveying  the  whole  residue  of  his  estate, 
real  and  personal,  to  this  '^  Fraser  Institute." 

It  cannot  be  construed  as  a  fiduciary  substitution,  because  it 
is  repugnant  to  the  elementary  definition  of  a  substitution,  and 
has  none  of  the  essential  conditions  of  such  a  disposition. 
Article  925  defines  the  substitutions  existing  under  our  law. 
"  There  are  two  kinds  of  substitution  (says  our  Code),  vulgar 
''  substitution  is  that  by  which  a  person  is  called  to  take  the 
"  benefit  of  a  disposition  in  the  event  of  its  failure  in  respect  of 
"  the  person  in  whose  favor  it  is  made. 

'*  Fiduciary  substitution  is  that  in  which  the  person  receiving 
**  the  thing  is  charged  to  deliver  it  over  to  another  either  at  his 
*^  death  or  at  some  other  time. 

"  Substitution  takes  its  effect  by  operation  of  law  at  the  time 
"  fixed  upon,  without  the  necessity  of  any  delivery  or  other  act 
"  on  the  part  of  the  person  charged  to  deliver  over." 

Art.  927.  '^  The  person  charged  to  deliver  over  is  called  the 
'^  institute,  and  the  one  who  is  entitled  to  take  after  him  is 
"  called  the  substitute." 

Art.  944.  "  The  institute  holds  the  property  as  proprietor, 
"  subject  to  the  obligation  of  delivering  over  and  without  preju- 
"  dice  to  the  rights  of  the  substitute." 

No  one  will  pretend  that  the  present  devise  can  come  under 
any  of  these  articles.  According  to  our  law  the  party  receiving 
a  l^acy  with  the  charge  of  substitution,  is  held  to  be  the  pro» 
prietor  ;  it  is  absolutely  conveyed  to  him  ;  he  must  be  benefitted 
by  the  use  and  enjoyment  of  the  property  for.  his  lifetime  or 
during  a  fixed  period. 
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Theyenot  d'Essaules  defines  a  substitution  fidei-commissaire 
^'  une  disposition  de  Thomme  par  laquelle,  en  gratifiant  quelqu'un 
'^  expressément  ou  tacitement,  on  le  charge  de  rendre  la  chose 
**  donnée,  ou  une  autre  chose,  à  un  tiers  qu'on  gratifie  en  second 
"  ordre." 

The  trustees  in  the  present  case  are  not  gratifiés  with  the 
property  ;  it  is  not  granted  to  them  for  their  use  and  benefit  to 
restore  it  after  their  death  or  after  a  certain  period  to  another 
party,  but  they  are  honnà  forthwith  to  convey  it  to  the  '*  Fraser 
Institute."  They  can  derive  no  individual  benefit  from  the  pro- 
perty devised  to  this  Institute,  and  in  France  at  no  period  could 
any  such  devise  ever  have  been  considered  as  a  legs  fidttdairej 
fidei-commissaire,  or  a  legs  avec  charge.  The  legacy  cannot  be 
considered  as  a  legs  fidudarej  as  the  essential  condition  of  such  a 
disposition  is  to  vest  the  estate  in  the  heir,  who  is  seized  imme- 
diately after  the  death  of  the  testator  ;  the  fiduciary  being  nothing 
more  than  the  agent  of  the  heir  or  legatee,  who  must  therefore 
exist  and  be  capable  of  taking  on  the  opening  of  the  l^acy  at  the 
time  of  the  death  of  the  testator. 

See  Merlin  Eep.  Vo.  Fiduciaire. 

Rolland  de  Nillargues  Diet.  Vo.  Fiduciaire. 

THIRD  POINT. 

This  legacy  is  further  null  hecause  our  law  prohibits  corporor 
tions  of  every  description  to  receive  any  devise  of  land  without 
the  express  authorization  of  the  Crown, 

Corporate  bodies  or  artificial  beings  cannot  legally  exist  with- 
out a  law  creating  them,  and  consequently  cannot  receive  dona- 
tions before  their  existence  is  sanctioned  by  law.  They  require 
besides  the  authorization  and  sanction  of  the  Government  to 
acquire  gratuitously  after  their  legal  creation.  Acquisitions  of 
this  kind  concern  social  and  political  economy.  Corporate  bodies 
concentrate  large  amounts  of  wealth  ;  they  subtract  from  circu- 
lation property  which  possessed  by  individuals  would  feed  and 
activate  industry  ;  they  may  despoil  families  and  ruin  them  by 
the  temptations  ofiered  to  the  vanity  of  weak-minded  persons,  or 
by  influences  of  a  higher  and  more  intangible  character.  For 
these  reasons,  in  all  times,  in  France,  in  England,  and  in  most 
of  the  civilized  communities,  severe  regulations  have-  been  estab- 
lished to  restrict  liberalities  to  corporations,  and  such  were  the 
motives  which  inspired  the  Edicts  of  1743  and  1749  and  the 
Ordinances  anterior. 
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Merlin  Rep.  Vo.  Mainmorte,  gives  the  history  of  the  law  of 
mortmain,  and  cites  several  decisions  by  the  Courts  of  France 
showing  how  strictly  they  enforced  its  prohibitions  long  before 
the  Revolution. 

The  articles  10  and  20  of  the  Edict  of  1743,  cited  above, 
contain  positive  prohibition  on  this  point  :  no  real  property  or 
constituted  rents  can  be  devised  to  ««rporations. 

What  is  devised  here  by  this  wîll,  if  not  the  entire  real  estate 
owned  by  the  testator  at  the  time  of  his  death  ?  True  it  is  the 
trustees  charged  with  the  obtaining  of  the  charter  are  authorised 
to  sell  the  real  estate,  but  with  the  imposed  ulterior  object  of 
conveying  the  proceeds  thereof  to  the  corporation  to  be  formed. 
The  real  estate  is  confided  to  their  management  only  with  the 
view  of  conveying  it  or  the  proceeds  thereof  to  this  corporation, 
which  is  alone  to  enjoy  the  profits. 

If  the  law  forbids  the  conveyance  of  real  estate  in  any  shape 
whatsoever  to  a  corporation  recognized  by  law,  can  it  be  supposed 
that  it  could  sanction  the  conveyance  of  the  proceeds  of  real 
estate  directly  bequeathed  to  a  non -authorized  corporation, 
through  third  parties,  by  adopting  the  shallow  form  of  appointing 
mandatories  or  agents  with  power  to  sell  and  realize  the  real 
estate  for  the  sole  benefit  of  this  corporation,  who  would  so 
receive  the  value  of  this  real  estate  whilst  it  was  prohibited  from 
receiving  the  property  itself  ? 

It  is  unquestionable  that  the  wish  of  the  testator  was  not  to 
benefit  the  legatees  individually  ;  they  are  not  properly  speaking 
legatees,  but  mandatories  deprived  of  any  right  whatever  to  keep 
the  legacy  for  themselves  or  their  family,  under  any  circumstance, 
but  they  are  bound  to  transmit  the  gratuity  to  the  corporate 
body,  having  in  prospect  and  in  the  mind  of  the  testator  a  per- 
petual existence,  entirely  independent  of  the  personal  interest  of 
the  legatees  or  trustees,  who  were  to  be  replaced  by  other  parties 
having  no  connection  or  relationship  with  them  ;  they  being  but 
the  attorneys  of  the  future  members,  the  attorneys  of  the  corpo- 
ration in  which  they  were  to  be  absorbed,  and  to  whom  the  tes- 
tator sacrificed  his  family,  and  the  interest  of  these  so-called 
fiduciary  legatees. 

Our  Code  specially  provides  for  any  such  case. 

Art.  T74.  **  Dispositions  made  in  favor  of  persons  incapable  of 
<*  receiving  are  void,  whether  they  are  concealed  under  the  form 

Vol.  II.  T  Xo.  3. 
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"  of  onerous  contracts  or  executed  in  the  name  of  persons  inter- 
'•  posed." 

In  whatever  light  we  consider  this  devise;  either  if  it  be 
viewed  as  mude  to  the  trustees  with  the  obligation  to  convey  the 
property  itself  to  this  future  corporation  ;  or  to  transmit  the  pro- 
ceeds, after  realizing  the  same  by  way  of  sale,  it  is  in  both  cases 
a  violation  of  the  Edict  which  prohibits  the  conveyance  of  real 
estate  by  will  or  otherwise  to  a  corporation,  without  the  authori- 
zation of  the  Crown — and  it  falls  under  the  article  774,  as  being 
a  disposition  concealed  in  the  form  of  an  onerous  contract  or 
executed  in  the  name  of  persons  interposed  between  the  testator 
and  the  corporation  as  the  medium  or  channel  through  which 
passes  the  real  estate,  converted  into  coin.  The  real  estate  is 
put  in  their  hands  with  the  command  of  the  testator  to  transfer 
it  forthicifhy  or  the  proceeds,  if  they  deem  necessary  to  sell  it,  to 
the  "  Fraser  Institute."  And  if  they  do  not  think  proper  to 
sell,  or  whatever  they  do  not  think  proper  to  sell,  they  are  bound 
to  convey  forthwith,  to  this  corporation.  What  the  law  prohibits 
to  be  done  directly,  cannot  be  done  indirectly,  is  a  universal  legal 
axiom  which  manifestly  applies  here. 

These  principles  are  not  peculiar  to  the  French  law,  and  as  it 
has  been  advanced  that  the  change  of  Sovereignty  had  for  effect 
to  modify  our  law  of  mortmain,  as  an  attribute  of  the  preroga- 
tive, it  may  be  important  to  consider  the  English  law  on  the 
subject,  and  we  are  logically  brought  to  another  proposition  of 
the  Appellants. 

FOURTH    POINT. 

According  to  the  English  law  of  mortmain  this  bequest  and 
devise  would  he  equally  null  and  void. 

If  the  English  law  is  to  prevail,  it  must  be  found  in  the  statutes 
which  were  in  force  at  the  time  of  the  cession  of  Canada  to  Great 
Britain.  The  law  in  existence  at  that  date,  unless  altered  by 
local  legislation  with  the  sanction  of  the  Crown,  would  govern 
this  case. 

It  is  unnecessary  to  refer  to  the  old  statutes  on  the  subject. 
The  policy  of  early  times  strongly  favored  gifts  even  of  land  to 
charitable  purposes.  The  statute  of  43  Eliz.  ch.  4,  introduced 
some  strict  prohibitions  which  were  directed  more  against  what 
was  then  thought  superstitious  uses,  as  it  was  construed  by  the 
Courts  to  authorize  testamentary  appointments  to  corporations 
for  charitable  uses,  and  even  to  enlarge  the  devising  capacity  of 
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testators  by  rendering  valid  devises  to  those  uses  by  a  tenant  in 
tail.     At  the  commencement  of  the  eighteenth  century  however, 
the  tide  of  public  opinion  appears  to  have  flowed  in  an  opposite 
direction,  and  the  legislature  deemed  it  necessary  to  impose  fur- 
ther restrictions  on  gifts  to  charitable  objects  ;  from  the  nature 
of  which  it  may  be  presumed  that  the  practice  of  disposing  by 
will  of  lands  to  charity  had  antecedently  prevailed  to  such  an 
extent  as  to  threaten  public  inconvenience.     It  appears  to  liave 
been  considered  that  this  disposition  would  be  sufficiently  coun- 
teracted by  preventing  persons  from  alienating  more  of  their 
lands  than  they  chose  to  part  with  in  their  own  lifetime  ;  the 
supposition  evidently  being  that  men  were  in  little  danger  of 
being  perniciously  liberal  at  the  sacrifice  of  their  own  personal 
enjoyment,  and  when  uninfluenced  by  the  near  prospect  of  death. 
Accordingly  the  statute  of  9  Geo.  2,  c.  36  (usually  but  rather 
inaccurately  called  the  statute  of  mortmain),  enacted  that  no 
hereditaments  should  be  given,  conveyed  or  settled  to  or  upon 
any  persons,  bodies  politic  or  corporate,  or  otherwise  for  any 
estate  or  interest  whatsoever,  or  any  ways  charged  or  encumbered 
in  trust  or  for  the  benefit  of  any  charitable  uses  whatsoever, 
unless  such  gift  or  settlement  of  hereditaments  or  personal  estate 

(other  than  stocks  in  the  public  funds,)  be  made  by  deed,  in- 
dented, sealed  and  delivered  in  the  presence  of  two  credible  wit- 
nesses, twelve  calendar  months  before  the  death  of  the  donor, 
including  the  days  of  the  execution  and  death,  and  enrolled  in 

chancery  within  six  calendar  months  after  the  execution,  and 
unless  such  stocks  be  transferred  six  calendar  months  before  the 

death. 

1.  Jarman  on  Wills,  p.  244  [198]. 

"  The  statute  it  is  clear  extends  to  property  of  every  descrip- 

"  tion  which  savors  of  the  realty. 

"  Where  lands  are  devised  in  trust  for  a  charity  the  trust  not 

"  only  is  itself  void,  but  vitiates  the  devise  of  the  legal  estate  on 

'*  which  it  is  engrafted. 

"  Though  the  Statute  does  not  in  terms  apply  to  the  proceeds 

"  of  land  directed  to  be  sold,  yet  it  is  settled  by  construction  that 

"  a  fund  of  this  nature  is  within  its  spirit  and  meaning." 

P.  246,  [202].     "  If  however,  investment  in  land  is  the  ulti- 

"  mate  destination  of  the  money,  the  bequest  will  not  be  pro- 

"  tected  by  the  circumstance  of  provision  being  made  for  its  sus- 

** pension  during  an  indefinite  period;    and  therefore  gift  of 
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'  personal  estate  to  be  laid  out  ia  the  purchase  of  lands  has  been 
'  repeatedly  held  to  be  void,  although  the  trustees  were  em- 
'  powered  to  invest  the  money  in  the  funds  until  an  eligible 

*  purchase  could  be  made." 

P.  247.  "And  it  is  equally  clear  (whatever  doubt  may  for- 
'  merly  have  been  entertained  on  the  point)  that  a  legacy  to  a 

*  charity,  on  condition  that  land  be  provided  from  another  source 

*  for  eflfecting  the  testator's  object,  is  void,  as  by  such  means, 
'  (and  this  is  the  test  by  which  the  validity  of  all  such  gifts  is  to 
'be  true,)  fresh  land  is  put  into  mortmain.'' 

P.  252.  [211.]  "Never  indeed  was  the  spirit  of  any  legisla- 
tive enactment  more  vigorously  and  zealously  seconded  by  the 
judicature  than  the  statute  of  the  9  Geo.  II.  This  is  abun- 
dantly evident  from  the  general  tone  of  the  adjudications  ;  but 
the  two  points  in  which  it  is  most  strikingly  displayed  are,  first, 
the  holding  a  gift  to  charity  of  the  proceeds  of  the  sale  of  real 
estate  to  be  absolutely  void,  instead  of  giving  to  the  charity 
legatee  the  option  to  take  it  as  money,  according  to  the  rule 
since  adopted  in  the  case  of  a  similar  gift  to  an  alien  ;  and, 
secondly,,  the  refusal  of  equity  to  marshal  assets  in  favor  of  a 
charity  in  conformity  to  its  general  principle." 
"Id.  P.  259.  [219].  "The  necessity  of  imposing  some  re- 
straint on  the  power  of  protracting  the  acquisition  of  the  absolute 
interest  in,  or  dominion  over  property,  will  be  obvious,  if  we 
consider  for  a  moment  what  would  be  the  state  of  a  community 
in  which  considerable  proportion  of  the  land  and  capital  was 
locked  up.  That  free  and  active  circulation  of  property,  which 
is  one  of  the  springs,  as  well  as  the  consequences  of  commerce, 
would  be  obstructed  ;  the  improvement  of  land  checked  ;  its 
acquisition  rendered  difficult  ;  the  capital  of  the  country  gradu- 
ally withdrawn  from  trade  ;  and  the  incentives  to  exertion  in 
every  branch  of  industry  diminished.  Indeed,  such  a  state  of 
things  would  be  utterly  inconsistent  with  national  prosperity  ; 
and  those  restrictions  which  were  intended  by  the  donors  to 
guard  the  objects  of  their  bounty  against  the  eflfects  of  their 
own  improvidence,  or  originated  in  more  exceptionable  motives 
would  be  baneful  to  all." 
Such  are  the  dispositions  of  the  law  of  England  respecting  de- 
vises similar  to  the  one  in  question,  and  although  it  has  been 
decided  in  several  cases  there,  that  this  statute  of  Geo.  II  and  the 
general  law  of  mortmain  did  not  apply  to  Scotland,  Ireland,  and 
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the  Colonies,  being  purely  a  municipal  law  (according  to  deci- 
sions cited  in  2  Merivales  Rep.  p.  143,  and  Redfield  on  Wills, 
Part  II,  p.  790,)  nevertheless  the  Appellants  would  willingly 
accept  the  rule  of  the  English  law  such  as  it  existed  at  the  time 
of  the  cession  of  Canada  to  determine  the  validity  of  the  devise 
in  question. 

It  is  a  remarkable  fact  that  the  same  causes  seem  to  have 
called  for  almost  identical  enactments  at  the  same  period  in 
France,  England  and  Canada.  The  policy  and  motives  of  the 
French  Ordinances  and  the  English  Statutes  are  the  same,  and 
appear  to  have  originated  in  a  common  want  to  remedy  a  com- 
mon evil.  And  whether  you  submit  this  will  to  the  test  of  the 
English,  of  the  French  or  Canadian  law,  its  dispositions  are 
equally  inconsistent  and  violative  of  the  prescriptions  of  any  of 
them. 

If  the  same  rule  prevailed  in  England,  when  the  change  of 
Sovereignty  took  place,  respecting  devises  and  bequests  of  this 
kind,  the  mere  fact  of  the  change  of  Sovereignty  cannot  have 
dispensed  with  legal  provisions  which,  in  the  opinion  of  the  legis- 
lators of  both  countries,  were  essential  for  the  protection  of  fa- 
milies and  the  welfare  of  society. 

FIFTH   POINT. 

Under  our  system  of  jurisprudence  bequests  and  devises  for 
charitable  uses,  even  when  made  within  the  limits  of  the  freedom, 
of  disposal  by  willy  were  subject  to  the  controlling  poxcer  of  the 
Courts  who  restricted  them  in  favor  of  relatives. 

The  removal  of  incapacities  existing  under  our  laws  effected  by 
the  Statutes  of  1801  carefully  excepted  those  which  existed  re- 
specting corporations  and  other  persons  in  mortmain,  unless  these 
corporations  were  specially  authorized  by  law  to  accept  of  any 
such  devise,  as  shown  by  the  Statute  and  the  various  articles  of 
our  Code  cited  above. 

Much  stress  has  been  laid  on  the  promulgation  of  this  Statute 
as  introducing  an  unlimited  freedom  of  disposing  by  will  of  every 
kind  of  property  in  favor  of  whomsoever  the  testator  might  select 
as  the  object  of  his  liberality.  The  liberty  of  disposing  by  will 
existed  nevertheless  before  this  Statute,  so  far  as  the  personal 
estate  or  moveable  property  was  concerned  and  one-fifth  of  the 
propres.  True  it  is  that  there  was  a  portion  reserved  to  the 
family,  and  a  prohibition  existed  to  bequeath  the  remaining  por- 
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tioQ  to  bastards,  concubines,  the  attending  physician  and  confesr 
sor  ;  but  no  prohibition  existed  to  give  for  pious  or  charitable 
uses  the  unreserved  portion  of  the  estate. 

Within  these  bounds  the  testator  '  was  as  free  to  dispose  as 
now.  It  did  not  however  prevent  the  Courts  from  interfering 
with  such  bequests,  and  whenever  a  will  was  found  disposing  in 
an  extravagant  manner  to  charitable  or  public  uses  of  the  portion 
left  to  the  free  disposal  of  the  owner,  overlooking  poor  relatives, 
although  they  had  no  legal  right  to  the  estate  by  reason  of  the 
will,  the  Courts  invariably  interfered  in  their  interest,  sometimes 
cancelling  and  generally  curtailing  such  dispositions. 

17  Guyot,  Rep.  Vo.  Testament,  p.  176. 

^^  Lorsqu'un  testateur  a  légué  tout  ou  partie  de  sa  succession 
'^  aux  pauvres,  c'est  une  jurisprudence  constante  d'en  donner  une 
^^  portion  considérable  aux  pauvres  parents." 

The  author  cites  five  arrêts  which  set  aside  legacies  to  hospi- 
tals or  charitable  uses  on  the  sole  ground  that  these  legacies  were 
extravagant  and  unjust  to  poor  relatives,  though  the  testator  had 
full  power  and  authority  by  law,  to  exclude  the  collateral  rela* 
tives  from  his  succession  by  will,  and  he  adds  : 

"  On  a  encore  jugé  de  même  par  un  si  grand  nombre  d'arrêts 
'*  qu'on  ne  peut  pas  les  rapporter  tous  et  récemment  pour  les 
"  dispositions  du  Sieur  AUiot,  Abbé  commendataire  de  Haute- 
^^  feuille.  Dans  ces  cas  la  justice  répare  l'oubli  du  testateur  ou 
<'  la  faute  qu'il  a  faite  de  préférer  de  pauvres  étrangers  à  ceux 
'^  de  son  sang." 

Every  aspect  under  which  the  case  of  the  Appellants  could  be 
considered  seemed  conclusive  in  their  favor.  A  positive  law 
clear  and  definite  covering  without  possibility  of  cavil,  the 
clauses  of  the  will  impugned  by  them  ;  these  clauses  being  the 
very  illustration  in  fact  of  the  prohibition  of  this  law  ;  the  solemn 
declaration  of  all  the  tribunals  of  the  country  affirming  its  exist 
ence  ;  the  absence  of  any  disposition  repealing  or  even  implying 
its  repeal  ;  the  reiterated  sanction  of  all  its  dispositions  in  several 
articles  of  our  Code  ;  and  besides  this  the  character  of  this  legacy 
made  contrary  to  the  fundamental  principle  of  our  law  of  succes- 
sion, a  legacy  made  directly  to  a  non  existing  being,  through  the 
instrumentality  of  agents,  and  a  further  violation  of  the  law  pro- 
hibiting devises  to  Corporations,  equally  condemned  by  the  laws 
of  Canada  and  England  ;  resting  their  case  on  these  irrefutable 
grounds;  the  Appellants  had  reason  to  expect  a  fiivorable  deci- 
sion. 
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On  the  30th  March  judgment  was  rendered  by  Mr.  Justice 
Beaudrj  dismissing  their  action. 

Three  reasons  are  given  by  the  learned  judge  in  the  judgment 
of  record  : 

1st.  That  the  establishment  of  a  public  library  and  museum  is 
legal  and  does  not  require  previous  Letters  Patent  authorizing 
the  same. 

2nd.  That  under  the  will  the  two  trustees  were  vested  with 
the  estate  for  the  purpose  mentioned  in  the  will. 

3rd.  That  under  the  869  Art.  of  the  Code,  the  fiduciary  lega- 
tees can  hold  and  manage  the  estate  so  as  to  carry  out  the  desires 
of  the  testator,  until  a  corporation  be  formed,  and  that  until 
such  time  no  contestation  as  to  the  right  of  such  corporation  to 
receive  the  legacy  can  take  place. 

As  to  the  first  ground,  it  is  difficult  to  understand  how  it  can 
be  an  answer  or  construed  as  an  objection  to  the  action.  The 
Edict  does  not  apply  to  bequests  mide  for  the  creation  of  illegal 
corporations  ;  but  to  all  bequests  made  for  the  purposes  of  estab- 
lishing corporations  to  be  sanctioned  and  approved  of  by  the 
constituted  authorities.  No  corporation  can  exist  without  the 
authority  of  law,  and  this  principle  is  not  new  ;  it  prevailed  in 
1743  as  well  as  now.  The  establishment  of  a  public  library  and 
museum  was  at  no  time  illegal,  no  more  than  the  foundation  of 
an  hospital.  If  an  individual  thought  proper  to  establish  a 
library,  or  if  two  or  more  parties  thought  proper  to  join  in  the 
erection  of  a  library  or  an  hospital,  no  law  ever  existed  to  prevent 
this  laudable  object. 

The  only  difierence  made  by  chapter  72  of  the  Consolidated 
Statutes  is  that  the  permission  is  given  by  Statute  upon  the  con- 
dition of  fulfilling  certain  formalities  prescribed  by  the  Statute, 
the  most  which  could  be  inferred  from  the  promulgation  of  the 
Statute  is  that  the  necessity  of  Letters  Patent  has  been  done 
away  with,  and  that  persons  can  subscribe  together  and  form 
themselves  into  an  association  which  shall  have  the  same  powers 
as  if  created  by  Letters  Patent. 

The  prohibition  of  the  Art.  I  of  the  Edict  enacts  that  no 
establishment  or  corporation  shall  be  formed  without  the  express 
permission  of  the  Crown  granted  by  Letters  Patent.  The  Letters 
Patent  are  nothing  but  the  evidence  of  a  permissive  authority. 
Whether  this  authority  be  given  by  Letters  Patent  or  by  statute, 
the  rule  still  subsists  that  no  corporation  can  be  formed  without 
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this   authority  of  the  Government^  and   this   statute  has  not 
altered  it. 

But  the  question  remains  still  the  same  relatively  to  the  appli- 
cation of  the  Edict  ;  whether  a  bequest  or  devise  can  be  made 
for  the  purpose  of  establishing  such  a  corporation. 

The  existence  of  this  Statute  can  have  no  bearing  whatever 
upon  the  question  at  issue.     The  Statute  merely  allows  any  ten 
parties  to  subscribe  money  for  the  purpose  of  establishing  a 
library  and  to  form  themselves  into  a  corporation  to  carry  out . 
this  object. 

In  the  present  case  it  is  a  bequest  and  a  devise  to  two  persons, 
for  the  purpose  of  creating  a  corporation,  receive  the  entire  estate 
under  a  totally  different  law,  under  a  special  charter  to  be  ob- 
tained according  to  the  directions  of  the  testator. 

The  learned  judge  is  reported  to  have  stated  this  ground  in 
the  following  terms  : 

Ist.  ^<  Is  the  establishment  of  the  Fraser  Institute  for  an  object 
^^  permitted  by  law  ?  The  answer  to  this  question  may  be  found 
^*  in  the  Gonsol.  Stat.  Canada,  cap.  72,  permitting  the  establish- 
<<  ment  of.  Libraries  and  Mechanics'  Institutes,  without  obtaining 
^^  Letters  Patent.  It  is  sufficient  that  ten  persons  join  with  a 
<'  capital  of  $100,  and  fyle  a  declaration  of  name,  object,  &c. 
'^  They  then  constitute  a  corporation  with  right  to  hold  immove-' 
'^  ables,  not  exceeding  in  annual  value  $2000,  in  localities  with 
"  3000  inhabitants  or  more.  How  can  it  be  pretended,  in  the 
^'  face  of  this  law,  that  the  ordinance  of  1T43  can  apply  to  a  cor- 
<^  poration  such  as  that  contemplated  by  Mr.  Fraser  ?  The  same 
^'  may  be  said  of  all  other  corporations  that  are  charitable  and 
^'  philanthropic  associations,  the  establishment  of  which  is  allowed 
"  by  chapter  71  C.S.C.,  without  the  necessity  even  for  the  de- 
'^  posit  required  by  chapter  72.  All  these  foundations  being  thus 
"  free,  the  fundamental  part  of  the  declaration  of  1743  is  inap- 
"  plicable  to  them,  and  arts.  1  and  21  are  without  effect.  But 
'^  what  as  to  the  2nd  article  which  prohibits  testamentary  dispo- 
*'  sitions  for  the  purpose  of  forming  such  establishments  before 
^'  the  issue  of  letters  patent  ?  It  must  be  said,  that  inasmuch  as 
'^  there  is  no  longer  need  of  letters  patent,  this  article  no  longer 
<'  applies  to  the  foundation  of  libraries,  which  is  a  benevolent 
"  object  within  the  limit  of  the  law,  according  to  the  provisions 
*'  of  Art.  869  of  the  Civil  Code,  so  long  as  the  Trustees  do  not 
^'  exceed  the  limits  prescribed  by  the  statute  as  to  the  annual 
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"value  of  the  immoveables  which  can  be  acquired  by  tbtm. 
"  This  article  of  the  Civil  Code  justifies  the  appointment  of 
"  Trustees  made  by  the  testator,  to  carry  out  his  benevolent  in- 
"  tentions,  and  sanctions  the  doctrine  or  value  cum  cnpere  potent 
"  invoked  by  the  Defendants.  In  fact  this  Art.  869  has  intro- 
"  duced,  if  it  has  not  confirmed,  the  English  jurisprudence.  The 
"  testator  wished  to  establish  a  publie  library.  That  was  his 
"  object,  and  not  the  creation  of  a  corporation.'* 

The  Statute,  chap.  72,  required  money  to  be  paid  by  ten 
individuals  and  a  declaration  containing  the  corporate  name  of 
the  institution  ;  its  purpose  ;  the  amount  of  money  or  money's 
worth  subscribed  by  them  for  the  use  thereof;  the  names  of 
those  who  were  to  be  the  first  trustees  ;  the  mode  in  which  their 
successors  are  to  be  appointed  or  by-laws  made  for  their  appoint- 
ment or  the  admission  of  members,  or  for  any  other  purposes, 
and  generally  such  other  particulars  and  provisions  as  they  may 
think  necessary  ^^ not  œntrary  to  this  act  or  to  Jaw'*  This 
declaration  is  to  be  fyled  in  the  office  of  the  Eegistrar  of  the 
County. 

By  Sec.  4.  After  the  accomplishment  of  these  formalities  the 
Direétors  or  trustees  of  any  such  institutions  and  their  successors 
become  a  body  corporate  with  such  powers  and  immunities  as 
are  vested  in  such  bodies  hy  law,  evidently  intending  that  they 
should  remain  subject  to  all  existing  restrictions  and  prohibitions. 

By  Sect.  6.  It  is  specially  enacted  that  any  library,  associa- 
tion, situate  in  any  town  having  three  thousand  inhabitants  or 
more,  may  hold  real  property  not  exceeding  in  annual  value  the 
sum  of  two  thousand  dollars. 

Not  a  word  is  to  be  found  in  this  statute  allowing  said  corpo- 
ration to  receive  devises  of  land  or  bequests,  or  authorizing  such 
bequests  or  devises  for  the  purpose  of  establishing  such  institu- 
tions. 

According  to  the  terms  of  the  statute  itself,  no  such  institution 
can  be  forfned  in  accordance  with  the  intention  of  the  testator, 
the  trustees  cannot  avail  themselves  of  this  statute  for  the  pur- 
pose of  establishing  this  library  and  museum. 

The  establishment  contemplated  by  the  testator  is  one  which 
cannot  be  formed  under  it.  How  is  it  possible  then  to  contend 
that  this  statute  can  have  any  bearing  on  this  case  ? 

The  right  given  to  not  less  than  ten  persons  to  form  an  asso- 
ciation by  subscribing  a  certain  sum  of  money  for  the  establish- 
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ment  of  a  library,  with  a  right  to  hold  property  to  an  amount  of 
two  thousand  dollars  annual  value,  is  the  sole  object  contemplated 
by  this  statute,  and  this  is  totally  different  from  the  fact  of  be- 
queathing money  or  property  for  the  purpose  of  creating  a  library 
and  museum  corporation.  The  provisions  of  this  statute,  chap. 
72,  can  be  carried  out  independently  and  together  with  those  of 
the  Edict  of  1743.  If  the  statute  contains  no  repeal  of  any  of 
the  articles  of  the  Edict,  and  if  they  do  not  conflict  with  one 
another,  as  is  apparent,  from  what  can  the  repealing  disposition 
be  gathered  ? 

There  is  assuredly  no  shadow  of  an  argument  to  be  drawn 
from  this  statute.  Because  the  law  permits  any  ten  persons  to 
subscribe  the  amount  necessary  to  establish  a  library  afler  they 
have  complied  with  the  conditions  required,  and  gives  them  cor- 
porate rights  subject  to  all  existing  laws,  with  the  privilege  how- 
ever of  holding  property  to  the  amount  of  two  thousand  dollars, 
it  does  not  follow  that  a  then  existing  law  forbidding  the  bequest 
and  devise  of  property  to  create  a  corporation  by  will  or  other- 
wise is  thereby  repealed.  The  most  which  could  be  said  is  that 
supposing  a  corporation  was  so  established  it  could  purchase  pro- 
perty or  receive  property  by  donation  to  the  amount  required  to 
complete  this  amount  of  two  thousand  dollars  annual  value.  Bat 
it  never  was  pretended  that  such  a  corporation  was  in  existence 
or  ever  was  intended  to  be  formed.  How  then  can  this  statute 
have  any  effect  on  the  question  ? 

The  error  of  this  pretension  on  the  part  of  the  learned  judge 
is  still  more  obvious  when  compared  with  his  decided  opinion  as 
to  the  existence  of  the  Edict  as  the  law  of  Lower  Canada.  The 
following  are  the  very  words  used  by  him  in  the  report  of  the 
judgment  : 

^'  The  plaintiffs,  he  proceded  to  say,  cannot  fail  to  succeed  if 
'^  these  dispositions  of  the  declaration  are  still  in  force.  The  de- 
^^  fendants  have  therefore  endeavored  to  show  that  they  have  been 
"  abrogated  :  1st.  By  the  introduction  of  unlimited  power  of 
"  bequest.  They  have  invoked  under  this  head  the  Act.  41, 
^^  George  III.  ;  but  this  Act  has  not  had  the  effect  which  the  de- 
^'  fendants  allege,  for  a  restriction  is  placed  on  the  right  of  dis- 
^'  posing  by  will.  This  disposition  is  reproduced  in  Art.  831  of 
'^  the  Civil  Code.  His  Honor  cited  the  Statute  excluding  bequests 
^'  to  corporations  which  have  not  been  granted  permission  to  receive 
^<  them.  This  disposition  maintained  the  laws  of  mainmorte  which 
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^^  previously  existed.  The  first  pretention  of  the  defendant  was, 
"  therefore,  unfounded.  2nd.  By  the  incompatihility  of  the  pro- 
^'  visions  of  the  Declaration  with  the  Royal  Prerogative  of  the 
'^  English  Sovereign.  The  defendants  have  contended  that  the 
^'  provisions  of  the  declaration  of  1743  had  the  effect  of  restrict- 
"  ing  the  Royal  Prerogative,  hy  imposing  formalities  which  do 
^^  not  exist  in  England,  and  that  thus  its  dispositions  have  heen 
*^  in  effect  abrogated  by  the  Cession,  leaving  out  the  English  law 
^^  in  force  in  this  respect.  Whatever  may  be  the  prerogative  of 
^^  the  Crown  of  England,  it  is  admitted  that  in  the  Colonies  this 
^^  Royal  Prerogative  may  be  restricted,  in  all  that  does  not  pertain 
"  to  the  fundamental  principles  and  rights  on  which  the  sovereign 
'*  authority  rests,  if  formal  laws  exists  in  the  colony  restricting 
"  the  prerogative  (Chitty,  Prerogative  of  the  Crown,  pp.  25,  32)  ; 
'^  and  that  resort  must  be  had  to  the  charter  of  the  colony,  or  to 
^'  the  treaty  by  which  the  colony  was  acquired.  In  substance» 
*^  the  Declaration  of  1743  is  in  conformity  to  the  common  law  of 
^'  England.  The  difference  then  could  only  be  as  to  the  formali- 
^^  ties,  and  even  supposing  that  the  Royal  Prerogative  prevailed, 
^^  it  could  only  be  as  to  the  question  of  form.  It  cannot  be  deni- 
^'  ed,  however,  that  although  by  Magna  Charta  it  was  forbidden 
"  to  make  gifts  to  religious  communities  directly  or  by  trusts, 
"  this  prohibition  did  not  extend  to  the  establishment  of  schools, 
^'  nor  to  gifts  made  for  the  support  of  the  poor,  or  for  other  ohsr 
'^  ritable  objects.  Our  Declaration  of  1743  could  not  on  this 
*^  point  restrict  the  Royal  Prerogative,  since  the  exercise  of  that 
**  Prerogative,  was  not  necessary  to  render  valid  such  dispositions. 
'^  The  second  ground  of  the  defendants  must  therefore  be  over- 
"ruled." 

The  second  ground  given  by  the  learned  judge  is  that  the  two 
trustees  were  vested  with  the  estate  for  the  purpose  mentioned  by 
the  will. 

There  is  no  doubt  that  the  entire  estate  was  put  in  the  hands 
of  the  trustees  ;  but  it  is  equally  undoubted  that  they  are  appoint- 
ed as  the  mere  conduits  of  the  estate  which  is  ^iven  to  and  vested 
in  the  Corporation  to  be  formed,  according  to  the  directions  of 
the  testator  and  to  which  they  are  ordered  to  transmit  it  forth- 
with. It  is  equally  manifest  that  the  trustees  have  no  interest 
whatever  in  the  estate,  they  receiving  but  a  slight  compensation, 
as  the  testator  expresses,  for  their  trouble  in  conveying  the  estate. 
But,  admitting  that,  under  the  will,  these  trustees  were  vested 
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with  the  estate  for  the  purpose  meutioned  iu  the  will,  the  entire 
question  remains  ;  is  such  a  legacy  sanctioned  hy  the  law  ?  is  it 
contrary  to  the  dispositions  of  the  Edict  ?  and  is  this  Edict  still 
in  force  in  this  Province  ?  And,  as  these  points  have  heen  fully 
examined  above,  the  Appellants  will  not  revert  to  them  anew. 

The  third  ground  of  the  judgment  is  that  under  article  869  of 
the  Civil  Code,  the  fiduciary  l^atees  can  hold  and  manage  the 
estate  so  as  to  carry  out  the  desires  of  the  testator. 

This  point  has  been  also  fully  discussed.  As  it  has  been  shewn, 
this  Article  is  not  introductory  of  any  new  principle.  It  is  given 
by  the  Codifiers  as  the  expression  of  the  previous  existing  law, 
and  the  proviso  it  contains  is  repugnant  to  any  supposition  of  any 
intention  on  their  part  of  altering  it.  No  words  could  be  used  to 
indicate  more  plainly  that  the  anterior  dispositions  restricting 
devises  and  bequests  remained  in  full  force.  The  mere  reading  of 
it  must  convince  every  one  of  the  correctness  uf  this  view. 

^^  Art.  869.  A  testator  may  name  legatees  who  shall  be  merely 
<<  fiduciary  or  simply  trustees  for  charitable  or  other  lawful  pur- 
^^  poses  J  within  the  limits  permitted  by  law^ 

With  these  words,  how  can  it  it  be  conceived  that  the  intention 
of  the  Codifiers  was  to  change  all  our  system  of  devises  and 
bequests,  by  introducing  the  complete  system  of  trust,  as  recogniz- 
ed by  the  English  law,  utterly  unknown  to  ours  and  to  efface  all 
the  dispositions  of  the  Edict  prohibiting  devises  and  bequests,  for 
the  purpose  of  creating  establishments  or  institutions  for  chari- 
table or  useful  objects?  Far  from  leading  to  any  such  concluBion, 
this  article,  on  the  contrary,  evidently  confirms  whatever  restric- 
tions or  prohibitions  existed  as  positively  as  the  proviso  contained 
in  the  Article  831,  which  as  the  learned  judge  admits,  maintains 
the  laws  of  mainmorte  previously  existing.  If,  in  his  opinion, 
the  Article  831  maintains  the  law  of  mortmain,  which  is  none 
but  the  Edict  of  1743,  how  can  the  words  of  the  Article  869  be 
construed  to  have  a  contrary  effect  ? 

The  same  rule  ought  to  apply  to  both  articles,  and  as  well  to 
the  Statute  Chap.  72,  inasmuch  as  this  Statute  was  in  existence 
when  the  Code  was  made. 

In  reviewing  the  observations  made  by  the  learned  judge,  his 
argument  can  be  condensed  as  follows  : 

The  Edict  is  in  force,  as  is  shown  by  the  Art.  831,  but,  because 
a  Statute  was  passed  before  the  Code  which  serves  as  general 
Letters  Patent  to*any  institution  to  be  formed  by  private  subscrip- 
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tioDS  for  the  purpose  of  establishing  a  library  or  a  Mechanic's 
Institute,  according  to  its  provisions,  the  Article  869  has  so  far 
modified  the  existing  law  as  to  allow  a  bequest  and  a  devise  to 
be  validly  made,  for  the  purpose  of  creating  an  institution  by  two 
trustees  and  to  be  formed  ent.irely  independent  from  the  Statute, 
provided  such  bequest  does  not  amount  to  more  than  the  value 
of  two  thousand  dollars  annually  ;  notwithstanding  this  right  to 
hold  property  to  that  extent,  is  granted  only  to  institutions  form- 
ed according  to  this  Statute,  by  not  less  than  ten  persons  subscrib- 
ing together  the  amount  required  for  such  an  object. 

In  the  present  case,  the  learned  judge,  according  to  this  view, 
could  not  go  beyond  the  limitations  of  the  Statute  chap.  72,  and 
he  considers  the  heirs  entitled  to  set  aside  the  legacy  for  any  sum 
exceeding  the  capital  represented  by  the  annual  revenue  of  $2,000, 
but  only  after  the  trustees  shall  have  expended  such  an  amount. 
If  such  right  belongs  to  the  heirs,  according  to  the  doctrine  of  the 
ioaiped  judge,  then  they  have  an  unquestionable  right  to  have  it  so 
declared^by  the  Court,  and  as  the  legacy  comprises  the  entire  estate 
of  the  testator,  the  Appellants  were  entitled  upon  the  present  ac- 
tion to  have  a  judgment  limiting  this  legacy  to  that  amount. 

By  the  action  it  was  alleged  ;  that  the  estate  bequeathed  was 
worth  $200,000;  this  was  not  denied  by  the  Defendants.  They 
did  not  pretend  that  they  were,  in  any  manner,  entitled  to  convey 
part  of  this  estate  or  any  specified  amount  to  this  Corporation, 
but  claimed  to  be  entitled  to  the  possession  of  the  whole  ;  they 
did  not  establish  that  it  was  'an  institution  under  this  Statute 
and  which  could,  according  to  its  provisions  hold  property.  The 
Court  being  of  opinion,  as  it  is  clearly  proved,  that  this  Corpora- 
tion could  not  hold  or  receive  more,  or  the  object  of  the  legacy, 
which  was  the  establishment  of  a  library,  could  not  exceed  this 
sum,  it  should  have  so  declared  it,  and  annulled  the  devise  to  that 
extent. 

Here  again  in  this  very  Statute  allowing  the  establishment  of 
these  Libraries  and  Mechanic's  Institutes,  as  well  as  throughout 
every  other  act  creating  new  Corporations,  we  find  the  intention 
of  the  legislator  to  keep  these  bodies  subject  to  the  control  of  the 
Sovereign  power  and  to  maintain  all  the  restrictions  which  had 
been  so  carefully  and  so  wisely  provided  in  the  general  interest 
of  the  community.  They  are  allowed  to  hold  property,  only  to  a 
limited  amount,  what  is  absolutely  required  for  their  strict  wants, 
they  are  declared  to  have  only  such  powers  which  are  vested  by 
law  ill  bodies  corporate  but  none  others. 
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The  necessity  for  these  restrictions  still  exists  ;  their  useful- 
ness has  been  well  and  long  tried.  If  it  was  believed  more  advis- 
able or  beneficial  to  society  to  remove  them,  it  is  the  duty  of  the 
legislature  to  undertake  it,  and,  until  this  be  accomplished,  the 
Courts  are  bound  to  apply  the  law  as  it  stands,  and  cannot  make 
exception  for  the  most  favorable  case. 


Mr.  Barnard  for  Respondents  : 

The  ground  upon  which  the  Appellants  principally  rely  to  set 
aside  Mr.  Fraser's  will  is  the  ordinance  of  1743 — but  independ- 
ently of  that  ordinance,  they  assert  as  a  distinct  principle  of  our 
law  the  nullity  of  a  legacy  to  a  person  not  in  esse.  Moreover  in 
case  it  should  be  held  that  the  change  of  sovereignty  has  had  the 
effect  of  introducing  in  Canada  the  English  law  of  mortmain,  as 
a  branch  of  the  public  law,  they  contend  that  the  English  statute 
9  Geo.  2,  c.  36,  would  then  apply  and  be  equally  favorable  to 
them.  As  to  the  other  pretentions  of  the  Appellants  they  are  so 
manifestly  irrelevant  and  unfounded,  that  they  will  not  need  any 
but  a  passing  notice. 

The  Respondents  deny  that  the  ordinance  of  1743  is  in  force 
(in  the  sense  contended  for  by  the  Appellants),  and  next  they  say 
that  if  it  is  in  force,  it  only  applies  to  Ecclesiastical  Corpora- 
tions, {.  €,,  Corporations  on  the  one  hand  perpetual  and  on  the 
other  restricted  as  to  the  disposal  of  their  property,  and  liable  in 
consequence  to  the  objection  that  they  withdraw  a  considerable 
portion  of  the  real  estate  of  the  country  from  circulation  and 
commerce.  This  second  point  will  form  the  subject  matter  of  a 
separate  argument;  it  is  with  the  first  point  only  that  the  present 
argument  will  deal. 

The  following  are  the  propositions  at  present  submitted  by  the 
Respondents. 

lo.  Under  our  law  Corporations  are  under  the  control  of  the 
Crown,  and  can  only  possess  such  property  as  the  Crown  may 
allow,  but  its  sanction  need  not  precede,  it  is  equally  effective  if 
it  follows  it. 

In  other  words,  our  Code,  while  it  has  preserved  the  old  law 
of  mortmain  upon  which  the  ordinance  of  1743  was  based,  has 
not  reproduced  the  extreme  provisions  of  that  ordinance. 

2o.  Legacies  to  persons  not  in  esse  or  otherwise  incapable,  are 
valid  if  made  on  condition  that  they  become  capable,  cam  capere 
potvLtrit 
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3o.  Which  is  the  consequence  of  the  above,  a  legacy  to  a  non- 
existing  Corporation,  on  condition  of  its  obtaining  a  charter  from 
the  Crown,  is  valid. 

The  Respondents  will  also  maintain  as  a  separate  proposition, 
although  it  is  more  or  less  implied  in  the  preceding,  that  the 
legacy,  being  made  to  trustees,  was  valid  under  the  articles  of  our 
Code,  which  admit  the  unlimited  liberty  of  making  Wills,  and  in 
particular  under  art.  869. 

The  Appellants'  objection  to  the  first  of  the  above  proposi- 
tions is  founded  upon  art.  366  of  our  Code,  which  says  that 
the  disabilities  to  which  Corporations  are  subject  are  among 
others  : 

"  Those  comprised  in  the  general  laws  of  the  country  respect- 
''  ing  mortmains  and  bodies  corporate,  prohibiting  them  from 
"  acquiring  immoveable  property  or  property  so  reputed,  with- 
<<  out  the  permission  of  the  Crown,  except  for  certain  purposes 
^'  only,  and  to  a  fixed  amount  and  value." 

If  the  Appellants  are  to  be  believed  there  never  was  but  one 
law  in  force  in  this  country  respecting  mortmains,  and  that,  the 
ordinance  of  1743,  and  the  Code,  they  contend,  must  necessarily 
refer  to  it. 

The  point  to  be  determined  is  therefore  whether  the  Code  does 
refer  to  the  ordinance  of  1743  as  being  in  force,  for  if  it  does 
there  is  no  doubt  that  it  annuals  legacies  in  favor  of  non-existing 
Corporations,  (supposing  them  of  course  to  belong  to  the  class  of 
Corporations  to  which  it  applies)  even  those  which  contain  the 
condition  that  a  charter  be  obtained,  neither  is  there  any  doubt 
that  as  to  all  acquisitions  by  Corporations,  it  expressly  requires 
the  previous  consent  of  the  Crown. 

In  favor  of  the  Appellants'  view  is  the  circumstance  that  our 
Courts  have  on  several  occasions  assumed  that  the  ordinance  of 
1743  forms  part  of  our  laws.  While  fully  realising  the  extent 
of  the  prejudice  which  this  fact  must  create  against  them,  the 
Respondents  are  confident  they  will  be  able  to  shew  that  the 
ordinance  of  1743  has  never  been  held  to  be  in  force  in  the  sense 
understood  by  the  Appellants,  and  that  the  doctrine  really  laid 
down  in  those  cases,  however  unguarded  perhaps  the  language 
used,  far  from  conflicting  with  the  Respondents'  present  preten- 
sions, supports  them.  But  to  do  this  effectually,  the  whole  sub- 
ject must  first  be  viewed,  as  if  the  pretended  jurisprudence  had 
no  existence  whatever. 
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In  considering  the  Appellants'  pretension  that  art.  366  refers 
to  the  ordinance  of  1743,  it  will  be  noticed  how  small  is  the  por- 
tion of  it  which  they  have  dared  to  quote.  It  is,  at  all  events,  as 
a  whole,  that  it  should  be  viewed,  when  its  very  special  character 
is  clearly  perceived.  Not  that  it  affirmed  any  new  principle,  for 
the  law  of  France  had  always  subjected  Corporations  to  public 
control,  and  in  that  respect  as  Merlin  puts  it  ^'  cet  edit  renou- 
*^  velle  toutes  les  dispositions  des  lois  précédentes,*'  but  that 
under  pretext  of  adding  thereto,  what  the  same  author  calls 
'^  les  mesures  les  plus  propres  à  en  assurer  l'exécution,"  it  adopted 
for  the  purpose  of  enforcing  an  undoubtedly  correct  principle, 
provisions  of  the  most  extraordinary,  and  judged  by  modem 
ideas,  of  the  most  unreasonable  severity.  Legacies  in  favor  of 
existing  Corporations,  which,  subject  to  the  payment  of  a  tax  or 
"  droits  d'amortissement,^'  had  always  been  valid,  were  for  the 
future  strictly  prohibited,  as  were  also  conditional  legacies  to 
non-existing  Corporations,  while  gifts  of  land  to  Corporations  by 
deeds  inter  vivos  were  declared  absolutely  null  and  void,  unless 
previously  authorized,  the  formalities  to  be  observed  before  an 
authorisation  could  be  obtained,  being  so  numerous  and  onerous, 
as  to  be  almost  prohibitory — the  whole  system  being  in  fact  so 
extreme  and  exorbitant,  that  it  had  to  be  relaxed  almost  imme- 
diately after  (in  1762)  in  favor  of  hospitils  and  other  similar 
establishments:  After  which  came  the  Great  Kevolution  of 
1789  when  Corporations  were  not  only  repressed  but  entirely 
suppressed  as  inconsistent  with  free  institutions  ;  and  finally 
France  after  many  and  various  experiments,  was  glad  to  return 
to  its  old  common  law  on  the  subject  of  Corporations,  the  French 
law,  at  the  present  moment,  being  in  every  essential  particular 
what  it  was  before  1749. 

As  far  as  Canada  is  concerned,  it  would  be  strange  indeed,  if 
an  ordinance,  such  as  that  of  1743,  had  survived  untouched  by  the 
many  changes  which  our  laws,  since  that  date,  have  undergone  ; 
considering,  especially,  the  favor  shewn  by  our  Legislature  to  Cor- 
porations, including  Ecclesiastical  Corporations,  to  which,  with- 
out doubt,  the  ordinance  mainly  applied,  even  if  it  can  be  said 
to  have  applied  to  any  other.  Accordingly  a  strong  presumption 
exists  that  it  must  have  been,  in  some  way  or  other,  more  or 
less  extensively  modified,  and  the  more  closely  the  ordinance 
is  examined,  the  stronger  that  presumption  becomes,  until  it 
grows  finally  to  a  conviction,  that  nothing  of  it  remains,  save  the 
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general  prinoiple  which  it  affirmed  in  common  with  the  former 
laws. 

Art.  20  is  as  follows  : 

*^  Voulons  qu'aucuns  des  dits  biens  ne  puissent  être  donnés 
"  aux  dites  communautés  et  gens  de  main -morte,  par  des  dispo- 
'^  sitions  de  dernière  volonté,  et  entendons  comprendre  dans  la 
"  présente  prohibition,  les  nègres  esclaves  qui  servent  à  exploiter 
*^  les  habitations,  lesquels  à  cet  égard  ne  pourront  être  réputés 
"  meubles,  et  seront  regardés  comme  faisant  partie  des  dites 
"  habitations,  et  sera  la  disposition  du  présent  article,  exécutée 
"  quand  même  le  testateur,  au  lieu  de  laisser  aux  dites  commu- 
"  nautés  et  gens  de  main-morte  directement  les  dits  biens  et 
"  nègres  esclaves,  aurait  ordonné  qu'ils  seront  vendus  et  que  le 
"  prix  leur  en  serait  remis,  le  tout  a  peine  de  nullité." 

Art.  18  prohibits  notaries  from  passing  any  deeds  in  favor  of 
€orporations  <^  qu'après  qu'il  leur  aura  apparu  de  nos  dites  let- 
''  très  de  permission  et  arrêts  d'enregistrement  d'icellcs  desquel- 
"  les  lettres  et  arrêts,  il  sera  fait  mention  expresse  dans  les  dits 
"  contrats  et  actes,  à  peine  de  nullité,  même  d'interdiction  et 
"  dommages  et  intérêts  des  parties  s'il  j  écheoit,eten  outre  d'une 
<'  amende  qui  sera  arbitrée  suivant  l'exigence  des  cas,  et  appli- 
"  cable  moitié  au  dénonciateur  et  moitié  à  nous." 

And  article  19  is  of  a  similar  nature  ^^  Défendons  à  toutes 
*'  personnes  de  prêter  leur  nom  aux  dites  communautés  et  gens 
"  de  main-morte,  pour  posséder  aucun  des  dits  biens,  à  peine  do 
^^  dix  mille  livres  d'amende,  laquelle  sera  appliquée  ainsi  qu'il 
"  est  porté  par  l'article  précédent." 

The  following  articles  relate  to  the  formalities  to  bo  observed 
to  obtain  a  license  in  mortmain.  They  should  be  read  in  view 
of  the  fact  that  the  ordinance  of  1666  against  mortmains  had 
the  following  : 

"  Afin  que  l'espérance  d'obtenir  des  lettres  patentes  après  coup 
"  ne  serve  plus  de  prétexte  de  commencer  l'érection  d'aucun  mo- 
"  nastère  sans  notre  autorité,  nous  avons  déclaré  tels  monastères, 
"  etc.,  indignes  d'en  obtenir  ci-après."  This  provision,  so  curious- 
ly indicative  of  the  old  French  regime  had  evidently  proved  in- 
effectual, and  hence  the  following  articles  in  the  ord.  of  1743. 

III.  "  Ceux  qui  voudront  faire  une  fondation  ou  établissement 
^^  de  la  dite  qualité  par  des  actes  entrevifs,  seront  tenus,  avant 
"  toutes  choses,  de  présenter  aux  gouverneurs,  lieutenans  gêné* 
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**  raux  pour  nous  et  intendans,  ou  aux  gouverneurs  particulierB 
"  et  ordonnateurs  des  dites  colonies,  le  projet  de  l'acte  par  lequel 
'^  ils  auront  intention  de  faire  la  dite  fondation  ou  le  dit  établis- 
"  Bcment,  pour,  sur  le  compte  qui  nous  en  sera  rendu,  en  obtenir 
"  la  permission  par  nos  lettres  patentes,  le8<juels  ne  pourront-être 
**  expédiées,  s'il  nous  plait  de  les  accorder,  qu'avec  la  clause  ex- 
"  presse  qu'il  ne  pourra  être  fait  aucune  addition,  ni  autre  cliaB- 
"  gement  au  dit  projet,  lorsqu'après  l'enr^btrement  des  dites 
"  lettres  en  nos  Conseils  Supérieurs,  l'acte  proposé  pour  faire  le 
"  nouvel  établissement  sera  passé  dans  les  formes  requises  pour 
<^  la  validité  des  contrats  ou  des  donations  entrevifs. 

IV.  "  Déclarons  que  nous  n'accorderons  aucunes  lettres  paten- 
^^  tes  pour  permettre  une  nouvelle  fondation  ou  établissement 
'*  qu'après  nous  être  fait  rendre  compte  de  l'objet  et  de  l'utilité  du 
*'  dit  établissement,  ainsi  que  de  la  nature,  valeur  et  qualité  des 
"  biens  destinés  à  le  doter,  et  après  avoir  pris  l'avis  des  dits  gou- 
^^  verneurs,  lieutenans-généraux  pour  nous  et  intendans,  ou  des 
'^  dits  gouverneurs  particuliers  et  ordonnateurs,  et  même  le  con- 
'^  sentement  des  communautés  ou  hôpitaux  déjà  établis  dans  la 
'*  colonie  où  la  dite  fondation  sera  projetée,  et  des  autres  parties 
"  qui  pourront  y  avoir  un  intérêt. 

V.  "  Il  sera  fait  mention  expresse,  dans  les  dites  lettres,  des 
'^  biens  destinés  à  la  dotation  du  dit  établissement,  et  il  ne  pour- 
"  ra  y  en  être  ajouté  aucun  autre,  soit  par  donation,  acquisition 
"  ou  autrement,  sans  obtenir  nos  lettres  de  permission,  ainsi  qu'il 
**  sera  dit  ci-après,  ce  qui  aura  lieu  nonobstant  toutes  clauses  ou 
"  dispositions  générales  insérées  dans  les  dites  lettres  patentes,  par 
"  lesquelles  ceux  qui  les  auraient  obtenues  auraient  été  déclarés 
"  capables  de  posséder  des  biens-fonds  indistinctement. 

VI.  "  Voulons  que  les  dites  lettres  patentes  soient  communi- 

*'  quées  à  nos  procureurs-généraux,  aux  dits  conseils  supérieurs, 

"  pour  être  par  eux  fait  telles  réquisitions  ou  pris  telles  conclu- 

"  sions  qu'ils  jugeront  à  propos,  et  qu'elles  ne  puissent-être  enre- 

"  gistrées  qu'après  qu'il  aura  été  informé,  à  la  requête  de  nos 

"  dits  procureurs-généraux,  de  la  commodité  ou  incommodité 

**  de  la  fondation  ou  établissement,  et  qu'il  aura  été  donné  com- 

^^  munication  des  dites  lettres  aux  communautés  ou  hôpitaux 

"  déjà  établis  dans  la  colonie  ou  l'établissement  sera  projeté,  et 

•*  autres  parties  qui  pourront  y  avoir  intérêt,  le  tout  à  peine  de 

<   nullité  de  l'enregistrement  des  dites  lettres  en  cas  d'omission 

*<  des  dites  formalités. 
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VII.  ^*  Cenx  qui  voudront  fonner  opposition  a  Tenr^stre- 
<<  ment  des  dites  lettres,  pourront  le  faire  en  tout  état  de  cause 
^'  avant  Tairêt  d'enregistrement,  et  même  après  le  dit  arrêt,  s'ils 
'^  n'ont  pas  été  appelés  auparavant,  et  seront  toutes  les  opposi* 
''  tions  communiquées  à  nos  dits  procureurs-généraux,  pour  y 
"  être,  sur  leurs  conclusions,  statué  par  nos  dits  conseils  supé- 
*^  rieurs  ainsi  qu'il  appartiendra. 

VIII,  "  Nos  dits  conseils  supérieurs  ne  pourront  procéder  à 
'^  l'enregistrement  des  dites  lettres  ni  statuer  sur  les  oppositions 
"  qui  seront  formées  au  dit  enregistrement  que  lorsque  les  gou- 
^^  vemeurs,  lieutenans-généraux  pour  nous  et  intendans,  ou  les 
"  gouverneurs  particuliers  et  ordonnateurs  y  seront  présents,  à 
"  peine  de  nullité  des  arrêts  qui  pourraient-être  sur  ce  rendus  en 
"  l'absence  des  dits  officiers. 

IX.'  *^  Déclarons  nuls  tous  les  établissemens  de  la  qualité  mar- 
**  quée  à  l'article  premier  qui  n'auront  pas  été  autorisés  par  nos 
"  lettres  patentes  enregistrées[en  nos  dits  conseils  supérieurs,  com- 
"  me  aussi  toutes  dispositions  et  actes  faits  en  leur  faveur  direc- 
*'  tement  ou  indirectement,  et  ce  nonobstant  toutes  prescriptions 
"  et  tous  consentemens  exprès  ou  tacites  qui  pourraient  avoir  été 
"  donnés  à  l'exécution  des  dîtes  dispositions  ou  actes  par  les 
^'  parties  intéressées,  leurs  héritiers  ou  ayant  cause,  nous  réser- 
^^  vant  néanmoins,  à  l'égard  des  établissements  qui  subsistent 
^'  paisiblement  et  sans  aucune  demande  formée  avant  la  présente 
"  déclaration  pour  les  faire  déclarer  nuls,  d'y  pourvoir,  ainsi  qu'il 
"  appartiendra,  après  que  nous  nous  serons  fait  rendre  compte  de 
^'  l'objet  et  qualité  des  dits  établissements. 

Speaking  of  these  formalities  but  alluding  more  particularly 
to  the  ordinance  of  1749  Thibeault  Lefebvre  p.  LXI,  says  : 

'*  Le  fondateur  d'une  maison  religieuse  devait  parcourir  la 

'^  filière  administrative  suivante.   Il  devait  lo  faire  dresser  l'acte 

"  de  fondation  pardevant  notaires  2o  faire  procéder  à  une  en- 

"  quête  de  commodo  et  încommodo  auprès  des  Evêques,  des  com- 

"  munautés  d'habitans  et  des  directeurs  d'établissemens  religieux 

"  déjà  établis  3o  se  pourvoir  en  autorisation  devant  le  roi  pour 

"  obtenir  Lettres  Patentes  4o  provoquer  la  délibération  et  le 

"  consentement  des  communautés  d'habitans  5o  solliciter  l'ap- 

"  probation  de  l'Evêque  60  demander  une  enquête  judiciaire 

"  dont  on  chargait  ordinairement  le  Bailli  ou  sénéchal  7o  at- 

"  tendre  enfin  l'enregistrement  des  lettres  patentes  d'autorisation 

"  sur  les  Registres  du  Parlement  du  Ressort,  lequel  ordonnait 
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"  cet  enrogistremeDt  par  un  arret  rendu  sur  les  requisitions  du 
'*  Procureur  Général." 

And  what  is  worthy  of  special  notice  is  that  the  effect  of  this 
ordinance  of  1743  was  really  to  take  away  the  power  of  granting 
licenses  in  Mortmain^  from  the  Crown,  to  vest  it  in  the  Legisla- 
ture, for  to  any  one  conversant  with  the  gradual  limitation  of  the 
once  purely  royal  authority  in  France,  such  is  the  meaning  of  the 
above  cited  declarations  of  the  King,  whereby  he  binds  himself 
not  to  grant  licenses  except  in  a  certain  manner. 

This  is  pointed  out  in  the  following  passage  of  Thibeault 
Lefebvre  p.  LXIII,  but  the  whole  passage  will  be  found  to  throw 
considerable  light  upon  the  subject  generally  : 

"  Le  pouvoir  absolu  après  avoir  accumulé  les  formalités  pour 
^^  entraver  les  fondations  arrivait  ainsi  à  lesprohiber  où  à  les  per- 
*^  mettre  suivant  son  bon  plaisir.  Un  droit  si  illimité  pouvait 
"  arriver  à  tous  les  scandales  de  l'arbitraire.  Accordées  ou  re- 
^'  fusées  sous  l'inspiration  des  idées  dominantes  au  moment  où 
"  on  les  demandait,  les  autorisations  pouvaient  se  changer,  tantôt 
'^  en  des  prohibitions  inexpliquées,  tantôt  en  permissions  irréflé- 
^^  chies.  Selon  le  caprice  ou  le  sentiment  du  ministre  aux 
^^  affaires,  selon  la  nature  de  l'établissement  ne  pouvaient  elles 
*'  pas  toujours  être  accordées  ou  refusées.  Le  fléau  de  Tarbi- 
^'  traire  est  continuellement  à  craindre,  quand  l'exécution  des 
^'  contrats  privés  est  subordonné  aux  volontés  de  l'administra- 
"  tion.  Je  remarque  qu^on  en  craignait  les  effets^  car  07i  n'avait 
"  confié  le  droit  d^ accorder  ou  de  refuser  les  autorisations  qu'au 
^*  pouvoir  investi  de  la  puissance  législative.  Mais  ce  n'était 
^^  pas  sous  l'ancienne  monarchie  une  garantie  suffisante  contre 
"  l'arbitraire.  L'arbitraire  n'était-il  pas  alors  dans  le  pouvoir 
'<  législatif,  comme  dans  l'administration,  ou  plutôt  parceque 
"  tout  était  confondu  n'y  avait-il  pas  arbitraire  partout.  Il  n'y 
"  eût  eu  quelque  garantie  contre  le  bon  plaisir  gouvernemental  que 
'^  si  une  autorisation  donnée,  se  fût  étendue  a  tout  un  genre 
<'  d'établissement,  comme  en  droit  romain.  Si  en  outre  on  n'eût 
"  pas  exigé  de  chaque  établissement  du  même  genre,  une  autori- 
"  sation  nouvelle  spéciale  pour  se  former,  et  surtout  si  on  n'eût 
"  point  forcé  les  associations  établies  à  demander  une  autorisa- 
^^  tion  pour  chaque  nouvelle  acquisition,  car  les  pouvoirs  publics 
**  en  permettant  à  une  association  de  se  former,  ne  lui  accor- 
"  daient-ils  pas  en  même  temps  le  droit  de  vivre  et  de  s'en  procu- 
<*  rer  les  moyens," 


1 


THE  FRASER  INSTITUTE  CASE.  301 

Finally  it  should  be  observed  that  article  ten  revokes  the 
powers  given  to  Corporations  in  their  charters  '^  voulons  que  la 
"  présente  disposition  soit  observée  nonobstant  toutes  clauses  ou 
^^  dispositions  générales,  qui  auraient  été  insérées  dans  les  lettres 
"  patentes  ci>devant  obtenues  pour  autoriser  l'établissement  des 
^'  dites  communautés  par  lesquelles  elles  auraient  été  capables  de 
"  posséder  des  biens-fonds  indistinctement." 

Such  being  the  ordinance  of  1743  and  the  system  it  introduced, 
a  system  so  peculiar  as  not  to  be  reconcilable  with  any  other, 
stringent,  subversive  of  former  and  conflicting  with  posterior 
laws,  it  seems  a  most  extraordinary  pretension  for  the  Appel- 
lants, solely  on  the  strength  of  a  general  and  somewhat  vague 
reference  in  the  Code  to  the  laws  of  the  country  respecting 
mortmains,  to  pretend  that  such  a  system  has  been  re-enacted 
— and  to  say  that  the  ordinance  of  1743  jmre  et  simple  is  now  in 
force,  without  change  or  modification,  either  that  of  1762  or  any 
other — in  a  word  that  it  is  as  much  in  force  as  if  it  had  been 
bodily  inserted  in  the  Code.  But  if  the  Code  refers  to  the  ordin- 
ance of  1743,  how  is  it  that  instead  of  a  particular  reference  to 
it,  it  should  refer  to  the  general  laws  of  the  country  ?  if  that 
ordinance  is  in  force,  then  the  general  laws  of  the  country  are 
not — and  even  if  this  ordinance  were  one  which  could  co-exist 
with  other  laws,  where  are  those  other  laws,  in  the  system  of  the 
Appellants  ?  But  again  if  the  ordinance  is  in  force  are  we  to  hold 
that  negroes  are  still  slaves,  to  be  classed  as  moveable  or  immov- 
eable property,  according  to  circumstances,  or  that  the  penalties 
in  the  ordinance  mentioned  can  be  enforced,  or  that  the  Grown 
cannot  grant  licenses  in  mortmain,  or  that  it  can  only  do  so  on 
observing  the  formalities  above  cited,  or  that  charters  issued  by 
the  Crown  granting  the  power  of  holding  land  with  or  without 
limits,  and  without  the  necessity  of  any  further  authorisation, 
are  of  no  validity  ?  Are  the  Appellants  after  asserting  that  the 
ordinance  is  in  force,  to  be  allowed  to  turn  round  and  say  that 
what  they  mean  is,  not  that  the  whole  ordinance  is  in  force,  but 
that  some  portion  of  it  only  is,  when  the  only  article  upon  which 
they  rely  or  can  rely,  does  not  mention  the  ordinance  at  all  and 
what  is  more,  when  not  a  word  in  the  whole  Code  and  Codifiers* 
Reports  can  be  found  even  alluding  to  it,  either  directly  or  in- 
directly. 

Such  are  a  few  of  the  difficulties  which  the  Appellants'  inter- 
pretation of  the  366  article  of  the  Code,  must  give  rise  to.    But 
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the  Respondents,  not  content  with  shewing  the  unconclusive 
character  of  that  interpretation,  will  now  proceed  to  submit  their 
own. 

By  the  terms  "  the  general  laws  of  the  country  respecting 
mortmains'*  the  Code  refers  to  the  general  principles  of  the  law 
of  mortmain  upon  which  the  ordinance  of  1743  was  founded,  but 
it  has  not  reproduced  the  extreme  provisions  of  that  ordinance, 
and  more  particularly  that  which  required  the  ^*  previous  sane- 
tion/'  In  consequence- what  the  Code  lays  down  is  the  general 
principle  that  all  real  estate  acquired  by  Corporations  without 
the  special  permission  of  the  Crown  is  liable  to  forfeiture,  at  the 
suit  of  the  Crown,  while  the  exception  which  the  Code  contains 
^'  as  to  property  acquired  by  certain  Corporations  and  to  a  fixed 
^'  amount  and  value"  is  evidently  founded  upon  our  statutory 
legislation,  whereby  Corporations  have  been  authorised  by  their 
charter,  in  a  general  way,  and  once  for  all,  to  purchase  land, 
many  without  limits,  and  most  of  them,  within  certain  limits. 

To  prove  that  this  is  the  true  interpretation  the  Respondents 
will  shew  that  the  terms  used  by  the  Code  are  those  of  the  old 
and  modern  law  of  France  as  well  as  those  of  the  law  of  England, 
and  that  they  have  always  been  interpreted  as  the  Respondents 
now  interpret  them. 

With  r^ard  to  the  old  French  law  before  the  ordinance  of 
1743-1749  Racquet  p.  366  lays  it  down  as  follows. 

"  Aussi  pour  maxime  et  vrai  fondement  du  droit,  il  est  besoin 
'^  de  tenir  pour  certain,  ferme  et  stable,  que  par  les  anciennes  or- 
"  donnances,  lois  et  Statuts  du  Royaume,  de  tout  temps  înviola- 
'^  blement  gardés  en  icelui,  il  est  défendu  à  gens  d'église,  oommu- 
'^  nantis  et  autres  gens  de  main-morte  d'acquérir ,  tenir  et  poné' 
<'  der  aucuns  héritages,  etc.,  dedans  le  Royaume,  sans  permission, 
''  congé  ou  license  des  Rois  de  France. 

And  Pothier  des  Personnes,  p.  633,  explains  what  is  meant  by 
the  défense  d^ acquérir,  the  very  words  used  in  art.  366  of  our 
Code  :  '^  Avant  l'édit  de  1749,  les  communautés  n'étaient  point 
"  absolument  incapables  d'acquérir  des  héritages,  elles  acqué- 
^<  raient  valablement,  sauf  à  pouvoir  être,  comme  nous  l'avons  vu, 
«  contraintes  à  vider  leurs  mains  dans  un  certain  temps  de  ce 
"  qu'elles  avait  acquis.  C^ était  plutôt  la  faculté  de  retenir  qui 
"  leur  manquait,  que  la  faculté  d^ acquérir ^ 

As  to  the  modem  law  of  France,  art.  910  of  the  Code  Napo- 
leon is  as  follows  : 
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^^  Les  dispositions  entre  vif  s  ou  par  testament  au  profit  des  hos- 
^'  piceS)  des  pauvres  d'une  commune,  ou  d'<^tablissement8  d'utilité 
'*  publique,  n'auront  leur  eflfet  qu'autant  qu'elles  seront  autorisées 
"  par  une  ordonnance  Royale." 

In  so  far  as  the  present  question  is  concerned  the  terms  of  this 
article  are  entirely  analogous  to  those  of  our  article  366 — The 
difference  between  the  two  articles  has  reference  to  another > 
entirely  different  matter.  With  us  the  charter  which  creates  the 
Corporation  mentions  the  amount  of  real  property  it  can  aoquire, 
and  so  long  as  the  limit  has  not  been  exceeded,  it  can  go  on  ac- 
quiring by  gift,  will  or  otherwise  without  any  further  permis- 
sion: whereas  in  France  the  amount  of  real  estate  which  the 
Corporation  can  hold  is  not  fixed  in  its  charter,  and  at  all  events 
it  cannot  acquire  any  kind  of  property  by  gift  any  more  than  by 
will — without  the  permission  of  the  Crown.  How  then  are  those 
terms  the  "permission  of  the  Crown"  interpreted  ?  It  is  universally 
admitted  or  rather  assumed  that  the  permission  need  not  be  a 
previous  one — ^for  it  does  not  seem  even  to  have  occurred  to  any 
one  that  it  could  be  pretended  that  the  permission  could  be  other- 
wise than  a  subsequent  one.  The  questions  however  which  have 
actually  arisen  upon  this  article  are  well  calculated  to  shew  how 
different  the  ideas  of  public  policy  which  now  prevail  in  France, 
in  such  matters,  from  the  principles  laid  down  in  the  ordinance 
of  1743. 

2  Troplong  Don.  No.  677.  '*  Toute  donation  doit  être  accep- 
"  tée,  ainsi  que  nous  le  verrons  plus  bas,  et  il  faut  qu'elle  soit 
"  acceptée  du  vivant  du  donateur,  mais  pendant  les  délais  pour 
"  obtenir  l'autorisation  d'accepter,  le  donateur  peut  décéder,  et 
'^  alors  la  donation  devient  caduque.  C'est  une  perte  éprouvée 
^  par  les  établissements  publics,  par  un  fait  qui  n'est  pas  le  leur, 
"  et  ce  qui  est  plus  grave,  par  le  fait  de  leur  état  de  tutelle — or 
'*  en  principe  la  tutelle  doit  protéger,  elle  ne  doit  pas  nuire." 

"  Il  y  a  un  autre  danger. 

"  En  règle  générale,  les  fruits  et  intérêts  de  la  ehose  léguée, 
"  ne  courent  que  du  jour  de  la  demande  en  délivrance.  Mais 
"  comment  un  établissement  public  qui  n'a  pas  encore  reçu  l'au* 
"  torisation  du  gouvernement  pour  accepter  le  legs  qui  lui  est 
"  fait,  pourrait-il  intenter  une  demande  en  délivrance  ?  Il  fau- 
"  dra  donc  qu'il  perde  les  fruits  et  les  intérêts  pendant  tout  le 
"  temps  que  la  procédure  en  autorisation  sera  pendante  devant- 
^'  l'autorité  administrative.  Voilà  encore  une  perte  dont  les  éta* 
**  blissements publics  sont  victimes  sans  aucun  motif  raisonn  able." 
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As  to  the  lutter  claim  for  interest,  &c.,  some  writers  and  among 
others  Demolombe,  Vol.  18  No.  601,  think,  contrary  to  Troplong's 
opinion,  that  the  subsequent  authorisation  by  the  government 
has  a  retroactive  effect,  so  that  the  Corporation  can  claim 
interest  à  die  mortis.  But  as  to  the  other  grievance  pointed  out 
by  Troplong  it  has  been  admitted  to  be  a  real  one,  and  a  new 
law  has  accordingly  been  parsed  which  makes  the  provisional  ac- 
ceptation by  the  Corporation  sufficient — provided  the  final  per- 
mission be  obtained  from  the  Crown. 

8o  much  for  the  old  and  modern  French  law,  but  as  the  Code 
specially  recognises  the  high  prerogative  of  the  Crown  whereby 
it  erects  Corporations  and  grants  them  licenses  in  mortmain,  the 
English  authorities  are  even  of  more  importance  in  thb  matter, 
than  the  French,  since  the  extent  of  the  prerogative  of  the  Crown 
is  to  be  determined  by  the  public  law  of  England. 

Now  upon  reference  it  will  be  found  that  in  point  of  fact  the 
terms  of  art.  366  have  been  taken  from  Blaokstone,  who  says  pp. 
268  and  269  :  "  It  always  was  and  still  is  necessary  for  Corpora- 
tions to  have  a  license  in  mortmain  from  the  Crown  ^^  to  enable 
"  them  to  purchase  landj'^  which  however  does  not  mean  that  the 
licence  must  precede  the  purchase,  since,  as  Blackstone  goes  on 
to  explain,  p.  273,  '*  it  always  was  in  the  power  of  the  Crown,  in 
granting  a  license  in  mortm^iin  to  remit  the  forfeiture.  And  this 
will  be  found  to  be  one  of  the  best  established  principles  of  the 
English  law  in  connection  with  the  prerogatives  of  the  Crowu, 
for  at  the  time  of  the  revolution  of  1688,  doubts  were  conceived 
how  far  the  licence  of  the  Crown  dispensing  with  the  statutes 
which  prohibited  alienations  in  mortmain  was  valid  ;  and  the  7 
and  8  William  III,  c.  37,  was  in  consequence  passed,  providing 
that  the  Crown  may  grant  licenses  at  its  own  discretion  to  aliène 
or  take  in  mortmain,  and  nothing  can  show  more  clearly  the  in- 
conveniences of  the  previous  authorisation  principle  than  does 
this  statute.  In  this  connection  the  following  passage  from 
Highmore,  p.  75  and  96,  is  interesting  : 

^^  Many  of  the  Kings  of  England  have  claimed  a  power  of  dis- 
"  pensing  with  statutes,  which  power  was  carried  to  such  a 
^*  height  in  the  reign  of  James  II,  and  found  to  be  of  such  dan- 
**  gerous  consequence  as  to  make  the  execution  of  the  most  ncces- 
^'  sary  laws  in  effect  precarious,  and  merely  dependent  upon  the 
*  '  pleasure  of  the  Prince  ;  and  it  is  seemingly  highly  incongruous 
^^  that  the  King  should  have  a  kind  of  [absolute  unlimited  power 
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*•  of  dispensing  with  law,  wherein  the  church  and  state  have  the 
^^  highest  interest,  when  at  the  same  time  he  has  no  power  to  di»- 
"  pense  with  any  law  which  vests  the  least  right  or  interest  in  a 
^^  private  suhject.  As  soon  as  William  the  3rd  had  accepted  the 
"  Crown,  this  dispensing  power  was  one  of  the  stipulations  for 
"  the  recovery  of  puhlic  right.  It  was  therefore  expressly  de- 
"  clared  hy  the  Bill  of  Rights,  that  no  dispensation  hy  nofi- 
"  obstante  of  or  to  any  statute,  or  any  part  thereof,  should  be 
^^  allowed,  but  should  be  held  void  and  of  no  effect,  except  it  be 
**  allowed  of  in  such  statute.  This  abolition  of  the  power  hitherto 
"  exercised  as  undoubted  prerogative,  came  in  a  few  years  aftcr- 
'^  wards  to  be  considered  in  a  serious  light,  as  tending  to  be  a 
'^  great  hindrance  to  learning,  if  persons  well  inclined  might  not 
^'  be  permitted  to  found  colleges  or  schools,  or  to  augment  the 
"  revenues  of  those  already  founded,  by  granting  lands  to  them 
*^  or  to  other  corporations  then  existing,  or  to  be  afterwards  in- 
"  corporated  for  other  good  and  public  uses.  For  the  promotion 
"  of  religion  and  learning,  it  was  therefore  felt  expedient  to  renew 
^'  the  encouragement  to  found  seminaries,  which  the  late  disputes 
"  and  the  restraints  of  mortmain  continued  to  repress,  the  7  and 
"  8  William  3,  c.  37,  was  therefore  passed,  re-vesting  in  the 
"  Crown  this  prerogative  by  a  full  discretionary  power  to  grant 
'<  licenses  to  alien  in  mortmain,  and  also  to  purchase,  acquire, 
^^  take  and  hold  in  mortmain,  in  perpetuity  or  otherwise,  any 
''  lands  whatsoever,  and  of  whomsoever  the  same  should  be 
"  holdcn  :  and  declaring  such  lands  so  aliened  or  acquired  and 
"  licensed  not  to  be  subject  to  any  forfeiture  by  reason  of  such 
'^alienation  or  acquisition.  This  right  remains  appended  to  the 
"  Royal  prerogative," 

Among  modern  English  writers,  1  Stephen's  Com.  p.  427, 
Chitty  Prerogatives  of  the  Crown,  p.  ,  and  Grant  on  Corpora- 
tions, p.  103,  may  also  be  referred  to  on  the  subject.  This  last 
writer  says  :  '*  The  Crown  grants  this  license  at  present  under 
"  the  authority  of  that  statute  (7  and  8  William  3rd),  which 
<'  was  passed  to  get  rid  of  what  seems  a  merely  imaginary  objec- 
'^  tiou  to  such  license  on  the  old  practice,  because  it  was  said  that 
'^  the  King  thereby  took  upon  him  to  dispense  with  the  statutes 
"  of  mortmain." 

In  the  United  States  the  English  statutes  of  mortmain  have 
not  been  re-enacted,  except  in  the  State  of  Pennsylvania  ;  and 
the  statute  passed  in  1833  to  remove  all  doubts  on  the  ques- 
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tion,  shewB  how  the  question  of  public  policy  is  understood 
there.  "  By  that  statute,"  says  Kent,  2  vol.  p.  333  (note),  "  all 
"  purchases  of  land  by  any  corporation,  without  the  licence  of  the 
-<  commonwealth,  are  made  subject  to  forfeiture,  and  it  was  ac- 
^^  cordingly  adjudged  that  a  corporation  of  another  State  author- 
^'  ized  to  purchase  and  hold  lands  in  Pennsylvania  or  elsewhere, 
^^  is  competent  to  purchase  and  hold  lands  in  that  State,  subject 
"  nevertheless  to  be  divested  of  the  estate,  and  to  a  forfeiture  of 
"  it  to  the  State  of  Pennsylvania,  whenever  that  State  thinks 
'<  proper  to  institute  process  for  that  purpose.  The  corporation 
^'  holds  a  defeasible  estate,  if  held  without  a  license  procured 
"  from  Pennsylvania/' 

It  seems  that  the  force  of  these  different  authorities,  of  which 
the  number  might  have  been  indefinitely  increased,  and  their  per- 
fect application  to  the  present  case,  cannot  be  questioned,  and 
the  Respondents  therefore  submit  them  with  entire  confidence 
as  a  conclusive  answer  to  the  proposition  upon  which  the  whole 
case  of  the  Appellants  really  rests — the  actual  existence  of  the 
ordin&nce  of  1743  as  part  of  our  laws. 

They  could  also  have  insisted  upon  the  article  of  the  Code 
which  not  only  affirms  the  high  prerogative  of  the  Crown  in  the 
matter  of  the  erection  of  corporations  and  of  granting  them 
licenses  in  mortmain,  but  also  expressly  admits  the  principle  that 
corporations  can  be  constituted  by  prescription,  than  which  none 
can  be  more  directly  opposed  to  the  ordinance  of  1743,  which 
made  it  absolutely  impossible  for  any  corporation  to  exist  which 
could  not  produce  its  letters  patent  of  creation.  But  it  is  un- 
necessary to  do  more  than  mention  the  fact,  as  its  great  signifi- 
cance cannot  fail  to  be  perceived,  and  the  only  further  circum- 
stance which  they  will  mention  before  leaving  this  part  of  the 
case  is  with  regard  to  existing  corporations  holding  more  land 
than  they  have  a  right  to  hold  under  their  charter. 

Under  the  English  law  and  the  American  law  the  purchase  of 
lands  affording  a  greater  income  than  that  limited,  is  a  matter 
between  the  corporation  and  the  sovereign  power  only,  with 
which  individuals  have  no  concern,  and  of  which  they  cannot 
avail  themselves  in  any  mode  against  the  corporation.  '^  The 
"  question,"  says  Grant  on  Corporations,  p.  103,  "  is  of  the  more 
<<  importance,  as  there  is  no  doubt  that  many  corporations  have 
'<  greatly  exceeded  the  limits  of  their  license,  and  hold  such  sur- 
<^  plus  land  without  any  right  derived  from  it  for  their  doing 
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^^80.  It  is  clear  however  that  if  a  corporation  have  exhausted 
'^  their  license  to  hold  in  mortmain,  that  fact  does  not  make  a 
'*  devise  or  conveyance  to  them  void.  The  only  result  is  that 
'^  they  may  take,  but  unless  they  can  obtain  an  extension  by  the 
'^  Crown  of  their  license,  they  cannot  hold  the  lands,  unless  the 
"  mesne  lords  and  the  Crown  choose  to  sleep  upon  their  respec- 
"  tive  titles." 

And  Angell  and  x\mes,  §  151,  who  treat  the  question  more 
fully,  express  themselves  as  follows  :  ^^  As  a  corporation  may  be 
^^  deprived  or  restrained  of  its  common  law  right  of  purchasing 
"  or  receiving  land,  or  other  property,  by  general  statutes  applic- 
^^  able  to  all  corporations,  so  the  same  right  may  be  taken  away 
'^  or  limited  by  its  charter  or  act  of  incorporation  ;  a  law  peculiar 
'^  to  itself.  To  prevent  monopolies,  and  to  confine  the  action  of 
'^  incorporated  companies  strictly  within  their  proper  sphere,  the 
''  acts  incorporating  them  almost  invariably  limit  not  only  the 
*'  amount  of  property  they  shall  hold,  but  frequently  prescribe  in 
''  what  it  shall  consist,  the  purpose  for  which  it  shall  alone  be 
"  purchased  and  held,  and  the  mode  in  which  it  shall  be  applied 
^^  to  efifect  those  purposes.  The  amount  of  the  capital  stock  of  a 
^'  corporation  is  not  per  se  a  limitation  of  the  amount  of  property, 
^^  real  or  personal,  which  it  may  own.  And  where  a  church  cor> 
^'  poration  is  limited  by  its  charter  as  to  the  amount  of  income 
^^  which  it  can  receive  from  lands,  such  limit  cannot  apply  to  the 
"  accidental  increase  of  income  from  the  rise  in  the  value  of 
'^  these  lands,  in  a  long  course  of  years,  so  as  to  divest  their  title 
'^  to  their  estates,  or  to  any  portion  of  them  ;  and  even  in  case  of 
'^  a  purchase  of  land  affording  a  greater  income  than  that  limited, 
"  this  is  a  matter  between  the  corporation  and  the  sovereign 
^^  power  only,  with  which  individuals  have  no  concern,  and  of 
"  which  they  cannot  avail  themselves  in  any  mode  against  the 
"  corporation. 

'^  §  153.  To  a  bill  by  certain  banks  for  the  specific  perform- 
^'ance  of  a  contract  for  the  purchase  of  lands  made  by  an  indi- 
"  vidual  with  them,  the  defense  set  up  was,  that  the  charters  of 
"  the  banks,  after  authorising  them  to  purchase,  hold  and  enjoy 
*^  lands  to  a  specified  value,  and  to  dispose  of  them,  provided  that 
^'  the  lands  it  should  be  lawful  for  them  to  hold  should  be  only 
*^  such  as  were  for  their  immediate  accommodation,  &c.,  or  ao- 
^^  quired  in  satisfactiou  of  debts,  &c.  ;  that  the  lands  in  question 
^'  did  not  fall  within  either  of  these  descriptions,  and  that  ther«- 
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"  fore  the  banks  could  not  acquire  or  convey  any  title  to  a  pur- 
"  chaser  of  them.  The  Court  of  Appeals  decided  that  though  if 
'^  in  purchasing  the  land  in  question  the  banks  violated  their 
"  charters,  they  might  for  that  cause  be  dissolved  by  a  proceed- 
"  ing  at  the  suit  of  the  commonwealth,  yet  that  any  conveyance 
''  made  before  dissolution  would  pass  an  indefeasible  title  to  the 
^^  purchaser;  that  the  charters  did  not  prohibit  the  purchase  of 
"  real  property  by  the  banks,  but  only  limited  the  extent  to 
"  which  they  should  be  allowed  to  hold  such  property  ;  and  that 
''  the  question  whether  they  had  exceeded  their  limits  or  not 
^'  was  not  fit  to  be  tried  in  the  suit  before  them,  or  at  the  instance 
"  of  the  party  before  them. 

"  But  even  if  a  court  of  equity  might  not  always  be  disposed 
"  to  lend  its  aid  to  enforce  a  contract  of  such  a  character^  a  good 
"  defense  to  a  bill  for  specific  performance  may  be  a  very  bad 
*'  ground  for  a  bill  to  set  aside  an  executed  contract;  and  where 
"  a  corporation  vested  with  power  to  take  and  hold  real  estate 
"  for  specified  purposes,  purchased  and  took  a  conveyance  of 
'Mand,  and  afterwards  used  the  land  for  other  purposes  than  the 
"  charter  permitted  ;  this  abuse  of  power  was  deemed  to  be  no 
**  ground  for  setting  aside  the  deed  at  the  instance  of  the  vendor." 

Such  is  tne  law  on  this  important  point,  under  a  system  which 
treats  corporations  with  favor,  and  which  while  it  excludes  cap- 
tious objections  from  selfish  individuals,  leaves  it  to  the  Crown  to 
exercise  its  discretion  in  the  freest  manner,  without  reference  to 
time,  for  the  purpose  of  most  effectually  securing  the  greatest 
possible  amount  of  advantage  to  the  public.  No  better  test, 
therefore,  could  probably  be  found  of  the  correctness  of  the  re- 
spective pretensions  of  the  parties  in  the  present  case  than  to 
apply  that  reasoning  to  the  case  of  any  corporation  in  Lower 
Canada  holding  more  land  than  its  charter  allows. 

A,  we  shall  suppose,  has  formerly  sold  a  lot  of  land  to  a  cor- 
poration, and  he  now  claims  it  back,  insisting  that  he  is  not  only 
entitled  to  it,  but  that  he  moreover  can  keep  the  purchase  money, 
and  he  alleges  that  the  property  held  by  the  corporation  exceeds 
the  limit  fixed  by  its  charter,  either  because  the  property  by  him 
sold  to  the  corporation,  or  the  property  previously  held  by  them 
has  since  greatly  increased  in  value,  or  because  both  have  simul- 
taneously increased  in  value  ;  and  he  cites  the  21st  art.  of  the 
ordinance  of  1743,  which  is  as  follows: 

'^  XXI.  Tout  le  contenu  en  la  présente  déclaration  sera  obser- 
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^'  vé,  à  peine  de  nullité  de  tous  contracts  et  autres  actes  qui  se- 
^^  raient  faits  sans  avoir  satisfait  aux  conditions  et  formalités  qui  y 
'^  sont  prescrites,  même  à  peine  d'être  les  dites  communautés  dé- 
^^  chues  de  toutes  demandes  en  restitution  des  sommes  par  elles 
^^  constituées  sur  des  particuliers  on  payées  par  le  prix  des  biens 
^'  qu'elles  acquerraient  sans  nos  lettres  de  permission  ;  voulons  en 
^'  conséquence  que  les  héritiers  ou  ayans  cause  de  ceux  à  qui  les 
^^  dits  biens  appartenaient,  même  leurs  enfants  ou  autres  héritiers 
^'  présomptifs  de  leur  vivant,  soient  admis  à  y  rentrer,  nonobstant 
^^  tontes  prescriptions  et  tous  consentements  exprès  ou  tacites  qui 
**  pourraient  leur  être  opposés." 

The  corporation,  on  the  other  hand,  pleads  admitting  the  facts, 
but  alleges  that  the  Crown  has  not  only  taken  no  advantage  of 
the  violation  of  the  charter,  but  that  it  is  moreover  willing  to 
grant  a  license  for  the  excess  of  property  held,  and  that  it  is 
really  in  the  public  interest  that  they  should  continue  to  hold 
the  property  in  question. 

If  that  were  the  case  now  before  the  Court,  and  the  facts  were 
proved,  would  it  be  prepared  to  say  with  the  Appellants  : 

lo.  That  the  ordinance  of  1743  has  always  been  held  to  be 
law,  and  its  principles  of  public  policy  enforced  as  correct  and 
just. 

2o.  That  art.  366  of  the  Code  unmistakeably  refers  to  the 
ordinance  of  1743  and  re-enacts  it. 

3o.  That  the  previous  permission  required  by  art.  366  is  be- 
yond all  doubt  a  previous  permission,  and  that  any  subsequent 
permission  by  the  Crown  would  clearly  be  an  absolute  nullity. 

Or  would  it  hold  with  the  Respondents  : 

lo.  That  there  is  no  shadow  of  reason  to  say  we  have  a  juris- 
prudence already  on  this  point. 

2o.  That  the  whole  ordinance  cannot  possibly  be  in  force 
while  there  is  nothing  in  the  Code  shewing  that  any  particular 
portion  of  it  has  been  retained. 

3o.  That  although  the  défense  d'acquérir  without  the  permis- 
sion of  the  Crown  may  possibly  be  interpreted  in  the  sense  of  a 
previous  permission,  it  can  also  be  interpreted  in  the  sense  of  the 
old  law  of  France  and  the  law  of  England,  and  that  there  is 
every  reason  for  believing  that  it  is  not  in  the  former  but  in  the 
latter  sense  that  the  terms  have  been  used  in  the  Code  ; 

And  4o  and  finally.  That  to  apply  the  ordinance  of  1743  to 
this  case  would  actually  be  to  supply  omissions  and  interpret 
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what  is  obscure  in  a  charter,  by  referring  to  a  system  under 
which  that  charter  itself  would  be  an  absolute  nullity. 

The  Respondents  now  pass  to  their  second  and  third  proposi- 
tions, which  affirm  that  a  legacy  to  a  non-existing  corporation  on 
condition  of  obtaining  a  charter,  is  valid. 

The  Appellants,  on  the  other  hand,  assert  that  a  legacy  to  a 
person  not  in  esse  is  null  at  common  law,  and  if  not  null  at  com- 
mon law,  that  it  is  null  under  the  ordinance  of  1743,  and  if.  not 
under  that  ordinance,  then  under  the  9  Greo.  II,  and  if  not  under 
that,  then  under  our  own  law  respecting  wills. 

What  the  Respondents  propose  to  shew  is  that  the  common 
law  is  in  their  favor,  and  that  our  law  of  wills  agrees  with  the 
common  law,  and  is  inconsistent  with  both  the  ordinance  of  1743 
and  the  9  Gko.  II. 

(a)  The  following  authorities  are  conclusive  as  to  the  common 
law: 

1  Ricard  Nos.  829  and  830  :  "  Quant  à  notre  usage,  la  per- 
^^  sonne  d'un  légataire  n'est  considérable  pour  la  perfection  d'un 
'^  testament,  que  lors  de  l'échéance  du  legs,  de  sorte  que,  quand 
'^  le  légataire  serait  incapable  au  temps  que  le  testament  a  été 
^<  fait  on  doit  présumer  que  le  testateur  a  prévu  que  le  légataire 
'^  pouvait  acquérir  sa  capacité  dans  le  temps  qui  devait  s'écouler 
"jusqu'à  l'exécution  du  testament." 

And  to  the  same  effect  are  Cujas  consult.  50  and  53  ;  Hotman 
quœst.  illust.  6  ;  Dumoulin  cited  by  Brodeau  sur  Louet,  lett.  B, 
somm.  51  :  Domat,  3,  2,  1,  2,  22  ;  Furgole  ch.  6,  sect.  1,  No.  6  j 
and  the  rule  was  particularly  applied  to  conditional  legacies  to 
non-existing  corporations. 

Ricard  No.  613  :  "  Lorsque  les  donations  et  les  legs  sont  faits 
'^  pour  l'établissement  d'un  monastère,  on  ne  pourrait  pas  opposer 
"  le  défaut  de  lettres  patentes,  ce  qui  est  juste  parceque  ces  sor- 
"  tes  de  dispositions  sont  présumées  faites  sous  condition,  et  pour 
"  avoir  lieu,  au  cas  qu'il  plaise  au  Roi,  d'agréer  l'établissement. 
"  En  effet  il  serait  impossible  autrement  d'ériger  de  nouveaux 
"  étahlissemens  de  monastères,  parceque  l'on  ne  souffre  pas  qu'il 
"  s'en  fasse,  s'ils  ne  sont  précédés  d'une  fondation,  et  il  s'observe 
"  même  que  le  contrat  ou  acte  de  fondation  s'attache  sous  le 
"  contrecel  des  lettres  Patentes,  pour  en  faciliter  l'obtention." 

1  Furgole  des  Testamens  ch.*6,  sect.  1,  No.  37:  "  Il  faut  né- 
"  anmoins  prendre  garde,  que  quoique  les  institutions  et  autres 
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'^  libéralités  faites  en  faVeur  des  collèges  et  confréries  illicites,  et 
"  non  auioriséS)  soient  nulles  et  comme  non-écrites  à  canse  de 
"  l'incapacité  actuelle  par  ^argument  tiré  de  la  loi  3  §§.  Tou- 
"  tefois  celles  qui  sont  faites  en  faveur  d'un  collège  ou  confrérie, 
"  ou  quelqu'autre  corps  que  ce  soit  non  encore  établi  ni  érigé, 
^^  pour  servir  à  sa  fondation  ou  érection  ne  sont  pas  nulles,  parce- 
"  qu'elles  renferment  cette  condition  tacite,  si  elles  sont^fondées, 
"érigées  et  autorisées:  voilà  pourquoi  l'efifet  de  la  libéralité 
"  étant  confère  en  un  temps  où  le  collège  sera  capable,  il  n*y  a 
"  point  de  doute  qu'elle  ne  soit  bonne — et  c'est  ce  qui  fait  la 
"  différence  entre  la  disposition  pure,  comme  étant  nulle  dans 
"  son  principe,  avec  celle  qui  est  conditionnelle,  et  dont  l'effet  est 
"  suspendu,  jusqu'à  l'événement  de  la  condition,  suivant  les  prin^ 
"  cipes  que  nous  avons  établis  ci-dessus,  lorsque  nous  avons  ex- 
"  pliqué  la  difficulté  sur  le  temps  auquel  la  capacité  devait  être 
"  considérée  par  rapport  aux  dispositions  conditionnelles." 

Pothier  des  Personnes  p.  633 :  "De  là  il  suit  pareillement, 
"  qu^en  vertu  de  V ordonnance  de  1749,  le  legs  fait  à  une  commu- 
"  nauté,  pour  une  fondation,  quelqu'utile  qu'elle  soit,  à  la  charge 
"  par  la  communauté  d'obtenir  des  lettres  patentes,  n'en  est  pas 
"  moins  nulle,  ainsi  que  cela  est  décidé  formellement  par  l'art.  17. 
"  La  raison  de  douter  pourrait  être  que  les  communautés  peu- 
"  vent  être  capables  d'acquérir  par  des  lettres  patentes,  et  qu'un 
"  legs  fait  à  un  incapable,  sous  la  condition  qu'il  deviendra  ca- 
"  pable  càm  capere  potuerit  peut  être  valable.  La  raison  qu'a 
"  eu  l'ordonnance  de  décider  au  contraire  que  le  legs  était  nul, 
"  se  tire  de  la  défense  absolue  qu'elle  a  faite  de  léguer  ces  sortes 
"  de  choses  aux  communautés." 

The  first  change  in  the  common  law  on  this  point  is  to  be 
found  in  the  ordinance  of  1735  (not  in  force  in  Canada)  whereof 
art.  49  says  :  "  L'institution  d'héritier  ne  pourra  valoir  en  au- 
"  cun  cas,  si  celui  ou  ceux  au  profit  desquels  elle  aura  été  faite 
"  n'étaient  ni  nés  ni  conçus  lors  du  décès  du  testateur. 

And  Furgole  thereupon  observed  :  "  Cet  article  49  ne  parlant 
"  que  de  l'institution  d'héritier,  et  introduisant  un  droit  con- 
"  traire  à  l'usage  reçu,  il  fallait  reserrer  sa  disposition  dans  le 
"  cas  précis  de  l'institution  par  testament,  sans  l'étendre  aux  legs 
"  ou  fidéi  commis." 

From  the  ordinance  of  1735,  the  change  passed  into  the  Code 
Napoleon,  art.  906  of  which  is  as  follows  : 

"  Pour  être  capable  de  recevoir  entrevifs  il  suffit  d'être  conçu 
"  au  moment  de  la  donation." 


312  THE  I«IUS£R  INSTITUTE  CAfiE. 

"  Poar  être  capable  de  recevoir  par  testament  il  suffit  d'être 
^^  conçu  à  Tépoque  du  décès  du  testateur. 

*^  Néanmoins  la  donation  ou  le  testament  n'auront  leur  effet 
*'  qu'autant  que  l'enfant  sera  né  viable." 

Upon  this  article  2,  Troplong  Donations,  No.  607  says: 
^^  Pour  .parler  franchement  le  système  de  D'aguesseau  l'auteur  de 
^^  l'ordonnance  de  1735  manquait  de  logique  en  autant  qu'il  re- 
^^  jetait  les  institutions  conditionnelles,  et  admettait  les  1^  con- 
^'  ditionnels.  Le  Code  Ta  senti,  il  a  généralisé  la  disposition  de 
"  l'art.  49  de  l'ordonnance  de  1735  :  il  oppose  un  même  obstacle 
^^  à  toutes  les  libéralités  quelconques  faites  à  un  enfant  à  naître." 

Now  comes  the  important  question — our  Godifiers  had  to 
choose  between  the  common  law  and  the  Code  Napoleon — art. 
906.  Which  have  they  chosen  ?  To  this  question  the  answer 
is  very  plain.  They  have  beyond  doubt  preserved  the  old  com- 
mon law. 

Art.  771  of  our  Code  on  donations  is  as  follows  : 

'^  II  suffit  que  le  donataire  soit  conçu  lors  de  la  donation,  ou 
'^  lorsqu'elle  prend  effet  en  sep  faveur  ^  s'il  est  ensuite  né  viable." 

And  our  art.  838  as  to  wills  is  as  follows  : 

^'  La  capacité  de  recevoir  par  testament  se  considère  au  temps 
<<  du  décès  du  testateur  :  dans  les  legs  dont  l'effet  demeure  sus- 
'^  pendu  après  ce  décès,  soit  par  suite  d'une  condition,  soit  dans 
^^  le  cas  de  legs  à  des  enfans  à  naître  et  de  substitution  cette  ca- 
'^  pacité  se  considère  au  temps  où  le  droit  est  ouvert." 

And  further  on  the  same  article  repeats:  ^^  Dans  les  legs  qui 
*^  demeurent  suspendus,  tel  qu'il  est  mentionné  précédemment, 
"  au  présent  article,  il  suffit  que  le  légataire  existe  ou  soit  conçu 
"  au  temps  où  le  legs  prend  effet  en  sa  faveur." 

In  their  Report,  the  Codifiers,  p.  171,  speaking  of  what  is  now 
art.  838,  express  themselves  as  follows  : 

"  As  a  general  rule  the  capacity  to  receive  by  will  is  considered, 
"  relatively  to  the  time  of  the  testator's  death,  that  being  the 
^^  period  at  which  the  will  most  usually  takes  effect  ;  if  however 
*^  it  take  effect  only  at  a  subsequent  date,  the  capacity  has  to  be 
'^  considered  with  regard  to  such  latter  date.  Such  is  the  tenor 
**  of  our  article,  which  as  regards  the  person  benefitted,  also  lays 
'^  down  the  rule  that  he  need  only  be  in  existence  at  the  time  at 
"  which  he  is  called  to  receive,  and  be  then  identifiable  as  being 
'^  the  person  designated  by  the  testator,  even  though  at  the  time 
«*  of  the  will  or  of  the  death  of  the  testator,  he  were  neither 
*^  named  nor  in  existence." 
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And  at  page  191,  speaking  of  substitutions,  the  Codifiers  ex- 
pressly state  that  provisions  in  favor  of  persons  unborn  or  not 
conceived,  formed  part  of  the  ancient  hiw,  and  that  they  have 
been  preserved  by  the  Code. 

The  error  of  the  Appellants,  who  ignore  the  articles  of  our 
own  Code,  and  cite  art.  906  of  the  Code  Napoleon,  as  if  it  were 
applicable,  is  therefore  sufficiently  obviouï?.  But  such  is  the 
radical  weakness  of  this  part  of  their  case  that  it  is  by  no  means 
certain  that  even  art.  906  of  the  Code  Napoleon  could  help  it. 

On  the  contrary,  it  appears  from  the  commentators,  and  par- 
ticularly from  Demolombe,  upon  whose  authority,  singularly 
enough,  the  Appellants  profess  to  rely,  that  many  hold  that  a 
legacy  to  a  non-existing  corporation,  on  condition  of  its  being 
authorized  by  the  Crown,  is  still  legal  in  France,  art.  906  not- 
withstanding— Troplong  attesting  that  such  is  the  jurisprudence 
of  the  Conseil  d'Etat,  while  all  agree  that  such  a  legacy  is  valid 
beyond  all  question,  if  protected  by  a  trust  (niode  ou  charge  ou 
fiducie,)  18  Demolombe,  No.  590  and  preceding  numbers;  2 
Troplong  Don.  No.  612  and  seq.  Journal  du  Palais  for  1870, 
p.  590. 

(b)  A  conditional  legacy  to  a  non-existiug  corporation  being 
therefore  valid  under  the  common  law,  the  next  question  is 
whether  our  law  as  to  wills  is  different  from  the  common  law. 

In  the  first  place  there  can  be  no  doubt  that  our  law  respect- 
ing wills  is  inconsistent  with  the  ordinance  of  1743  and  with  the 
9  Geo.  2. 

The  ordinance  art.  20,  said  :  "  Voulons  qu'aucun  des  dits 
**  biens  (immeubles)  ne  puissent  être  donnés  aux  dites  commu- 
^^  nautés  et  gens  de  main  morte  par  des  dispositions  de  dernière 
"volonté." 

This  prohibition  was  positive,  and  was  moreover  general,  ap- 
plying to  all  corporations  without  any  exception  whatever. 

Thereby  a  most  important  principle  was  introduced  as  to  acqui- 
sitions of  land  by  corporations,  and  a  distinction  made  which  had 
never  been  made  before.  Kicard  No.  613  ;  Furgole,  ch.  6,  sect. 
1,  No.  37.  Those  made  by  deeds  of  purchase  or  of  gift  inter- 
vivos,  were  allowed  under  certain  conditions.  Those  made  by 
wills  were  forbidden  under  any  circumstances.  As  to  the  reason 
of  the  change,  it  is  expressly  stated  in  the  ordinance  of  1749  to 
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be'to  check  acquisitions  in  mortmain,  by  protecting  testators 
against  undue  influence  and  imposition,  or  as  a  modern  writer 
expresses  it,  ^^  en  protégeant  les  mourans  contre  l'empire  des  cap- 
"  tations  illégitimes,  et  en  défendant  contre  les  facilités  de  leur 
**  esprit  les  testateurs  d'autant  plus  libéraux,  qu'ils  ne  souffrent 
^^  jamais  de  leurs  largesses." 

The  9  Geo.  II  was  a  measure  of  the  same  general  character, 
and  considerably  limited  in  England  the  former  unlimited  power 
of  making  wills.  In  so  far  as  alienations  of  land  for  charitable 
uses  (a  term  which  in  England  includes  educational  and  benevo- 
lent objects)  are  concerned,  the  same  distinction  was  made  that 
we  find  in  the  ordinance  of  1743.  They  were  allowed  if  made 
by  deed  indented,  executed  in  the  presence  of  two  witnesses, 
twelve  calendar  months  before  the  death  of  the  donor,  and  en- 
rolled in  the  Court  of  Chancery  within  six  calendar  months  after 
execution — the  gift  to  be  made  to  take  effect  immediately,  and 
be  without  power  of  revocation,  or  other  clause  for  the  benefit  of 
the  donor,  or  those  claiming  under  him.  But  they  were  expressly 
declared  null  and  void  if  made  by  will.  However  there  is  this 
important  difference  between  the  two  systems,  that  the  statute 
annuls  all  devises  of  land  for  charitable  uses,  whether  made  to 
individuals  or  to  corporations,  while  it  does  not  touch  devises  made 
to  corporations  for  other  than  charitable  uses  ;  and  moreover  the 
ordinance  did  not  affect  devises  made  to  individuals  for  charit- 
able uses,  while  it  annulled  all  devises  of  land  made  to  corpora- 
tions for  whatsoever  purpose,  and  without  any  distinction  what- 
ever. As  to  the  motive  of  the  9  Geo.  II,  it  is  expressly  men- 
tioned in  the  preamble  ^^  as  it  is  apprehended  from  recent  expe- 
^'  rience  that  persons  on  their  death  beds  may  make  '  large  and 
"  improvident  '  dispositions  even  for  good  purposes,  to  the  des- 
"herison  of  their  lawful  heirs,  it  is  therefore  enacted,  &c." 

It  seems  it  is  quite  unnecessary  to  argue  that  our  law  touching 
wills,  is  essentially  different  from  both  the  statute  and  the  ordi- 
nance, for  no  one  assuredly  will  deny  that  Mr.  Fraser  might,  with 
perfect  safety,  have  willed  away  the  whole  of  his  landed  estate  to 
individuals,  although  for  a  charitable  use.  Nor  will  any  one 
assert  that  Mr.  Fraser  could  not  have  appointed  for  his  universal 
legatees  the  McGill  College,  or  the  Bishop  of  Montreal,  or  the 
City  Corporation  of  Montreal,  or  the  Protestant  School  Commis- 
sioners of  Montreal,  or  any  one  of  the  hundreds  or  thousands  of 
corporations  existing  in  every  direction,  all  of  which  have  the 
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power  to  take  in  mortmain  whether  by  gift  or  by  devise.  Our 
law  certainly  does  not  concern  itself  with  the  protection  of  heirs, 
and  prevent  their  "  dUherisonj**  otherwise  wills  cutting  out  a 
man's  own  wife  and  children  in  favor  of  concubines  and  adulter- 
ine bastards,  to  say  nothing  of  doctors,  tutors,  confessors,  &o., 
would  not  be  valid,  as  they  undoubtedly  are.  In  fact,  so  far 
from  gifts  being  more  favorably  treated  than  wills,  it  is  the  re- 
verse that  is  the  case  with  us,  as  all  are  aware. 

(As  to  the  unlimited  liberty  to  make  wills,  see  the  Codifiers' 
Report,  2nd  vol.  p.  151,  p.  155  on  art.  15,  15  bis.,  16,  16  bis., 
p.  171  art.  90  bis.,  p.  181  on  art.  1124  bis.,  p.  183  on  art.  142, 
and  p.  191  on  art.  186.  These  passages  must  be  read  together 
fully  to  realize  the  extent  of  the  revolution  created  in  our  whole 
legal  system  by  the  introduction  of  the  unlimited  liberty  of 
making  wills.  See  also  the  decided  cases  of  Durocher  &  Beaubien, 
as  to  legacies  to  tutors  ;  Christie  cases  as  to  legacies  to  adulterine 
bastards;  Harper  &  Bilodeau  as  to  legacies  to  a  confessor; 
Miller  &  Corporation  Episcopale  as  to  legacy  to  a  corporation  : 
Lambert  &  Gauvreau  as  to  conversion  of  wills,  whereby  will  null 
in  French  form  maybe  saved  if  conformable  to  English  law  ;  and 
Migneault  &  Male  as  to  noncupative  wills.) 

To  the  extent,  therefore,  that  ours  is  a  system  of  the  most  un- 
limited liberty  to  make  wills,  all  incapacities  being  removed,  and 
the  rights  of  heirs  to  légitime j  réserves  coutumières,  ignored,  it 
is  inconsistent  with  the  ordinance  of  1743  and  the  9  Greo.  II, 
and  has  repealed  them,  if  ever  they  were  in  force. 

The  only  possible  question  is  as  to  the  effect  of  the  exception 
in  our  will  act  with  regard  to  corporations.  Is  it  absolute,  and 
whatever  it  may  be,  does  it  apply  to  non-existing  as  well  as  to 
existing  corporations  ? 

The  Respondents  confidently  submit  that  this  exception  does 
not  amount  to  a  prohibition,  absolutely  interdicting  devises  of 
moveable  as  well  as  immoveable  property  to  corporations,  but 
simply  makes  land  devised  to  unlicensed  corporations  subject  to 
forfeiture,  in  the  same  way  that  land,  in  whatsoever  way  acquired 
by  an  unlicensed  corporation,  is  subject  to  forfeiture. 

This  results  from  a  comparison  of  our  will  acts  with  the  Eng- 
lish will  acts  of  32  and  34  Henry  the  8th,  and  the  7  William  4th 
and  1st  Vict.,  and  from  arts.  766  and  836  of  our  Code,  and 
various  statutes  which  will  be  cited. 

Although  we  find  it  generally  stated  that  the  exception  of  cor- 
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poratioDs  in  the  32  and  34  Henry  8th  amounted  to  an  ahsolute 
prohibition,  yet  to  any  one  who  examines  the  subject  it  appears 
more  probable  that  the  only  object  of  the  exception  was  to  pre. 
vent  corporations  from  claiming  the  right  to  take  by  devise  with- 
out the  consent  of  the  Crown,  for  there  can  be  no  doubt  that  the 
32  and  34  Henry  were  passed  to  abolish  the  feudal  restraints 
upon  alienations  of  land  by  will,  in  the  same  way  that  feudal 
restraints  upon  alienations  of  land  by  deed  had  previously  been 
abolished,  corporations  being  excepted  in  both  cases,  and,  it  is 
reasonable  to  suppose,  for  the  same  reason,  the  protection  not  of 
theheir  but  of  the  lord,  i.e.,  the  Crown  as  paramount  lord,  not 
to  speak  of  intermediate  lords.  Otherwise  it  becomes  impos- 
sible to  account  for  the  fact  that  devises  of  land  to  non-existing 
corporations  on  condition  of  their  obtaining  a  license  in  mortmain 
have  always  been  held  valid  in  England,  as  have  also  been  devises 
of  land  to  existing  corporations  for  charitable  uses,  which  every 
one  knows  were  valid  both  before  and  since  the  43  Eliz.  Be 
this  as  it  may,  the  fact  upon  which  the  Respondents  rely  is  that 
the  new  English  will  acts  (7  William  4th  and  1st  Vict.)  have 
left  out  the  exception  (as  they  were  bound  to  do,  if  the  theory 
just  advanced  is  correct),  and  the  effect  is  stated  by  Jarman,  p. 
58,  as  follows  :  "  The  recent  statute,"  he  says,  "  contains  no  such 
**  prohibition.  If  therefore  the  disability  of  corporations  to  ac- 
"  quire  real  estate  by  devise,  had  been  created  by  the  statute  of 
"  Henry,  the  recent  act  would  by  repealing  that  statute  without 
"  reviving  the  prohibition,  have  had  the  effect  of  giving  validity 
"  to  such  devises.  But  this  is  not  the  case.  The  disability  of 
"  corporations  to  hold  real  property  was  created  by  various  ante- 
"  cedent  statutes,  which  appear  to  have  been  founded  on  the 
"  principle,  that  by  allowing  lands  to  become  vested  in  objects 
"  endued  with  perpetuity  of  duration,  the  lords  were  deprived  of 
"  escheats  and  other  feudal  profits.  Hence  the  necessity  of  ob- 
'^taining  the  king's  license." 

And  the  present  position  of  matters  in  England  is  thus  de- 
scribed by  Grant,  p.  113:  "At  present,  therefore,  the  law  is 
"  that  every  corporation  which  is  empowered  by  license  in  mort- 
"  main  to  take  and  hold  real  property  at  all,  may  take  it  by  way 
"  of  devise,  to  the  extent  of  its  license,  as  well  as  by  any  other 
"  means." 

And  this,  the  Eespondents  contend,  is  precisely  our  position 
io  Canada.     That  the  exception  in  our  will  act  is  derived  from 
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the  English  statute  of  Henry,  is  proved  hy  comparing  our  act 
with  the  very  clear  abstract  of  the  statute  of  Henry,  given  by 
Blackstone,  p.  375,  and  is  also  proved  by  the  decision  of  the 
Privy  Council  in  Meiklejohn  &  Caldwell,  Stuart's  Rep.,  p.  588, 
shewing  that  the  exception  in  our  act  only  applied  to  devises  of 
l^nd,  which  is  also  proved  by  art.  366  of  our  Code,  and  by  the 
Interpretation  Act,  Cons.  Stat,  of  Canada,  c.  5,  sect.  6,  par.  24, 
which  both  positively  state  that  the  disabilities  of  corporations 
do  not  extend  to  moveable  property.  The  difiference,  however, 
between  the  exception  in  our  will  act  and  that  in  the  statute  of 
Henry  is,  that  the  latter  was  made  in  general  terms,  and  hence 
the  pretension  of  those  who  like  Grant,  p.  112,  assert,  whether 
correctly  or  not,  however,  is  another  question,  that  it  was  "  un- 
"  qualified,  relating  equally  to  all  corporations,  whether  licensed 
"  or  unlicensed,"  whereas  with  us  the  exception  is  specially  re- 
stricted by  its  terms  to  unlicensed  corporations.  The  precise 
terms  of  the  statute  of  Henry  are  as  follows  :  "  All  persons  being 
"  seized  in  fee  simple,  may,  by  will  and  testament  in  writing, 
"  devise  to  any  other  person,  except  to  bodies  corporate,"  whereas 
our  act  says  :  "  Every  owner  of  lands,  &c.,  may  devise  the  same, 
"  providing  the  said  right  of  devising  shall  not  be  construed  to 
*'  extend  to  a  devise  by  will,  in  favor  of  any  corporation,  unless 
"  the  said  corporation  be,  by  law,  entitled  to  accept  thereof." 

And  accordingly  if  we  turn  to  our  Code  we  find  all  possible 
doubts  removed,  the  rule  in  Canada  being  that  a  corporation  can 
acquire  by  will  whatever  it  can  acquire  by  deed. 

Art.  766  is  as  follows  :  "  Corporations  may  acquire  by  gift 
"  inter  vivos,  as  by  other  contracts,  such  property  as  they  are 
"  allowed  to  possess." 

And  836  is  as  follows  :  "  Corporations  and  persons  in  mort- 
"  main  can  only  receive  by  will,  such  property  as  they  may 
"legally  possess." 

And  many  statutes  of  incorporation  can  be  cited  wherein  the 
power  given  to  Corporations  is  purely  and  simply  to  hold  lands, 
the  legislature  evidently  considering  that  the  power  to  hold,  in- 
cluded the  power  to  take  by  any  title  whatever. 

Thus  the  32  Vic.  c.  16,  sect.  13  says: 

"  The  said  School  Commissioners  of  the  cities  of  Montreal  and 
"  Quebec  shall  have  a  right  to  hold  real  estate  to  any  amount, 
"  notwithstanding  any  provisions  of  any  law  to  the  contrary." 

And  the  Corporation  of  Montreal  is  likewise  by  the  14  and  15 
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Vic.  0.  128  is  made  capable  ^'  of  acceptiag,  takings  purchasing 
^^  and  holding  goods  and  chattels,  lands  and  tenements,  real  and 
^'  personal,  and  moveable  and  immoveable  estate." 

And  in  particular  this  Court  in  the  case  of  Miller  and  La 
Corporation  Episcopale  Catholique  Romaine  des  Trois  Rivières 
had  recently  to  determine  the  effect  of  a  charter  giving  the 
Corporation  the  right  "d*avoir,  tenir,  acheter,  acquérir  posséder 
'^  et  jouir  d'aucunes  terres  tënémens  et  héritages  dans  la  Pro- 
"  vince  du  Canada,"  and  it  held  unanimously  that  the  word 
^*  acquire"  applies  as  well  to  devises  as  to  other  modes  of  acqui- 
sition, thus  establishing  that  art.  366  which  uses  that  word,  lays 
down  a  general  rule  as  to  the  permission  of  the  Crown,  and 
applies  to  devises  in  favor  of  Corporations,  precisely  as  it  does  to 
any  other  acquisition. 

Another  mode  of  testing  the  question  whether  the  exception  in 
our  will  act  of  1801,  referred  to  the  ordinance  of  1743  or  the  9 
Geo.  II,  is  to  suppose  a  devise  made  to  a  Corporation  licensed  to 
hold  by  devise  within  certain  limits,  of  an  amount  of  real  estate 
exceeding  in  value  the  amount  limited.  The  ordinance  annulling 
all  authorisations  given  in  advance,  would  it  be  reasonable  to 
look  to  it  to  see  how  the  case  supposed  is  to  be  determined.  But 
it  is  deemed  unnecessary  further  to  pursue  this  point. 

But  in  concluding  this  part  of  the  case  the  Respondents  think 
it  their  duty  to  call  particular  attention  to  the  fact  already  men- 
tioned that  under  the  32  Henry  8th  a  conditional  devise  to  a 
non  existing  Corporation  was  valid.  Grant  on  Corpns.  p.  123, 
Aifgell  &  Ames  §174,  Highmore  or  mortmains  p.  200.  Upon  this 
point  there  can  be  no  doubt  whatever,  and  as  our  will  act  is  not 
only  essentially  derived  from  the  English  Statute,  but  even  goes 
further  than  that  does  in  thé  direction  of  the  unlimited  liberty  of 
making  wills,  it  is  therefore  perfectly  legitimate  to  conclude  that 
even  supposing  the  ordinance  of  1743  ever  to  have  been  in  force 
our  will  act  has  repealed  the  art.  of  that  ordinance  which  annul- 
led conditional  legacies  in  favor  of  non-existing  Corporations. 

As  to  the  9  Geo.  II,  it  is  so  glaringly  inconsistent  with  our  law 
on  wills  that  it  is  not  necessary  to  do  more  than  put  the  two 
side  by  side,  to  perceive  that  if  the  9  Geo.  II,  could  possibly 
ever  have  been  introduced  in  Canada  as  part  of  the  public  law 
of  England — it  must  have  been  repealed  not  only  by  our  will  act, 
but  by  the  Code  under  which  Corporations  can  acquire  by  gifts 
as  by  other  contracts.     In  reality  as  Kent  says:   (Vol.  4,  p. 
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594,)  ^'  that  statute  was  not  in  any  sense  a  mortmain  act,  for  it 
^*  neither  prohibited  nor  anthorised  alienation  in  mortmain,  or  to 
^*  a  Corporation.  It  avoided  all  devises  to  charitable  uses,  and 
"  the  statute  allows  the  application  of  property  by  deed  to  char- 
**  itable  purposes.  Its  sole  object  was  to  protect  persons  in  ex- 
"  tremis  from  imposition,"  therefore  there  is  no  reason  whatever 
for  saying  that  because  the  English  mortmain  law  might  have 
been  introduced,  the  9  Geo.  II,  has  been  introduced  along  with 
it,  and  all  the  books  accordingly  say  it  has  not  been  introduced 
in  the  colonies,  while  the  prerogatives  of  the  Crown  as  to  erecting 
and  licensing  Corporations  have.  Moreover  it  may  be  added, 
that  even  under  the  9  Geo.  II,  there  is  no  reason  whatever  for 
believing  that  a  devise  to  a  Corporation  for  a  charitable  use  on 
condition  of  the  Crown  granting  a  charter  would  be  held  invalid. 
On  the  contrary  both  on  principle,  and  in  view  of  the  decision  in 
the  Downing  College  case,  which  was  rendered  after  the  passing 
of  the  9  Geo.  II,  there  is  every  reasijn  for  thinking  that  it  would 
still  be  held  valid. 

The  Respondents  now  pass  to  their  last  proposition,  which  is 
to  the  effect  that  Mr.  Eraser's  legacy  is  valid,  inasmuch  as  it  is 
made  to  trustees  who  have  power  to  take  under  art.  869  of  our 
Code. 

The  Respondents  upon  this  point  have  in  their  favor  the  clear 
text  of  the  law,  and  a  uniform  jurisprudence.  Art.  869  says, 
<<  that  a  testator  may  name  legatees  who  shall  be  merely  fiduciary, 
"  or  simply  trustees  for  charitable  ox  other  lawful  purposes  within 
"  the  limits  permitted  by  law."  The  Appellants  to  break  the 
force  of  terms  so  clear,  insist  that  they  are  controlled  by  the 
ordinance  of  1743,  and  that  consequently,  a  trust,  the  object  of 
which,  is  to  procure  a  charter  for  a  non- existing  corporation,  far 
from  being  covered  by  this  article,  is  really  excluded  by  it.  But 
this  again  is  the  merest  assumption,  since  the  article  does  not 
refer,  either  diiectly  or  indirectly,  to  the  ordinance  of  1743,  and 
the  Appellants  have  not  shewn  that  the  ordinance  is  in  force  by 
virtue  of  art.  366.  The  Appellants,  it  is  true,  endeavour  to  take 
advantage  of  the  words  **  lawful  purposes  within  the  limits  per- 
"  mitted  by  law,"  in  this  art.  869;  but  this  is  a  common  formula 
which  is  used  very  frequently  (for  instance,  in  speaking  of  the 
power  of  corporations  to  make  by-laws),  and  has  no  more  signi- 
ficance than  has  the  corresponding  formula  which  relates  to  the 
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right  of  U8âociatiou  or  the  right  of  meeting  in  public  or  private, 
'<  for  lawful  purposes  "  ;  and  it  is  found  in  English  and  Ameri- 
can books,  who  treat  this  very  Eubjcct  of  trusteeship  :  see  in  par- 
ticular 2  Kent,  p.  341,  ^^  provided  the  object  be  a  charity  and 
itself  lawful  and  "  commendable."  No  doubt  a  testator  cannot 
appoint  trustees  to  carry  out  a  purpose  which  is  unlawful  ;  such 
a  purpose,  for  instance,  as  would  fall  under  art.  831,  which  refers 
to  dispositions  contrary  to  good  morals,  as  being  unlawful  ;  there 
are  also,  of  course,  a  number  of  purposes  declared  unlawful,  by 
the  criminal  law.  But  to  say  that  because  a  testator  cannot  ap- 
point trustees  for  an  unlawful  purpose,  that  therefore  the  ordi- 
nance of  1743  is  in  force,  and  a  trust  like  the  one  now  in  ques- 
tion is  unlawful  under  it,  is  purely  and  simply  to  beg  the  whole 
question. 

The  Appellants,  therefore,  feeling  that  art.  869  cannot  help 
them,  again  fall  back  on  what  they  call  the  common  law  on  the 
subject  of  trusts,  and  contend  that  all  trusts  which  are  purely 
fiduciary,  are  null  under  our  law,  the  English  system  of  trusts 
never  having,  they  say,  been  introduced  in  Canada. 

But  what  they  mean  by  the  English  system  of  trusts  is  not 
clear.  That  we  do  not  employ  the  terms  ^'future  uses  raised 
on  feofiments,"  springing,  shifting  or  secondary  uses,  and  contin- 
gent remainders,  is  true  ;  but  we  have  our  terminology  which  is 
equivalent — our  vulgar  substitution  tkuajidei  commis ,  our  clauses 
of  constitut  and  précaire^  our  droits  d^tisage  and  d'usufruit^  our 
conditions  suspensives  et  résolutoires^  and  our  modes  and  charges. 
Our  system  and  the  English  are  equally  founded  upon  the  Roman 
law  0Ï  fidei  commissa  :  the  only  question  is  whether  the  testator 
in  Canada  has  as  great  a  latitude  for  the  purpose  of  providing 
for  contingencies  of  all  sorts  as  is  possessed  by  a  testator  in  Eng- 
land. But  there  can  be  no  doubt  that  the  liberty  of  making 
wills  is  far  greater  in  Canada  than  it  is  in  either  in  England  or 
in  the  United  States,  there  being  with  us  far  less  restraint  upon 
perpetuities,  although  the  codifiers  seem  to  have  thought  that 
the  two  systems  were  uniform.  Upon  that  point  a  comparison 
of  the  English  and  American  systems  with  our  law  of  substitu- 
tions and  our  art.  869,  as  it  is  explained  by  the  codifiers  in  their 
report,  pp.  181  and  191,  will  be  conclusive. 

As  to  the  pretension  that  our  law  does  not  recognise  trusts  of 
a  purely  fiduciary  character,,  it  is  a  most  startling  one,  for  if 
correct  it  would  invalidate  the  title  to  a  very  large  proportion  of 
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the  lands  of  the  couutry.  But,  fortunately,  it  i»  uo  uiore  founded 
than  is  the  other  very  extraordinary  pretension  of  the  Appellants, 
to  the  effect  that  Courts  of  Justice  may,  in  their  discretion,  re- 
duce legacies,  however  legal  they  may  be,  for  the  benefit  of  poor 
relatives.  This  attack  against  trusts  seems  to  have  been  prompted 
solely  by  the  equivocal  character  of  art.  925,  wherein  the  French 
term  substitution  Jîdéi  commissaire  has  been  inadvertently  trans- 
lated into  the  English  term  ^'  fiduciary  substitution,"  whereas 
strictly  speaking  there  is  a  difference  between  the  terms  Jiiléi 
commis  diwa  fiducie  y  the  grevé  in  the  former  always  being  gratifié^ 
whereas  in  the  latter  he  is  a  simple  ministre^  any  slight  benefit 
he  may  receive  not  being  the  object  of  the  disposition. 

This  is  made  quite  clear  by  art.  964,  which  removes  any  diffi- 
culty which  art.  925  may  occasion.     Art.  964  is  as  follows: 

'^  The  legatee  who  is  charged  as  a  mere  trustee  to  administer 
"  the  property  and  to  employ  it  or  deliver  it  over  in  accordance 
"  with  the  will,  even  though  the  terms  used  appear  really  to  give 
"  him  the  quality  of  a  proprietor  subject  to  deliver  over,  rather 
''  than  that  of  a  mere  executor  or  administrator,  does  not  retain 
"  the  property  in  the  event  of  the  lapse  of  the  ulterior  disposition 
"  or  of  the  impossibility  of  applying  such  property  to  the  pur- 
'^  poses  intended,  unless  the  testator  has  manifested  his  intention 
'^  to  that  effect.  The  property  in  such  oases  passes  to  the  heir 
^'  or  to  the  l^atee  who  receives  the  succession." 

As  to  the  fiducie  pure  et  simple  to  which  this  art.  964  so  ex- 
pressly refers,  Guyot  Rep.  Vo.  Fiduciaire,  Henry's  tome  1,  liv. 
3,  quest.  22,  Thévenot,  No.  541,  and  Merlin  Rep.  Vo.  Fiduci- 
aire, shew  that  the  principle  had  been  admitted  in  France,  although 
but  partially,  whereas  with  us  it  has  been  admitted  to  the  fullest 
extent,  as  a  consequence  of  the  unlimited  liberty  of  making  wills. 
The  very  oases  of  the  McGill  College  and  Freligh  &  Seymour,  so 
much  relied  upon  on  the  other  side  to  prove  that  the  ordinance 
of  1743  has  always  been  considered  in  force,  are  cases  oï fiducie 
pure,  which  have  been  sustained.  Our  statutes  relating  to  reli- 
gious corporations,  joint  stock  companies,  banking,  and  to  the 
Protestant  and  Catholic  sects  in  the  Province,  among  a  number 
of  others,  expressly  recognize  fiducies  as  valid.  No  account  seems 
to  have  been  taken  in  Canada  of  the  French  law  principle  that 
la  propriété  ne  peut  jam>ais  être  en  suspens,  and  trusts  bave  been 
introduced  for  the  same  reason  that  they  have  been  introduced 
in  the  Roman  law,  the  English  law,  and  the  present  French  law, 
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to  make  provisions  more  or  less  lasting  for  purposes  which  could 
not  be  obtained  directly,  under  the  ordinary  municipal  law.  In 
England  trusts  were  first  resorted  to,  and  successfully,  principally 
for  the  purpose  of  evading  the  statutes  of  mortmain,  but  they 
were  afterwards  found  useful  in  a  number  of  cases,  until  they 
finally  became  indispensable.  According  to  Troplong,  Don.  109, 
their  modern  use  in  France  is  principally  in  connection  with  dis- 
positions in  favor  of  non-existing  corporations,  "  aujourd'hui  les 
'^  fiducies  ne  sont  guêres  pratiquées  que  pour  faire  passer  des 
^^  libéralités  à  des  établissemens  religieux  dont  la  position  n*est 
'^  pas  régularisée,  ou  que  l'on  veut  favoriser  sans  le  contrôle  du 
"  gouvernement. '*  With  us  their  use  is  general,  and  in  no  case 
have  they  been  yet  treated  otherwise  than  with  the  utmost  favor 
by  our  courts.  See  in  particular  the  case  of  Davies  &  Andrews, 
and  the  numerous  authorities  therein  cited  ;  and  it  is  singular 
that  they  should  be  contested  in  a  case  like  this,  where  the  ob- 
ject of  the  testator  was  to  obtain  the  consent  of  the  Crown  to  the 
carrying  out  of  a  noble  object,  a  consent  which  has  since  been 
been  obtained. 

In  other  words,  art.  869,  says  that  a  testator  can  name 
fiduciary  legatees  for  a  lawful  purpose,  and  art.  964  says  these 
trustees  are  only  to  deliver  over  the  property  to  the  heir  in  the 
event  of  the  impossibility  of  applying  the  property  to  the  purpose 
intended  ;  and  here  although  the  testator  left  it  to  the  legisla- 
ture itself  to  say  whether  his  purpose  was  a  lawful  one,  and  the 
legislature  has  held  it  to  be  not  only  lawful  but  in  the  highest 
degree  praiseworthy,  the  heirs  are  claiming  the  property  on  the 
ground  of  a  flagrant  violation  of  law.  It  is  difficult  to  conceive 
a  more  unreasonable  pretension. 

It  is  impossible  to  read  the  two  very  important  passages  in  the 
Codifiers'  Report,  pp.  181  and  191,  relating  to  art.  869,  without 
being  convinced  that  they  favored  the  doctrine  generally  known  as 
the  ci-près  doctrine,  which  was  admitted  by  the  old  French  courts, 
as  it  is  still  admitted  in  the  U.  S.  on  the  strength  of  the  English 
chancery  practice,  and  which  made  the  courts  and  the  Government 
intervene  to  give  effect  to  the  intentions  of  testators,  who  having 
had  in  view  objects  beneficial  to  the  public,  had  failed  to  give 
proper  technical  expression  to  their  wishes.  In  fact,  if  the  legacy  in 
this  case  instead  of  being  doubly  pl*otected  by  a  condition  and  by 
a  trust,  were  made  directly  to  persons  not  in  esse^  or  if  the  par- 
ticular objects  of  the  charity  were  utterly  uncertain,  it  would 
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still  be  a  fair  question  whether  the  heirs  of  Mr.  Fraser  could 
take  his  estate  and  disregard  his  intentions,  or  whether  on  a 
suit  in  the  name  of  the  Attorney-General,  representing  the  Crown, 
a&  parens  pair lOB,  they  could  not  be  made  to  carry  out  those  in- 
tentions as  nearly  as  possible  (ci  près) ^  whether  the  will  contained 
or  not  a  clause  charging  them  as  heirs. 

Finally,  it  should  be  observed  that  under  the  will  Messrs. 
Abbott  and  Torrance  are  named  trustees  for  the  purpose  of 
establishing  the  "Fraser  Institute,"  and  for  that  purpose  to  pro- 
cure such  charter  as  they  might  deem,  appropriate.  In  so  far 
as  the  trust  has  in  view,  to  obtain  the  consent  of  the  legislature, 
it  is,  as  already  observed,  an  exceptionally  favorable  one.  But 
suppose  the  trustees  had  omitted  to  apply  for  a  charter  or  had 
failed  to  procure  one,  the  object  of  the  testator  could  still  have 
been  carried  out,  for  it  is  provided  in  the  will  that  his  said  trus- 
tees ^'  shall  name  three  persons  to  compose  with  them  the  first 
"  board  of  governors  of  the  Fraser  Institute,  which  it  is  my  de- 
"  sire  shall  always  be  composed  of  five  persons,  with  power  to 
"  them  to  supply  any  vacancy  caused  by  death  or  resignation.** 

Under  this  clause  and  art.  923  of  the  Code,  which  says  that 
"  the  testator  may  provide  for  the  replacing  of  administrators 
"  even  successively  and  for  so  long  a  time  as  the  execution  of  the 
"  will  shall  last,  whether  by  directly  naming  and  designating 
"  those  who  shall  replace  them  himself,  or  by  giving  them  power 
"  to  appoint  substitutes,"  the  trustees  could  have  dispensed  alto- 
gether with  a  charter.  So  that  in  reality  the  Appellants  might 
be  ever  so  well  founded  in  their  pretensions  that  a  legacy  to  a 
corporation,  whether  an  existing  or  a  non-existing  one,  without 
the  previous  consent  of  the  Crown,  is  null,  and  still  the  legacy  in 
this  case  would  be  quite  safe. 

The  Respondents  having  sought,  with  what  success  it  is  for 
others  to  judge,  to  establish  their  propositions,  will  now  proceed 
to  discuss  the  pretended  jurisprudence  in  favor  of  the  exbtence 
in  Canada  of  the  ordinance  of  1743. 

This  is  the  strong  point  of  the  Appellants,  in  fact  the  only  one 
in  their  favor,  for  without  it  their  case  could  never  have  attained 
the  degree  of  importance  it  has,  there  being  no  difficulty  possible, 
so  long  as  the  question  is  not  complicated,  by  previous  decisions, 
which  would  make  the  law  different  from  what,  on  its  face,  it 
appears  to  be. 

That  in  five  cases,  the  present  one  included,  the  ordinance  of 
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1743  has  been  meutioued  as  beiug  in  foroe  by  the  Judges  who 
rendered  judgment,  is  undoubtedly  true,  and  the  Respondents, 
of  course,  do  not  think  of  denying  that  the  fact  is  prima  facie  of 
great  importance,  as  being  calculated  to  make  a  strong  impres- 
sion. But  after  all  they  trust  that,  if  it  appear  upon  an  impar- 
tial consideration  of  the  subject,  on  the  one  hand  that  the  ques- 
tions raised  in  the  present  case  have  never  been  considered,  and 
on  the  other,  that  all  that  has  really  been  affirmed  is  the  general 
right  of.  the  Crown  to  control  corporations,  without  reference  to 
the  particular  manner  in  which  that  control  should  be  exercised, 
then  it  will  be  admitted  that  it  docs  not  follow,  because  the  ordi- 
nance has  been  mentioned  as  being  in  force,  that  it  has  been  under- 
stood as  the  Appellants  understand  it.  If  that  conclusion  is 
once  reached,  the  Respondents  are  confident  that  on  further  in- 
quiry it  will  be  found  that  when  the  ordinance  of  1743  has  been 
spoken  of,  the  general  principle  alone  of  that  ordinance  has  been 
referred  to,  and  not  its  details,  which,  on  the  contrary,  have  been 
treated,  as  if  they  had  been  superseded,  by  a  completely  different 
system. 

And  in  the  first  place,  a  circumstance  which  is  not  easily  recon- 
cilable, with  the  idea  of  this  pretended  jurisprudence,  which  is 
spoken  of  as  precise,  universal  and  undoubted,  quod  semper 
ubiqucy  ah  omnibus^  is  the  admission  of  the  Appellants  that  the 
English  mortmain  law  may  have  been  introduced  in  Canada,  in 
consequence  of  the  change  of  sovereignty — one  of  the  formal  pro- 
positions maintained  in  their  factum  being  based  on  this  hypo- 
thesis. But  what  is  of  more  importance  is  that  in  many  of  our 
Provincial  statutes  which  give  the  right  to  corporations  to  hold 
ands,  we  find  the  formula  introduced  ^^  the  acts  of  Parliament, 
"  commonly  called  the  statutes  of  mortmain,  or  other  acts,  laws 
"  or  usages  to  the  contrary  notwithstanding."  (See  in  particular 
14  and  15  Vic.  c.  176,  sect.  18,  7  Vic.  c.  68,  and  6  Vic.  c.  32). 
This  proves  that  the  legislature  considered  the  English  mortmain 
law  as  being  at  least  as  much  in  force  as  the  ordinance  of  1743. 
But  independently  of  this  statutory  declaration,  it  can  be  shewn 
that  the  opinions  prevailing  in  Canada  on  the  subject  of  the  law 
of  mortmain,  have  always  been  of  the  same  vague  and  indefinite 
character,  both  the  ordinance  of  1743  and  the  English  law  being 
referred  to  as  being  in  force,  it  being  assumed  that  they  were 
alike,  no  case  having  arisen  to  give  prominence  to  the  difference 
existing  between  them  in  some  respects.     In  the  case  of  the 
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Seminary  of  St.  Sulpice,  which  was  the  first  case  that  arose 
after  the  cession,  we  find  the  Canadian  Attorney-General  Sewell 
referring  fo  the  ordinance  of  1743,  while  the  law  officers  in  Eng- 
land argued  from  the  English  mortmain  law  (6  Christie^s  His- 
tory, pp.  230  and  243).     In  Dunière  &  Fabrique  de  Varennes, 
the  first  case  that  was  actually  decided  by  our  Courts,  the  legacy 
having  been  made  in  prœsenti  (whatFurgole  calls  une  disposition 
pure)  to  a  non-existing  corporation,  without  condition  or  trust, 
was  null  both  under  the  ordinance  of  1743  and  the  English  law. 
The  only  way  in  which  the  legacy  could  have  been  saved  would 
have  been  by  the  Attorney-General  intervening  and  invoking  the 
ci-près  doctrine.     This  was  not  done,  but  the  9  Geo.  4,  c.  31,  re- 
lating to  Fabrique  schools,  was  passed,  to  make  the  recurrence 
of  a  similar  case  impossible.     This  was  the  first  of  a  number  of 
statutes  which  were  passed  in  connection  with  the  subject  of 
mortmain,  and  which  while  they  gradually  restricted  the  area 
within  which  difficulties  could  arise  for  the  future,  contained 
enactments  more  and  more  favorable  to  the  principle  of  corporate 
association.     Ever  since  the  cession,  a  number  of  new  Roman 
Catholic  parishes  had  been  springing  up  all  over  the  country, 
which  involved  the  acquisition  of  land  for  churches,  presbytères^ 
and  all  sortsof  benevolent  and  charitable  purposes  connected  with 
the  parochial  organization.     The  2  Vic.  c.  26,  which  in  all  essen- 
tial respects  was  a  transcript  of  an  English  statute,  together  with 
other  incidental  enactments,  regularized  all  such  acquisitions  for 
the  future.    But  it  would  be  a  singular  fact  in  the  hypothesis  of 
the  ordinance  of  1743  being  considered  in  force,  that  none  of  the 
innumerable  acquisitions  of  land  made  in  the  interval  between 
1763  and  1840  for  parochial  purposes  without  letters  patent  from 
the  Crown,  should  have  given  rise  to  no  contestation  before  the 
Courts.     The  statute  41  Geo.  3,  c.  17,  so  often  referred  to  in 
t  hie  McGill  College  case,  had  made  provision  for  the  establishment 
of  free  schools  in  the  Province,  and  for  gifts  and  legacies  in  mort- 
main, which  might  be  made  for  their  support.     Then  came  the 
incorporation  of  the  College  of  Chambly,  and  several  other  Ro- 
man Catholic  colleges,  with  similar  clauses  as  to  their  power  to 
take  and  hold  lands  in  mortmain.   And  finally,  aft«r  the  union  of 
Upper  and  Lower  Canada,  came  those  statutes  with  which  all 
are  acquainted,  and  which  are  so  strikingly  in  contrast  with  the 
old  French  régime^  which  as  the  Codifiers  point  out  in  their  Re- 
port (Corporations,  pp.  229-231),  hardly  recognized  corporations 
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at  all,  with  the  exception  of  coarse  of  purely  religious  establish- 
ments. Our  social  economy  may  now  be  said  to  depend  more 
upon  corporate  than  upon  individual  action,  the  system  embrac- 
ing everything  from  a  municipality  to  a  card  club,  and  as  if 
there  were  not  sufficient  encouragement  to  the  principle  of  asso- 
ciation, general  statutes  based  on  English  and  American  models, 
were  passed,  providing  once  for  all  for  the  future  incorporation, 
on  the  easiest  of  terms,  of  all  sorts  of  persons  for  all  sorts  of  pur- 
poses, thus  securing  for  the  whole  country  an  ever  constantly  ex- 
tending net-work  of  corporations.  Who  will  believe  that  all  this 
time  our  legislature  could  possibly  have  looked  upon  the  ordi- 
nance of  1743  as  being  in  force  in  Canada  ? 

But  there  is  a  test  which  if  applied  to  Appellants'  pretension 
that  the  ordinance  of  1743,  pure  et  simphy  has  always  been  held 
to  be  in  force,  ought  to  be  conclusive.  From  the  preceding 
argument  of  the  Respondents,  it  has  been  shewn  what  that  pre- 
tension implies,  viz.  : 

lo.  That  the  law  in  force  was  not  the  ordinance  of  1743,  and 
the  English  law  in  combination,  in  so  far  as  there  was  no  differ- 
ence between  them,  but  the  ordinance  of  1743  purely  and  simply, 
to  the  exclusion  of  every  other  law. 

2o.  That  the  Crown  cannot  grant  licenses  in  mortmain. 

3o.  That  the  legislature  alone  can  grant  them  after  following 
the  innumerable  formalities  mentioned  in  the  ordinance. 

4o.  That  the  license  must  invariably  and  necessarily  precede 
the  acquisition. 

5o.  That  a  conditional  legacy  to  a  non-existing  corporation  is 
null. 

6o.  That  a  legacy  to  trustees  to  hold  until  a  corporation  is 
chartered  and  organized,  is  null. 

Now  let  us  see  whether  the  McGill  College  case,  by  far  the 
most  important  of  those  relied  upon  by  the  Appellants,  affirms 
or  denies  these  several  propositions  or  any  of  them. 

As  to  the  first  point,  we  find  Judge  Pyke  using  the  following 
language  :  "  It  has  been  urged  that  under  that  ordinance  (of 
"  1743)  the  legacy  of  Mr.  McOill  was  a  nullity.  It  might  per- 
'^  haps  have  been  so  considered  if  it  had  not  been  for  the  41  Geo. 
''  3,  c.  17." 

^'  It  is  not  necessary  now  particularly  to  notice  the  prohibitions 
'*  which  that  declaration  contains,  which  was  not  to  benefit  heirs, 
"  but  upon  sound  principles  of  public  policy  to  prevent  the  estab- 
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'^  lishment  of  corporations,  without  the  express  and  particular 
"  permission  of  the  Sovereign,  and  also  to  prevent  corporations 
*^  legally  estahlished  from  obtaining  too  much  favor  and  influence 
"  by  extensive  acquisitions  beyond  the  object  of  their  creation. 
"  It  will  be  found  that  the  same  policy  prevails  in  the  law  of 
"  England,  for  there  no  corporation  can  exist  without  the  permis- 
"  sion  of  the  Sovereign,  and  corporations  are  restricted  in  their 
"acquisitions." 

While  Judge  Kerr  expresses  himself  as  follows  : 

"  Whatever  might  have  been  the  effect  of  the  ordina7iceo/1143, 
"  the  41  Geo.  3,  c.  14,  is  conclusive. 

"  The  statutes  of  mortmain,  which  are  a  part  of  the  public 
"  law  of  the  Province,  make  no  mention  of  personal  property." 

Does  that  language  shew  that  these  judges  had  given  any  very 
particular  attention  to  the  -ordinance  of  1743  ?  Does  it  prove 
that  they  considered  it  as  being  exclusively  in  force  ?  Does  it 
not  prove,  on  the  contrary,  that  they  took  it  for  granted  that 
there  was  no  difference  between  that  ordinance  and  the  law  of 
England  ?  Does  not  the  language  of  Judge  Kerr  go  much  further 
and  shew  that  he  could  not  have  considered  the  ordinance  in 
force  if  he  expressly  held  a  legacy  of  moveable  property  for  the 
foundation  of  a  future  corporation  to  be  valid,  since  art.  2  of  the 
ordinance  positively  declares  such  a  legacy  an  absolute  nullity. 

With  regard  to  the  second,  third  and  fourth  points,  the  fol- 
lowing language  of  Judge  Kerr  is  no  less  conclusive  : 

'^  As  to  a  license  in  mortmain,  if  to  the  Eoyal  Institution, 
"  whenever  it  should  be  created,  an  express  license  had  not  been 
"  granted  by  the  41  Greo.  3,  and  the  power  had  not  been  given 
"  to  the  corporation  in  their  charter,  to  take  and  receive  move- 
"  able  and  immoveable  property  in  mortmain,  still  the  Royal 
"  grant  of  the  31st  March,  1821  (nine  years  after  the  death  of 
"the  testator),  erecting  McGill  College  into  a  body  politic, 
"  having  recited  the  bequest  of  the  late  Mr.  McOill  as  the  cause 
"  moving  His  Majesty  to  grant  the  charter  of  incorporation,  must 
"  be  held  equivalent  to  an  express  license  to  take  and  receive  in 
"  mortmain." 

Judge  Kerr  therefore  held  that  not  only  the  Crown  can  grant 
a  license,  but  that  a  license  subsequent  to  the  acquisition  by  will 
was  perfectly  sufficient.  This  opinion  of  his  surely  could  not 
rest  on  the  ordinance  of  1743,  which  annulled  legacies  to  corpora- 
tions, and  required  the  previous  sanction  of  the  legislature  after 
«11  manper  of  formalities  should  have  been  observed. 
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With  regard  to  the  5th  point,  the  language  of  Judge  Pyke  is 
interesting  : 

"  It  has  been  further  contended  that  the  corporation  of  the 
**  Royal  Institution  had  no  legal  existence  at  the  period  of  the 
"  devise  of  the  testator,  and  on  that  account  the  bequest  by  him 
'^  made  became  null  and  void.  This  is  one  of  those  objections, 
"  evidently,  which,  if  founded,  is  in  direct  opposition  to,  and 
"  necessarily  defeats,  the  manifest  intention  of  the  testator,  as 
"  expressed  in  his  will,  and  deprives  the  public  of  his  bounty, 
^'  the  devisees  in  trust  named  in  the  will  being  directed  to  convey 
**  the  estate  of  Burnside  to  the  Royal  Institution  estahUshed  or 
"  to  he  hereafter  estahUshed,  the  meaning  of  which  must  be,  that 
"  if  at  the  time  the  bequest  was  made  the  Royal  Institution 
<<  could  not  then  be  considered  as  established,  the  conveyance  was 
"  to  be  made  whenever  it  should  thereafter  be  established." 

It  is  true  that  Judge  Pyke  afterwards  reasons  as  if  the  condi- 
tional legacy  was  valid  under  the  41  Geo.  3,  c.  117,  but  it  is 
clear  that  statute  did  not  create  the  corporation,  it  merely  pro- 
vided for  its  creation  and  for  its  endowment  as  a  Royal  Founda- 
tion out  of  the  public  lands.  So  long  as  the  Crown  abstained 
from  appointing  the  trustees,  to  which  the  41  Geo.  3  refers,  there 
was  no  corporation  in  existence.  Hence  the  devise  of  Mr.  McGill 
to  trustees  of  his  own,  who  should  convey  to  the  trustees  of  the 
Crown,  when  they  should  be  appointed,  and  thereby  should  bring 
into  existence  the  proposed  corporation,  which  in  point  of  fact 
was  not  actually  created  for  several  years  after  the  testator's 
death.  It  may  even  be  said — and  that  constituted  one  of  the 
most  serious  difficulties  in  the  case — that  the  41  Geo.  3,  which 
contemplated  schools  of  Royal  Foundation,  could  not  apply  to  a 
private  foundation  .such  as  Mr.  McGill  contemplated.  So  that 
the  statute  instead  of  supporting  the  legacy,  if  anything,  was  op- 
posed to  it. 

But  on  the  whole  the  present  and  the  McGill  College  case  are 
substantially  alike  in  their  general  features,  and  there  is  no 
objection  which  has  been  taken  to  the  Fraser  legacy  which  did 
not  equally  apply  to  the  McGill  legacy.  Mr.  McGill  gave  to  a 
non -existing  corporation,  provided  the  Crown  should  establish  it 
— as  it  had  power  to  do — and  named  trustees  to  hold  the  pro- 
perty in  the  meantime.  Mr.  Fraser  also  gave  to  a  non-existing 
corporation,  on  condition  that  the  Crown  should  establish  it 
— as  it  had  power  to  do,  without  any  previous  statute^ — and 
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3Ir.  Fraser  also  named  trustees  to  hold  the  property  in  the 
jneantime.  If  the  previous  statute  41  Geo.  3,  could  aflfect  the 
matter  of  the  McGill  College  legacy,  by  evidencing  the  favor 
-shown  by  the  legislature  to  free  schools  of  Royal  foundation,  the 
l^islation  favorable  to  free  libraries  can  be  invoked  in  support 
•of  the  Fraser  legacy  with  at  least  equal  reason  ;  and  the  Fraser 
Jegacy  has  this  advantage  over  the  other,  that  we  have  a  general 
-law  of  recent  date  under  which  the  Fraser  trustees  might  dis- 
pense altogether  with  a  charter,  and  perpetuate  the  object  by 
-naming  their  successors;  who  themselves  would  name  theirs,  and 
BO  on  in  perpetuity. 

What  in  fact  should  principally  be  borne  in   mind  as  to  the 
McGill  College  case,  is  that  the  power  of  the  Crown  to  grant  a 
-charter  and  do  all  it  did  under  the  41  Geo.  3,  c.  17,  would  have 
been  exactly  the  same  had  that  statute  never  been  passed. 

As  to  the  sixth  point,  the  Respondents  specially  refer  to  the 
following  language  used  by  Judges  P}ke  and  Kerr  : 

"  The  second  ground  of  objection,"  says  Judge  Kerr,  *'  is  also 

-^*  untenable,  for   though  it  is  admitted  that  a  legacy  is  lapsed 

**  (i.  e.  caduque)  when  left  to  an  individual  or  to  a  body  politic 

-'^  or  corporate,  not  in  esse,  yet  the  principle  does  not  apply  to 

■*^  this  case,  inasmuch  as  the  trustees  were  all  alive  when  the 

^'  testator  made  his  will,  and  they  received  the  bequest  for  the 

*'  benefit  of  the  Royal  Institution  so  soon  as  it  should  please  the 

^'  Provincial  Government  to  give  to  *  airy  nothing  a  local  habita- 

^*  tion  and  a  name.'     This  mode  of  settlement,  by  appointing 

•"  trustees  to  preserve  contingent  remainders,  was  devised  by  Sir 

"  Orlando   Bridgman,  and   other  eminent  lawyers,  during  the 

"  time  of  the  civil  wars  in  England,  after  the  death  ef  Charles 

^^  the  First,   and  these  gentlemen  maintained  and  enforced  it 

'^  after  the  Restoration,  from  which  period  it  has  been  the  pre- 

'*  vailing  mode  of  conveyance.     It  was  to  that  expedient  that 

"  the  testator  resorted  to  carry  his  will  into  efifect,  and  it  would 

^*  ill  accord  either  with  the  principles  of  French  or  of  English 

•"  law  were  this  Court  to  lay  down  a  rule  which  would  defeat  his 

^*  intentions,  plainly  manifested  in  his  will  by  the  words  consti- 

"^'  tuted  or  to  be  constituted.'' 

And  Judge  Pyke  also  said  :  "  Having  then  the  support  of  the 
'^'  statute  and  the  sanction  of  the  Crown,  the  case  becomes  a 
^  stronger  one  in  favor  of  the  Plaintiff,  when  for  a  legitimate, 

ToL.  II.  ^  w  No.  3. 
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''  beneficial,  and  general  public  object,  a  bequest  is  made  as  in 
*'  this  case,  to  devisees  in  trust,  persons  in  being  and  capable  or 
«  recovering;  and  it  does  not  lapse." 

How  after  this  the  Appellants  can  say  that  &)iducie  has  never 
been  held  valid  in  Canada,  it  is  for  them  to  explain.  At  all 
events  it  is  manifest,  that  in  this  very  case  which  they  themselves 
specially  rely  on,  o.  fiducie  was  held  to  be  valid,  and  as  this  par- 
ticular fiducie  had  for  its  object  the  intermediate  protection  of  a  ' 
legacy  of  real  estate  in  favor  of  a  non-existing  corporation,  pend- 
ing the  proceedings  to  obtain  an  incorporation,  then  Judge  Kerr 
and  Judge  Pyke  would  not  have  spoken  as  they  did,  had  they 
held  art.  2  of  the  ordinance  of  1743  to  be  in  force,  since  that 
article  expressly  says  that  a  legacy  to  a  non-existing  corporation^ 
*^àla  charge  d^ obtenir  nos  lettres  patentes  ^^  is  null. 

So  much  for  the  McGill  College  case. 

As  to  the  case  of  Freligh  &  Seymour,  it  is  directly  opposed  to 
Appellants'  pretension  on  the  question  of  fiducie,  since  the  trust 
to  Seymour  was  maintained  and  the  action  dismissed.  As  to  th& 
question  whether  the  ordinance  of  1743  was  in  force,  in  so  far 
as  the  decision  of  the  Court  can  be  said  to  touch  that  point,  it  is  i 

rather  in  favor  of  the  Respondents,  since  the  Court  carefully  ab- 
stained from  annulling  the  legacy  for  the  purpose  of  founding  a 
grammar  school,  as  it  might  have  done,  had  it  considered  the- 
ordinance  in  force,  and  as  did  Judge  Aylwin,  who  dissented.  But 
this  case  should  not  be  taken  into  account  at  all,  as  what  the 
Court  did  in  reality  was  to  abstain  from  deciding  the  point. 

The  next  case  is  that  of  Chaudière  Grold  Mining  Company  and 
Desbarats,  15  L.  C.  Jur.  p.  44.  The  question  there  raised  wa» 
as  to  the  right  of  a  foreign  corporation  to  sue  for  the  price  it  had 
paid  for  a  lot  of  land,  of  which  the  vendor  was  not  proprietor,  the 
pretension  being  that  a  foreign  corporation  not  having  the  right 
to  buy  land  without  a  license,  cannot  have  the  right  to  recover 
the  purchase  money.     In  that  case  there  is  no  doubt  that  the  / 

ordinance  of  1743  was  generally  assumed  by  the  honorable  judges 
to  be  in  force,  it  being  moreover  stated  by  one  of  them  that  it 
was  the  general  law  to  which  art.  366  of  our  Code  refers,  but  it 
certainly  does  not  appear  from  the  Report  that  on  the  existence 
of  the  ordinance  of  1743  depended  the  judgment  rendered;  in 
other  words,  that  the  Court  would  not  have  rendered  the  same 
judgment  had  they  held  that  the  ordinance  was  not  in  force. 
Moreover  it  cannot  be  said  that  the  non-existence  of  the  ordinance 
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bad  been  rnuob  pressed  by  tbe  Appellants,  or  eyen  tbat  it  had 
been  distinctly  raised. 

As  to  the  judgment  rendered  by  the  judge  à  çfuOy  it  no  doubt 
rejects  some  of  the  present  pretensions  of  the  Respondents,  but 
on  the  other  hand,  it  adopts  others  to  which  they  attach  the 
greatest  importance.     That  judgment,  for  instance,  holds  (see  15 
L.  G.  Jur.  p.  147)  that  art.  869  has  modified  the  ordiDance  of 
1743  in  so  far  that  the  conditional  legacy  to  a  non-existing  cor- 
poration, cum  capere  potuerit,  is  valid — the  English  jurispru- 
dence, to  which  the  honorable  Mr.  Justice  Kerr  referred  in  the 
McGill  College  case,  being  held  to  have  been  introduced,  if  it 
has  not  been  confirmed  by  this  art.  869.     The  judgment  particu- 
larly insists  that  the  object  of  the  law  is  to  encourage  the  estab- 
lishment of  free  libraries,  and  in  so  far  as  these  are  concerned,  to 
dispense  with  previous  letters  patent,  and  in  consequence  it  holds 
that  the  ordinance  of  1743  has  been  modified,  and  that  there  can 
be  no  violation  of  the  spirit  of  the  law  if  a  testator  provides  for 
the  establishment  of  a  particular  free  library  in  a  special  manner, 
on  condition  that  the  consent  of  the  Crown  or  of  the  l^slature 
be  obtained,  no  principle  of  public  policy  being  infringed  so  long 
as  the  trustees  do  not  hold  for  the  purpose  of  their  library  any 
more  land  than  any  free  library  can  hold,  which  may  organize 
itself  under  the  general  statute.    The  point  thus  raised  by  the 
learned  judge  a  quo  y  and  which  had  been  overlooked,  is  no  doubt 
of  great  importance.     Under  the  general  act  for  the  incorpora- 
tion of  Joint  Stock  Companies,  for  instance  (31  Vic.  c.  25,  sect. 
4,  par.  5),  persons  desirous  of  obtaining  a  charter  have  to  begin 
by  subscribing  a  certain  amount,  but  if  the  object  of  the  Com- 
pany be  of  a  nature  to  make  the  possession  of  real  estate  neces- 
sary, then  the  real  estate  can  be  placed  in  the  hands  of  trustees, 
who  hold  until  the  incorporation  is  obtained.     If  then  real  estate 
can  be  held  in  trust  pending  an  application  for  a  charter,  why 
cannot  real  estate  be  held  in  trust  under  a  will  pending  the  ap- 
plication for  an  act  of  incorporation,  which  the  testator  has  di- 
rected shall  be  duly  made.     Further,  the  judgment  holds  that  the 
object  of  the  testator  was  not  the  creation  of  an  illegal  corporation, 
but  the  creation  of  a  free  library,  an  object  perfectly  legal,  and  that 
if  there  could  be  either  on  the  part  of  the  public  or  of  private  in- 
dividuals, any  objection  to  the  trustees  acting  in  a  corporate 
capacity,  they  had  full  power  to  establish  and  perpetuate  the 
good  work  intended  by  the  testator,  under  the  will  and  under 
art.  905  and  923,  without  any  charter  at  all. 
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These  different  propositions,  which  are  so  distinctly  affirmed 
by  the  judgment  appealed  from,  and  which  remain,  the  Respon- 
dents submit,  unshaken  by  any  argument  the  Appellants  have 
brought  to  bear  against  them,  are  more  than  amply ^ sufficient  to 
save  the  legacy  in  this  case. 

As  to  the  grounds  upon  which  the  judgment  has  rejected  the 
Defendants'  pretentions  as  to  the  true  nature  of  the  exception 
in  our  Will  Act,  and  as  to  the  effect  of  the  change  of  sovereignty 
upon  the  ordinance  of  1 743,  the  Respondents  leave  it  to  others 
to  judge  whether  they  are  well  founded — all  they  will  observe  is 
that  it  must  be  obvious  to  any  one  who  follows  the  reasoning  of 
the  learned  Judge  upon  the  propositions  submitted  to  him  by  the 
Respondents — that  the  questions  by  him  discussed  are  questions 
which  had  never  been  discussed  before  by  our  Courts.  As  to 
the  9  Greo.  2  the  learned  Judge  admits  that  it  can  not  possibly 
be  law  in  Canada.  As  to  the  English  mortmain  law  he  further 
admits  that  legacies  to  both  existing  and  non-existing  corpora- 
tions for  charitable  uses,  such  as  the  present,  were  perfectly  valid  ; 
while  he  contends,  that  substantially  there  is  no  difference  be- 
tween the  ordinance  of  1743  and  the  English  mortmain  law, 
which  is  true  in  the  sense  contended  for  by  the  Respondents,  but 
perhaps  not  in  that  implied  in  the  learned  Judge's  remarks.  As 
to  the  effect  of  the  introduction. of  the  Royal  Prerogative,  he 
says  ^'  that  it  could  only  have  made  a  change  in  the  formalities 
*'  et  conséquemment  les  dispositions,"  he  says  "de  la  déclaration 
*'  ont  été  conservées  en  autant  que  le  nouvel  état  de  choses  le 
"  permettait  quant  aux  formalités  à  observer."  AU  which  would 
seem  to  indicate  that  the  "  previous  sanction  principle"  is  looked 
upon  as  a  mere  formality,  while  the  fact  is  apparently  overlooked 
that  the  King  had  no  Royal  Prerogative  whatever  under  the 
ordinance  of  1743. 

CONCLUSION. 

Mr.  Hugh  Fraser  was  not  only  the  master  bnt  the  maker  of 
his  own  fortune.  He  left  no  children,  never  having  been  married, 
and  his  nearest  heirs  at  law  were  his  brothers  and  sisters.  There 
is  nothing  to  shew  that  they  had  any  particular  claim  on  his 
bounty,  or  that  they  needed  itssistance  in  any  manner.  However, 
the  Will  shows  that  with  the  exception  of  one  brother,  whom  he 
possibly  may  have  have  had  the  best  of  reasons  for  excluding,  he 
has  remembered  them  all,  in  a  reasonable,  and  for  aught  we  know, 
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all  things  considered,  in  a  generous  and  handsome  manner.  What 
the  amount  of  Mr.  Frazcr's  fortune  may  be,  docs  not  appear. 
In  one  place  the  Appollants  speak  of  $150,000,  in  another  of 
$200,000,  but  there  is  no  evidence  wljatever  as  to  the  value  of 
the  estate,  or  the  nature  of  the  property;  so  that  while  the 
amounts  left  to  his  relatives  are  known,  as  well  as  the  amounts 
left  to  the  principal  charitable  and  benevolent  institutions  of 
Montreal,  for  they  have  not  boon  forp^otton  either,  the  v;due  of 
the  residuary  loi2:acy  is  not.  But  be  the  pr(>j>ortion  what  it  may, 
the  Appellants  had  no  vested  ri^ht  in  their  brother's  ostite,  and 
their  plea,  in  this  respect  is  utterly  irrelevant,  ll.id  ho  disposed 
of  his  property  in  the  most  unblushing  manner,  «riven  the  wlmle 
of  it  to  disreputable  persons  and  for  disgraceful  objects,  it  would 
never  have  occurred  to  his  relatives  to  vex  a  court  of  justice  with 
their  real  or  imaginary  tales  of  woe,  and  their  pitiful  cries  for. 
relief,  and  yet,  after  experiencing  the  generosity  of  the  testator 
they  think  proper  to  coino  in  with  a  poverty  [>lea,  for  the  purpose 
of  defeating  an  object  which  is  to  be  an  everlasting  credit  to  the 
memory  of  their  brother.  And  what  makes  their  conduct  the  more 
remarkable  is,  that  what  they  do,  they  profess  to  do  on  principle 
and  in  the  interest,  not  of  themselves,  but  of  the  public  at  large, 
whom  they  are  trying  to  rob  of  a  most  vahnble  and  pressingly 
needed  institution.  "  In  all  times, "  they  say,  "  in  most  civilized 
"  countries,  it  has  been  dtH-niiMl  necessary  in  the  interest  of 
"  society  and  for  the  protection  of  families  to  restrain  that  morbid 
''feeling  of  vanity  or  remorse,  or  the  exaggerated  and  terrified 
"  sense  of  piety  which  so  (»ften  seizes  individuals  in  the  prospects 
"  of  death.  After  hoarding  umiiey  during  a  long  lifetime,  with- 
"  out  perhaps  performing  a  siiiizle  act  of  benevolence  or  charity 
"  to  their  kindred  or  fellow  beings,  their  conscience  suddenly 
"  awakens  on  the  retrospect  of  their  egotistical  career.  Seeing 
"  how  useless  then  is  the  possessioii  of  wealth  which  before  was 
**  their  only  pleasure,  they  seek  to  secure  for  their  memory  a 
"  reputation  which  all  the  acts  of  their  live^  would  contradict. 
"  They  become  suddenly  liber  il,  extravagantly  charitable,  they 
/'  order  the  creation  of  monuments  in  the  shape  of  museums, 
"  libraries,  charitable  or  religious  institutions,  in  order  to  trans- 
'*  mit  their  names  to  posterity  as  benefactors  of  humanity.  8o 
"  long  as  they  lived,  they  may  have  been  selfish,  proof  against 
"  any  inducement  of  liberality  or  solicitation  for  the  assistance 
"  of  a  poor  relative,  whatever  means  they  possesed   to  relieve 
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^'  them.  Brothers,  sisters,  straggliDg  for  existence  and  the  edu- 
<'  cation  of  their  numerous  children  were  not  in  the  eyes  of 
"  man  J  of  these  public  benefactors  worthy  of  their  beneficence. 
*^  They  ignored  their  existence  during  their  lifetime  and  on  their 
'^  deathbed,  free  by  long  habit  from  all  family  obligations,  they 
^^  believe  they  can  atone  for  their  shortcomings  in  family  duties 
^'  by  the  sudden  comprehensive  embrace  of  the  whole  human 
^^  family,  discarding  all  blood  relations,  fascinated  by  the  idea  of 
^'  leaving  a  name  which  will  last  through  all  succeeding  genera- 
^'  tions,  glorified  as  that  of  a  public  benefactor,  a  satisfaction  new 
''  and  strange  to  them.'' 

That  there  was  a  time  when  reasoning  such  as  this  passed  cur- 
rent in  England  and  in  France  is  no  doubt  true.  But  that  time 
in  the  history  of  both  countries,  has  no  connection  with  the  na- 
tional glories  in  either  the  intellectual  or  the  moral  order.  Those 
were  the  days  when  the  greed  of  the  feudal  lords  looked  upon 
the  transfer  of  property  for  benevolent  purposes  and  the  conse- 
quent pos.<ible  curtailment  of  their  revenues  as  a  public  calamity 
and  a  heinous  offence,  while  the  fanatics  whose  motto  was  religious 
and  universal  liberty  treated  all  religious  men  as  the  enemies  of 
mankind,  and  charitable  institutions  as  the  strongholds  of  des- 
pots. ''  Laisons,"  said  Barrère,  in  introducing  his  measure  for 
public  assistance,  ^^  laissons  à  l'insolent  despotisme  la  fastueuse 
*'  construction  des  Hôpitaux  pour  engloutir  les  malheureux  qu'il 
^*  a  faits.  Dans  la  république,  tout  ce  qui  peut  établir  la  dépen- 
'^  dance  d'homme  à  homme  doit  être  proscrit."  And  a  writer  in 
the  Revue  Critique  de  Législation^  1859,  (p.  337)  thereupon 
remarks  **  Un  pauvre,  s'il  ne  voulait  se  dégrader  devait  donc 
'•  mourir  de  faim,  plutôt  que  de  recevoir  un  secours  d'une  autre 
^'  main  que  celle  de  l'Etat.  Cette  théorie  faillit  ruiner  à  jamais 
^'  les  établissemens  que  la  piété  séculaire  des  ancêtres  avait  pré- 
^^  parés  pour  le  soulagement  de  toutes  les  misères  et  de  toutes  les 
^'  infirmités."  And  Ledru  Rollin  himself,  is  not  less  outspoken 
"  Ces  lois  furent  suivies,"  he  says,  "du  décret  du  18  août  1792, 
"  qui  poussant  la  réaction  jusqu'à  ses  dernières  limites,  sup- 
"  prima  complètement  toutes  les  corporations  religieuses  d'hom- 
*'  mes  et  de  femmes  de  quelque  nature  qu'elles  fussent,  même 
"  celles  qui  vouées  à  l'enseignement  public,  ou  au  service  des 
"  Hôpitaux  ou  au  soulagement  des  malades,  étaient  déclarées 
"  ^  avoir  bien  mérité  de  la  patrie*  et  ce  pour  la  singulière  raison 
"  qu'un  état  vraiment  libre  ne  doit  souffrir  dans  son  sein  aucune 
"  corporation." 
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Lord  Coke  little  thought  that  sentiments  such  as  the  aboye 
inrould  be  adopted  by  a  civilized  nation  when  he  made  his  famous 
I'emark  ^^  that  no  time  was  so  barbarous  as  to  abolish  learning  or 
-*'  60  uncharitable  as  to  prohibit  relieving  the  poor." 

But  fortunately  these  days  are  passed,  let  us  hope,  never  to 
Teturn.  All  or  any  of  the  eloquent  denunciations  which  the 
-Appellants  so  fancifully  apply  to  Mr.  Fraser,  would  equally  apply 
to  the  late  Mr.  McGill,  whose  memory  so  many  have  good  cause 
to  cherish,  or  to  Mr.  Peabody  or  to  Sir  Richard  Wallace  whom 
France  and  England  of  the  present  day,  grate&l  for  national 
benefits  conferred,  so  recently  delighted  to  honor. 

It  has  been  seen  already  that  both  in  France  and  in  the  United 
.States,  a  legacy  such  as  that  of  Mr.  Fraser  would  be  perfectly 
valid,  while  it  is  a  question  whether  it  would  not  be  equally  valid 
in  England  under  the  9  Greo.  2.  At  all  events  it  is  admitted,  as 
^e  have  seen,  that  that  law  does  not  apply  here.  But  it  is 
«curious  to  see  what  the  writers  whom  the  Appellants  quote,  and 
upon  whose  opinions  they  so  confidently  rely,  think  of  that  only 
.Temaining  relic  of  a  false  system  : 

"After  all,"  says  Jarman,  p.  244,  "  it  deserves  consideration 
-**  whether  the  policy  which  gave  birth  to  the  statute  of  Geo.  2, 
'  c.  36,  is  adapted  to  the  state  of  society  at  the  present  day, 

*  when  the  current  of  charitable  bounty  does  not  appear  to  flow 
'  in  channels  calculated  to  awaken  the  jealousy  or  call  for  the 

*  restraining  interference  of  the  legislature.     In  no  instance  that 

*  has  ever  been  brought  to  the  attention  of  the  writer,  in  which 
^  the  vacating  operation  of  the  statute  has  defeated  the  intention 

*  of  the  testator,  has  the  result  been  otherwise  than  mischievous, 

*  without  intrenching  on  the  statutory  enactment  which  prevents 
'  the  land  of  the  country  from  being  locked  up  in  perpetuity, 
^  trusts  of  this  nature  (though  even  this  object  does  not  neces- 

*  sarily  involve  the  prohibition  of  a  few  feet  of  ground  being 

*  given  for  the  erection  of  a  building),  might  it  not  be  provided 
'^  that  whatever  real  estate,  or  the  produce  of  real  estate  is  dis- 
'*  posed  of  in  this  manner,  the  property  should  be  sold  or  con- 
'*  verted,  and  the  proceeds  only  paid  over  to  the  charity,  in  other 
''  words,  making  it  compulsory  on  the  chajity,  to  accept  the  pro- 
'^  duce  of  the  land,  instead  of  the  land  itself,  unless  the  object 
'^  were  of  such  a  nature  as  to  be  incapable  of  being  carried  into 
^'  effect,  otherwise  than  by  an  appropriation  of  land,  in  which  case 
"  the  devise  would  still  be  void.     The  present  state  of  the  law 
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"  produces  much  litigation,  and  many  attempts  at  evasion,  as  is^ 
"  always  the  case  where  the  feelings  of  mankind  are  not  in  unison» 
"  with  the  provisions  of  the  statute  book.     Ingenuity  is  racked, 
"for  evasive  expedients,  and  a  testator  will  sometimes  rather- 
"  confide  his  property  to  the  honor  of  a  stranger,  by  devising  it 
"  to  the  treasurer  or  other  public  officer  of  a  charity,  for  his  own 
"  benefit,  and  most  explicitly  discharging  him  from  all  construc- 
"  tive  or  implied  trusts,  than  abandon  a  scheme  to  which  he  is^ 
"  impelled  by  a  conscious  rectitude  of  purpose.     A  measure  faci- 
"  litating  charitable  dispositions  by  will  would  seem  to  be  espe- 
"  cially  opportune,  now  that  the  legislature  has,  with  the  excel- 
"  lent  design  of  arresting  the  progress  of  pauperism,  made  such 
"  an  alteration  in  the  poor  laws,  as  renders  the  great  body  of' 
*Hhe  poorer  classes  more  dependent  than  formerly  on  private- 
"  benevolence.     Perhaps  it  will  be  objected  that  a  voluntary  pros- 
pective provision  against  poverty  and   destitution   partakes  of 
the  vicious  principles  and  mischievous  tendency  of  those  laws, 
but  the  objection  holds  good   only  to  a  very  limited  extent. 
•*  There  is  a  great  and  obvious  difference  between  the  effect  of  a 
** legal  enactment,  conferring  an  absolute  right,  and  that,  too,  oft 
"all,  without  distinction  of  character  and  conduct,  and  a  provi- 
"  sion  which  selects  only  the  deserving,  and  cannot  be  depended" 
**  on  by  any.     And  this  objection,  whatever  be  its  force,  does 
"  not  apply  to  institutions  whose  object  is  to  supply  the  nioraV 
"  wants,  not  to  administer  to  the  physical  necessities  of  men." 

Referring  to  this  interesting  passage  in  Jarman,  Chief  Justice 
Redfield,  the  highest  modern  American  authority  on  the  subject 
of  wills,  remarks,  p.  790  : 

•'*  There  is  a  note  in  Mr.  Jarman's  chapter  upon  the  English 
"  statute  of  mortmain,  which  shews  most  conclusively  in  my 
"judgment  that  the  spirit  of  this  statute  (9  Geo.  2,  c.  36)  is^ 
"conceived  in  an  over -cautious  feeling  of  circumspection  in  re- 
"  gard  to  the  interests  of  society  and  the  mode  in  which  they  are 
"  liable  to  be  unfavorably  affected  by  devises  of  land  to  charitable 
"  uses  ;  and  that  every  security  in  regard  to  that  liability  might 
"  be  effected  by  providing  for  the  sale  of  such  real  estate,  and 
"  compelling  the  charities  to  accept  the  avails  in  money  ;  and" 
"  that  in  this  mode  much  litigation  would  be  avoided,  and  the- 
"  scandalous  efforts  to  evade  and  defeat  the  charitable  intentions 
"  of  testators  would  also  be  saved,  with  many  other  advantages- 
**  gained,  not  a  little  creditable  to  the  country,  and  far  more  ia 
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"  accordance  with  the  spirit  of  the  age  than  the  English  sfcitutes 
"*  of  mortmain,  or  the  decisions  of  the  English  courts  with  regard 
"  to  them. 

"  A  careful  observation  in  regard  to  the  interests  in  America, 
"  which  represent  the  opposition  to  charitable  bequests,  will  con- 
"  vince  us  probably  that  it  comes  neither  from  the  most  laborious 
*'  or  the  most  successful  of  busincj^s  efforts  and  enterprises,  not 
"  from  those  who  have  most  at  heart  either  the  religious  state, 
"  the  morals,  or  the  material  comforts  of  any  class,  and  especially 
*^  the  poorer  classes, 

"  The  statute  of  mortmain,  9  Goo.  2,  c.  3G,  does  not  extend 
"  to  Scotland  or  Ireland  or  the  Colonics  (see  the  very  remarkable 
**  judgment  on  this  point  by  Sir  William  Grant,  2  M eri vale's 
"  Rep.  p.  161)  :  *  It  is  purely  English  in  its  character  and  force. 
**  The  British  Parliament  has  often  passed  statutes  in  favor  of 
**  particular  charities,  and  the  statute  of  mortmain  has  been  re- 
*^  ^esileà  pro  tanto  in  favor  of  the  Universities  of  Oxford  and 
"  Cambridge,  the  British  Museum,  the  Bath  Infirmary,  Green- 
"wich  Hospital,  the  Foundling  and  St.  George  Hospitals,  the 
*^  Royal  Naval  Asylum,  the  Seaman's  Hospital  Society,  and  a 
"  number  of  other  public  institutions.' 

**  And  it  will  be  remembered  that  this  statute  leaves  the  entire 
"personal  estate  of  the  testator  liable  to  the  unrestricted  dispo- 
"  position  of  his  will  for  charity,  unless  he  direct  it  to  be  invested 
"in  real  estate,  and  this  notwithstanding  such  charitable  institu- 
"  tions  are  made  of  perpetual  duration,  and  this  class  of  disposi- 
"  tions  is  highly  favored  in  point  of  construction." 

So  much  for  the  co7is€7isus  communis  so  mucli  relied  on  by  the 
Appellants.  With  regard  to  the  observations  of  Mr.  Jarman  and 
Chief  Justice  Redfield,  as  to  the  perfect  legality  of  a  legacy  of 
moveable  property  for  charitable  purposes,  even  under  the  9  Geo. 
2,  it  is  suggestive,  inasmuch  as  in  the  present  case  there  is  no 
evidence  whatever  that  the  real  estate  of  the  testator  is  even 
sufficient  to  pay  the  special  legacies,  which  are  not  contested  and 
are  not  of  a  nature  to  be  contested.  For  aught  we  know  there- 
fore, what  Mr.  Fraser  has  set  apart  for  the  foundation  of  the 
Fraser  Institute,  may  be  nothing  more  than  his  moveable  pro- 
perty, and  if  it  were  not  for  the  charter  which  they  have  since 
obtained,  there  is  no  reason  why  the  trustees  should  own  any 
more  land  than  the  few  feet  for  the  erection  of  a  building,  men- 
tioned by  Mr.  Jarman. 
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To  sum  up,  the  ordinance  of  1743  was  made  with  the  inten- 
tion that  it  should  be  put  in  force  in  Canada.  But  whether  in 
the  interval  between  1743  and  1763  it  ever  was,  does  not  appear. 
The  presumptions  are,  that  it  has  been  treated  in  practice  as  a 
<iead  letter,  as  former  ordinances  had  been.  At  all  events,  since 
1763  there  is  nothing  to  shew  that  it  has  been  put  in  force  in 
danada,  in  the  sense  understood  by  the  Appellants.  To  use  the 
language  of  the  Codifiers,  p.  151,  speaking  of  the  old  law  restric- 
tions in  general,  "  the  restrictions  of  the  ordinances  were  opposed 
to  the  new  principle  governing  wills.  They  belong  to  a  diffe- 
rent state  of  things,  and  to  an  order  of  ideas,  socially  and  le- 
^' gaily,  which  the  legislation  of  the  country  has  constantly  been 
*^  tending  to  consign  to  the  history  of  the  past."  Had  it  ever 
been  interpreted  as  the  Appellants  would  have  this  Court  inter- 
pret it,  it  would  long  since  have  been  repealed  by  an  express 
and  positive  enactment,  because  its  opposition  to,  and  repugnancy 
with,  all  prevailing  opinions,  would  have  been  manifest.  But  its 
repeal  is  no  less  effectual,  though  it  may  not  have  been  express. 
That  repeal  was  the  result  of  the  introduction  of  the  Prerogatives 
of  the  Crown  and  of  our  legislation  generally  since  1763;  and 
whether  the  Codifiers  were  conscious  or  not  of  the  fact,  the  Code 
finally  consecrated  that  result  when  in  art.  831  it  laid  down  the 
rule  that 

**  Every  person  of  full  age,  of  sound  intellect,  and  capable  of 
^*  alienating  his  property,  may  dispose  of  it  freely  by  will,  with- 
**  out  distinction  as  to  its  origin  or  nature,  either  in  favor  of  his 
*^  consort,  or  of  one  or  more  of  his  children,  or  of  any  other  per- 
^^  son  capable  of  acquiring  and  possessing,  and  without  reserve, 
"  restriction  or  limitation  ;  saving  the  prohibitions,  restrictions, 
*^  and  causes  of  nullity  mentioned  in  this  Code,  and  all  disposi- 
'*  tions  and  conditions  contrary  to  public  order  or  good  morals." 
If  therefore  the  nullities  of  the  ordinance  of  1743  apply  to  this 
case,  it  must  be  because  those  nullities  are  mentioned  in  the 
Code,  and  that  is  what  the  Appellants  have  failed  to  shew,  and 
never  can. 

The  Kespondents  then  consequently  claim  that  the  judgment 
appealed  from  must  be  confirmed. 


Mr.  Cross,  Q.C,  on  the  same  side,  argued  at  some  length  in 
support  of  the  propositions  contained  in  the  following  condensed 
.«tatement. 
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The  question  in  this  case  is  as  to  the  validity  of  a  legacy  to 
trustees,  to  establish  a  library,  discretioa  being  given  them  to 
procure  a  charter  of  incorporation. 

It  is  objected  by  the  plaintiffs  that  such  a  l^acy  is  prohibited 
by  law. 

The  establishment  of  a  library  being  in  itself  not  only  a  legi- 
timate but  a  commendable  object,  it  follows  that  it  is  incumbent 
on  the  Plaintiffs  to  prove  an  existing  prohibitory  law,  and  that 
the  present  case  falls  strictly  within  the  prohibition. 

The  Plaintiffs  contend  that  such  law  is  to  be  found  in  the 
ordinance  of  the  King  of  France  of  the  year  1743  concerning 
Religious  bodies  in  the  colonies,  which  they  pretend  is  in  full 
force  notwithstanding  subsequent  events  and  legislation,  and  ap- 
plies to  this  particular  case,  in  fact  to  all  corporations. 

The  Defendants  contend  that  the  ordinance  of  1743  did  not 
apply  to  cases  like  the  present,  and  if  it  did,  it  has  been  modified 
by  subsequent  events  and  legislation. 

It  is  easier  to  cite  the  text  of  an  old  law  and  allege  its  vitality 
than  it  is  to  resuscitate  the  events  and  legislution  by  which  it  has 
been  indirectly  modified  ;  but  the  non-enforcement  of  such  a  law 
for  a  period  of  upwards  of  100  years  is  itself  a  presumption  that 
such  influences  have  had  the  effect  of  its  modification. 

That  such  an  important  matter  did  not  escape,  nor  fail  to 
engage  the  attention  of  the  codifiera.  They  have  in  the  civil  code 
declared  the  existing  state  of  the  law  of  mortmain,  including 
what  determines  the  question  involved  in  this  cause,  resolving 
the  doubts  that  existed  prior  to  its  promulgation.  They  have 
pronounced  no  nullity  nor  prohibition  against  such  a  legacy  as 
the  present,  in  proof  of  which  see  articles  352,  353,  358,  366  and 
766,  which  cover  the  whole  ground. 

The  civil  code  gives  unlimited  power  to  bequeath  by  will  and 
to  have  bequests  to  trustees  for  charitable  purposes  carried  into 
effect  :  see  articles  831,  869  and  905. 

Art.  831  acknowledges  the  validity  of  the  bequest  now  in 
question,  unless  a  prohibition,  restriction  or  nullity  is  pronounced 
against  it,  in  any  other  part  of  the  code,  and  none  such  is  to  be 
found  in  it. 

Its  terms  are  "  every  person  of  full  age,  of  sound  intellect, 
*^  and  capable  of  alienating  his  property,  may  dispose  of  it  freely 
^'  by  will,  without  distinction  as  to  its  origin  or  nature,  either  in 
'^  favor  of  his  consort,  or  of  one  or  more  of  his  children,  or  of 
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any  other  person  capable  of  acquiring  and  possessing,  and 
without  reserve,  restriction,  or  limitation  ;  saving  the  prohibi- 
tions, restrictions  uvd  causes  of  nullity  mentioned  in.  this  corfe.'*^ 
There  is  no  restriction  to  persons  acquiring  to  procure  a 
charter. 

The  only  restriction,  and  that  is  to  corporations  acquiring 
property  directly,  is  to  be  found  in  §2  of  article  366,  beinp;  merely 
a  restriction  to  acquiring  real  estate  without  the  permission  of 
the  crown  ;  which  permission  according  to  the  precedents  and 
autliorities  may  be  obtained  afterwards. 

This  restriction  applies  to  real  estate  only,  and  that  beyond 
a  fixed  amount  and  value.  In  the  present  case  there  is  no  proof 
of  any  specific  amount  or  value  of  real  estate. 

The  restriction  refers  merely  to  gifts  direct  to  corporations. 
It  ceases  on  the  permission  of  the  Crown  being  obtained. 
The  present  is  not  a  gift  direct  to  a  corporation,  but  to  trus- 
tees entitled  to  accept  as  such  under  article  869,  the  terms  of 
which  are  as  follows  : 

"  Art.  809.  A  testator  may  name  legatees  who  shall  be  merely 
fiduciary,  or  simply  trustees  for  charitable  or  other  lawful  pur- 
poses within  the  limits  permitted  by  law;  he  may  also  deliver 
"  over  his  property  for  the  same  objects  to  his  testamentary 
"  executors,  or  efiect  such  purposes  by  means  of  charges  imposed 
*'  upon  his  heirs  or  legatees." 

Lawful  purposes,  in  this  article  mean  every  reasonable  purpose 
not  prohibited  by  the  code,  which  has  already  pronounced  as  to 
the  disabilities  of  corporations  (art.  366)  ;  and  as  to  the  full 
authority  to  give,  save  in  the  case  of  a  declared  express'prohibi- 
tion,  art.  831. 

This  article  869  recognises  the  system  of  trustees  without  in- 
terest in  the  property  for  carrying  into  effect  bequests. 

This  had  already  been  established  as  law,  in  the  case  of 
Dos  Rivieres  v.  Richardson,  Stuart's  Reports,  p.  218  ;  Freligh 
V.  Seymour,  5  L.  C.  R.  p.  492,  and  in  numerous  Statutes  per- 
mitting property  to  be  held  by  trustees,  as  for  instance.  Con. 
Stat.  L.  C.  cap.  19  ;  as  well  as  all  the  Joint  Stock  Company'» 
acts,  and  all  the  Banking  and  School  acts,  and  many  others. 

Within  the  limits  permitted  by  law  in  article  869,  do  not 
mean  permitted  by  the  ordinance  of  1743. 

There  is  no  prohibition,  restriction  or  nullity  invoked,  save 
those  already  pronounced  by  the  code,  that  is,  against  morals  and 
public  order. 


it 
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The  codifiera  contemplated  by  the  article  869  the  carrying  out 
of  such  charities  as  the  present,  and  based  their  text  on  the  un- 
limited power  of  bequeathing  given  by  the  statutes,  and  the 
favor  of  charitable  gifts — see  Report  of  codifiers,  4  and  5,  p.  181, 
article  124  bis. 

See  how  such  a  provision  was  construed,  contained  in  the 
statute  43  Eliz.  cap.  4  ;  Highmore  on  Mortmain,  p.  200  and 
seq.,  and  what  extensive  facilities  were  given  for  establishing 
like  charities  thereunder. 

The  present  bequest  is  good,  either  as  a  charge  imposed  on  the 
legatee,  as  under  article  869,  or  of  a  suspended  legacy,  as  under 
article  838,  to  a  person  not  yet  in  existence,  where  the  capacity 
to  receive  is  to  be  considered  relative  to  the  time  at  which  the 
right  comes  into  effect,  cum  capere  potuerit. 

See  Furgole— Traité  des  Testamens,  t.  1,  309  and  310;  Salé 
Esprit  des  Ordonnances,  t.  3.  p.  342. 

This  bequest  might  be  made  effective,  either  under  article  905 
for  perpetuating  executors,  or  by  trustees  under  article  869,  with- 
out procuring  a  charter. 

By  article  358,  corporations  may  acquire  and  hold  property. 
The  only  limit  to  this  is  established  by  §2,  of  article  366,  which 
requires  a  licence  to  be  obtained  for  real  estate^  except  for  a 
limited  amount. 

The  code  reserves  the  rights  of  the  Crown  only,  but  vests  no 
right  in  heirs  in  case  of  the  violation  of  the  laws  of  mortmain, 
they  cannot  invoke  such  a  pretended  nullity.  See"  §2,  article 
366,  and  Grant  on  Corporations,  p.  98,  99,  100  and  101,  8 
Louisiana  An.  Rep.  171. 

The  ordinance  of  1743  is  not  recognized  by  the  code,  nor  any- 
where mentioned  in  it.  If  any  part  of  its  purport  or  contents  be 
thereby  admitted,  it  is  as  to  acquisitions  by  existing  corpora- 
tions, that  is,  arts.  10  and  seq.,  of  the  ordinance  ;  on  the  contrary 
arts.  1  to  9,  as  to  the  manner  of  creating  corporations  are  totally 
ignored  as  not  in  force,  and  other  provisions  in  a  different  sense^ 
take  their  place  as  being  the  law. 

The  article  353  of  the  Civil  Code,  providing  for  creating 
corporations,  as  also  358,  allowing  them  to  acquire  and  hold 
property,  and  the  arts.  366  and  766,  are  inconsistent  with  the 
ordinance  1743,  being  in  force,  at  least  to  the  extent  necessarily 
contended  for  by  the  Appellants,  and  especially  as  regards  the 
arts.  1  to  9  of  said  ordinance. 
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The  reasons  why  the  codifiera  did  not  report  the  ordinance  of 
1743  in  force,  may  have  been  : 

1st.  It  was  inconsbtent  with  the  state  of  things  after  the 
change  of  Sovereignty. 

It  was  modified  by  the  Statutes  in  r^ard  to  wills  ;  Imperial 
Statute,  14  Geo.  Ill,  cap.  83,  sec.  10,  and  Provincial  Statute, 
44  Geo.  Ill,  cap.  4,  giving  complete  freedom  of  disposal  by  will, 
save  in  the  latter  statute  as  to  corporations  direct.     See  Report  i 

of  Codifiera,  4  and  5,  p.  181,  art.  124  bis. 

It  was  inconsistent  with  the  Queen's  prerogative  right  to  create 
corporations  with  their  incident  powere  of  acquiring  and  holding 
property.     See  art.  353,  Blackstone's  Commentaries,  vol.  1,  p.     . 
472,  475  and  478  ;  Chitty  on  Prerogative,  p.  32,  33.  , 

Also  with  the  prerogative  right  of  supervision  over  charities  as  - 

parens  patricSy  one  of  the  major  prerogatives.  See  Chitty  on 
Prerogative,  p.  161,  also  the  King  v.  Black;  Stuart's  Rep.  p. 
324. 

Also,  where  there  is  a  concurrence  of  right  between  Eling  and 
subject,  the  former  is  preferred.  See  Chitty  on  Prerogative  p. 
381  ;  Highmore,  p.  249.  ^ 

Arts.  1  to  9  of  the  ordinance  of  1743  were  at  the  time  it  was  "' 

enacted,  new  law,  and  were  directed  against  the  creation  of  addi- 
tional ecclesiastical  corporations  in  the  colonies.  Arts.  10  and 
seq.f  were  in  part  declaratory  of  the  old  law. 

Arts.  1  to  9  were  merely  for  instituting  forms  of  procedure  to 
arrive  at  an  incorporation,  and  as  such  were  superseded  by  the 
change  of  system. 

The  remaining  sections  were  to  prevent  the  endowment  of 
existing  corporations  or  gejis  c?e  main  morte  with  real  estate. 

Sections  1  to  9  do  not  extend  generally  to  gens  de  main  morte. 

The  remaining  sections  afifect  only  existing  corporations,  and 
in  regard  to  real  estate. 

As  requiring  licenses  to  hold  real  estate,  they  were  in  accord  ^ 

with  the  previous  existing  law. 

The  preamble  to  the  ordinance,  more  particularly  the  intro- 
ductory part  of  it,  not  printed  in  Appellants'  factum,  shews  it  to 
have  been  exclusively  directed  against  ecclesiastical  corporations  ; 
the  enacting  clauses  of  sees.  1  to  9  shew,  that  in  regard  to  creat- 
ing corporations,  the  language  was  not  so  comprehensive  as  that 
used  in  section  10,  (^gens  de  main  morte f)  for  prohibitions  as  to 
real  estate  only,  in  regard  to  existing  bodies. 
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The  term  Laicque  io  seotion  1,  was  not  meant  to  extend  it» 
provisions  to  all  lay  bodies,  but  was  intended  to  include  a  clasa 
of  communities,  which,  though  for  the  furtherance  of  ecclesiasti- 
cal purposes,  were  connected  with  and  known  as  lay  communities. 
See  Nouv  Den  Verbo,  Communauté  Ecclesiastic,  p.  743  ;  Die 
de  Trévoux  v.  Communauté,  p.  730. 

It  has  been  held  not  to  extend  to  commercial  corporations,, 
why  then  to  libraries.  See  Eerskowski  v.  Grand  Trunk,  10 
L.  C.  B..  p.  47.  The  French  Ordinance  of  1749  was  more  com- 
prehensive in  its  terms  than  that  of  1743. 

The  decisions  under  the  former  should  not  be  held  wholly  ap- 
plicable. Yet  the  Ordinance  of  1749,  as  a  penal  or  prohibitory 
law  was  generally  held  as  directed  against  Ecclesiastical  Corpora- 
tions only.  It  was  not  exclusively  this  law  that  required  all  Cor- 
porations to  be  authorised  by  the  Crown. 

Librairies,  such  as  now  promoted  by  the  Legislature  and  con- 
sidered highly  beneficial  to  the  public  interest,  had  no  existence 
in  Canada  in  1743. 

If  arts.  1  to  9  of  the  Ordinance  of  1743  were  superseded  as 
above,  the  law  was  brought  back  to  what  it  was  in  France  and  in 
Canada  before  the  ordinance  of  1743,  and  what  it  was  in  England 
before  the  statute  9  Geo.  II,  cap.  36 — (this  act  did  not  extend  to 
the  colonies.  See  Attorney  General  v.  Stewart,  2  Meri vale's  B,^ 
p,  143,  Redfield  on  Wills,  vol.  2,  p.  790.) 

Under  these  laws,  such  a  legacy  as  the  present  was  perfectly 
valid,  and  the  Crown  licence  might  be  procured  afler  the  grant. 
See  Furgole  Traité  des  Testamens,  t.  1,  p.  328,  No.  37  ;  Salé 
Esprit  des  ordonnances,  T.  3,  p.  342  ;  Highmore  on  Mortmain, 
p.  200  ;  Milne's  Heirs  v.  Milne's  Exors,  17  Louisiana,  R.  p.  46. 

The  Crown  only  had  the  right  to  interfere.  See  Grant  on 
Corporations,  p.  98,  99,  100  and  101. 

The  Code  Napoleon,  art.  910,  is  at  least  as  strong  in  its  prohi- 
bitory terms  as  §2  of  art.  366,  Code  Civile.  It  has  also  an  art. 
810,  similar  to  our  art.  774  as  regards  incapable  persons  taking 
indirectly,  yet  under  these,  such  legacies  as  the  present  are  valid 
in  France.  See  Troplong,  Donations,  Nos.  588  to  612  and  seq.  ; 
also  Journal  du  Palais  for  1870,  5me.  Livraison,  Note  to  p.  590,. 
and  numerous  authorities  there  cited. 

Taking  indirectly,  cannot  apply  to  trustees,  taking  under  art. 
869,  17  Louisiana  B..  p.  46. 

The  English  Stat,  of  Wills,  34  Hen.  8,  cap.  5,  excepted  Cor- 
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porations,  as  did  our  act,  41  Geo.  Ill,  cap.  4;  yet  bequests  to 
trustees  to  procure  an  act  of  Incorporation  were  held  valid  in 
England,  notwithstandiniç  this  Statute. 

If  art.  2  of  the  ordinance  1743  had  reference  to  a  Royal 
charter,  or  letters  patent  of  the  Sovereign  only,  the  prohibition, 
if  any,  would  not  remain  effective  as  regards  the  power  to  incor- 
porate vested  in,  and  to  be  exercised  by  a  free  legislature,  as  at 
present  constituted.  The  Appellant  can  urge  no  prohibition 
which  aj)plies  to,  or  could  ever  be  binding  on  our  Legislature. 

Libraries  in  j)articular,  and  many  other  like  institutions,  are 
authorised  by  numerous  statutes,  and  may  be  incorporated  at 
will,  therefore  they  are  not  illegal  or  prohibited,  and  the  restric- 
tion of  the  ordinance  of  1743  can  have  no  application  to  them. 
See  Con.  Stat.  c.  72  ;  Con.  Stat.  L.  C.  cap.  19  ;  also  Quebec  acta, 
31  Vic.  cap.  25,  sec.  2,  §7;  Sec.  3,  §6;  Sec.  4,  §4  and  5. 

The  Joint  Stock  Companies  Act  31,  Vic.  cap.  25,  places  li- 
braries in  at  least  as  favorable  a  position  as  was  the  McGill  Col- 
lege under  the  statute  41  Geo.  III.  cap.  17.  That  was  an  act 
passed  for  general  educational  purposes,  sanctioned  in  1802,  au- 
thorising the  creation  by  letters  patent  of  a  corporation  by  the 
name  of  the  lloyal  Institution  for  the  advancement  of  learning. 
McGill  made  his  will  in  1811,  leaving  property  to  trustees  for 
the  establishment  of  the  College  under  the  Royal  Institution;  he 
died  in  1813.  The  corporation  of  the  Royal  Institution  waa 
created  by  letters  patent  on  the  13th  December  1819,  but 
the  will  contemplated  a  special  incorporation  of  the  McGil  Col- 
lege, and  the  lloyal  Institution  could  themselves  only  be  trustees. 
The  letters  patent  for  McGill  College  only  issued  in  1822,  yet 
the  bequest  to  Trustees,  under  the  will  was  held  valid,  to  hold  the 
property  until  letters  patent  for  the  corporation  of  the  Koyal 
Institution  should  issue,  to  enable  that  corporation,  to  hold  the 
property  until  the  incorporation  of  the  McGill  College,  at  a  still 
later  date.   See  Des  Rivières  v.  Richardson  ;  Stuarts  Rep.  p.  218. 

The  Defendants  might  have  availed  themselves  of  the  Joint 
Stock  Companies  Act,  without  applying  for  an  act  of  the  legis- 
lature. This  Joint  Stock  Companies  act  supposes  the  acquisition 
of  real,  as  well  as  personal  estate,  before  the  charter  is  applied 
for. 

The  great  favor  of  charities  has  always  induced  Courts  to  aoi 
liberally  in  supporting  them.  It  was  a  maxim  of  the  Roman,  as 
well  as  of  the  English  law,  that  charities  were  never  allowed  to 
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be  lost.  See  appendix  to  4  Wheaton's  Rep.  p.  1,  4,  8,  11, 12 
and  ieq,  ;  Jarman  on  Wills,  p.  233,  or  197,  original  edn.  ;  Red- 
field  on  Wills  vol.  2,  p.  783  and  790.  See  Report  of  Codifiers,  4 
and  5,  p.  181,  shewing  that  they  incline  to  the  opinion  that  the 
old  law  of  France  and  England  in  above  respect  is  still  in  force 
and  that  these  maintained  such  bequests  as  the  one  in  question. 

The  following  is  an  analysis  of  a  number  of  leading  American 
cases,  under  the  English  system,  and  under  the  Civil  law  system, 
Louisiana  Code. 

Baptist  Association  v.  Harts  Exors,  4  Wheaton,  p.  1.  Held 
that  a  bequest  to  such  an  Association  not  incorporated  was  void 
for  indefiniteness. 

But  this  was  afterwards  entirely  repudiated,  and  see  Treatise 
in  Appendix  to  this  volume,  especially,  pp.  11,  12  and  22. 

Trustees  of  Phillips  Academy  v.  King's  Excrs  12  Mass.  Rep. 
p.  545.  Held  that  such  a  bequest  was  good,  and  that  an  aggre- 
gate corporation  had  power  to  accept,  take  and  hold,  even  as  a 
trustee,  and,  although  not  strictly  in  conformity  with  the  pur- 
poses for  which  the  institution  could  take  and  hold  by  their 
charter. 

McCartee  v.  Orphan  Asylum  of  New  York,  9,  Cowen's  Rep. 
p.  437.  Held  that  a  bequest  direct  to  a  corporation  was  void, 
under  their  Statute  of  Wills,  although  it  would  have  been  valid, 
had  it  been  to  trustees,  and  the  Court  would  even  supply  trus- 
tees on  their  failure. 

Milne's  Heirs  v.  Milne's  Exs.,  17  Louisiana  Rep.  p.  46. 
Legacy  for  Orphans,  conditional  on  incorporation  got  from  le- 
gislature held  valid,  although  no  capacity  to  receive  at  time  of 
decease  of  testator,  and  valid  notwithstanding  abolition  of  subs- 
titutions. 

Inglis  V.  Trustees  of  Sailors  Snug  Harbor  ;  3  Peters  R.  p.  99. 
A  bequest  in  trust  to  the  chancellor  of  the  State  and  recorder 
of  the  City  of  New  York,  for  a  Sailor's  Hospital,  for  which  they 
were  directed  to  get  an  act  of  incorporation,  held  valid. 

Hubbard  v.  Bartlett,  4  Metcalfs  Rep.  p.  379.  A  devise  of  real 
estate  for  charitable  uses  to  an  unincorporated  society  held  valid, 
and  may  be  enforced  against  heir. 

Vidal  V.  City  of  Philadelphia,  2  Howard  R.  p.  127.  The 
City  Corporation  without  express  authority  in  their  charter  could 
take  as  trustees  for  charitable  uses,  becauses  English  Statute  of 
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Wills  not  adopted  there;  but  43  Eliz.,  adopted;  yet  the  law 
sufficient  without  that  statute. 

Burbank  v.  Whitney,  24  Pickering,  p.  146.  Bequest  to  a 
foreign  corporation  valid,  either  under  43  Eliz.,  or  independently 

of  it. 

Heirs  of  Henderson  v.  Rost  et  al„  Exrs,  5  Louisiana  annual, 
R.  p.  441.  A  bequest  to  perpetuate  a  succession  in  violation  of 
the  policy  of  the  law  abolishing  substitutions,  held  void. 

States  of  Louisiana  and  Maryland  v.  The  Executors  of  Mc- 
Donough  and  the  City  of  New  Orleans,  8,  Louisiana  Annual 
Rep.  171.  Legacies  given  to  these  cities  for  charities  good,  with- 
out special  authority. 

Though  many  of  the  objects  could  not  be  carried  out,  and  the 
conditions  void,  still  the  legacy  vested. 

In  any  case  the  h^irs  were  deprived  of  the  property,  and  could 
not  avail  themselves  of  the  nullity  of  conditions. 

Coin  Delisle,  Delangle,  Giraud,  Duranton  and  Mercadé  gave 
elaborate  opinions  on  the  subject,  for  this  case. 


Mr.  Laflamme  in  reply  : — It  is  difficult  to  seize  exactly  the 
points  urged  by  the  counsel  for  the  Respondents;  there  is 
nothing  definite  or  precise  in  their  pretensions,  which  are  vague, 
hypothecial  and  uncertain.  Their  eiforts  seem  to  have  been  to 
involve  the  case  in  a  cloud.  They  dare  not  deny  positively  the 
existence  of  the  Edict  upon  which  the  Appellants  rest  their  case, 
but  by  inferences  and  far  fetched  arguments  they  attempted  to 
show  that  whatever  portions  of  it  clash  with  their  interests,  are 
repealed,  that  it  is  an  antiquated  remnant  of  a  barbarous  age, 
that  its  main  dispositions  are  contrary  to  some  dispositions  of 
our  general  law,  to  the  policy  of  the  age  and  the  principles  of 
modern  legislation,  that  they  have  fallen  into  disuse.  They  are 
bound  to  forego  all  the  elementary  rules  respecting  the  abroga- 
tion of  positive  laws,  to  secure  the  repeal  of  this  obnoxious  edict 
by  implication  and  mere  suppositions — contrary  to  the  well  set- 
tled principle  that  there  can  be  no  repeal  of  a  positive  enactment 
by  implication. 

Dwarris  on  the  interpretation  of  Statutes,  p.  533,  says  : 
**  Nor  hath  a  latter  act  of  Parliament  ever  been  construed  to 
'^  repeal  a  prior  act,  unless  there  be  a  contrariety  or  repugnancy 
"  in  them  or  at  least  some  notice  taken  of  the  former  act  so  as 
*'  to  indicate  an  intention  in  the  law  given  to  repeal  it 
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"  The  law  does  not  favour  a  repeal  by  implication  unless  the 
"*'  repugnance  be  quite  plain. 

"  A  subsequent  act,  too,  which  can  be  reconciled  with  a  former 
"^^  act,  shall  not  be  a  repeal  of  it,  though  there  be  negative  words." 

Demolombe,  1  Vol.  No.  126,  affirms  the  same  doctrine: 
*^'  L'abrogation  est  tacite  lorsque  les  dispositions  de  la  loi  nou- 
"**  velle  sont  incompatibles  avec  les  dispositions  de  la  loi  anté- 
^'  rieure. 

"  Mais  alors  l'abrogation  ne  résultant  que  de  la  contrariété 
^'  entre  les  deux  lois,  il  ne  faut  la  reconnaître  qu'à  l'égard  de 
**  celles  des  dispositions  de  la  loi  ancienne  qui  se  trouvent  incon- 
^*  ciliables  avec  les  dispositions  nouvelles. 

"En  principe  la  loi  générale  n'est  présumée  vouloir  déroger  à 
"^^  la  loi  spéciale  ;  et  l'abrogation  tacite  n'a  pas  lieu  dans  ce  cas,  à 
"  moins  que  Tintention  contraire  du  législateur  ne  résulte  suffi- 
^'  samment  de  la  loi  elle-même." 

The  Respondents  have  certainly  failed  to  show  that  there  is  a 
direct  contradiction  between  any  of  the  articles  of  the  Code  or 
any  subsequent  statute  and  this  edict.  The  right  to  give  to  a 
Corporation  regularly  constituted  and  authorized  to  receive,  the 
privilege  of  association  granted  by  the  law  for  the  purpose  of 
forming  a  Corporation  within  certain  limits  and  for  certain  well 
•defined  objects,  is  certainly  not  inconsistent  with  the  positive  pro- 
hibition to  devise  property  for  the  purpose  of  establishing  a  Cor- 
poration, and  cannot  therefore  possibly  be  construed  as  a  repeal  of 
this  previously  existing  prohibition. 

But  it  is  stated  that  the  Code  contains  all  the  prohibitions 
respecting  Corporations  and  mortmain,  and  no  prohibitioa  can 
be  found  as  contained  in  this  edict. 

Such  a  proposition  was  never  before  stated  in  a  Court  of  Jus- 
lice.  As  well  might  it  be  asserted  that  the  Code  contains  all 
our  law  and  that  no  authoritative  disposition  can  exist  beyond  it 
or  be  found  any  where  else.  Every  one  knows  that  the  Code 
'does  not  and  never  was  intended  to  embody  the  entire  law  of  the 
land.  On  the  contrary  constant  reference  is  made  to  other  exist- 
ing laws. 

Have  we  not  our  Consolidated  Statutes  and  the  whole  series  of 
our  Statutes  containing  subsisting  legal  enactments  in  full  force 
promulgating  principles  of  law  on  all  matters,  many  of  which 
connected  with  subjects  treated  of  in  the  Code.  And  on  this 
particular  point  of  devises  and  bequests  to  Corporation,  the  laws 
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of  mortmaÎD,  where  can  any  disposition  be  found  in  any  of  the* 
articles  of  the  Code  embodying,  altering  or  excluding  the  previous, 
existing  laws  on  the  same  subject  ? 

The  final  provisions  of  the  Code  demonstrate  that  no  such  in- 
tention ever  existed  on  the  part  of  the  legislator.  The  article- 
2613  limits  the  repeal  of  the  laws  in  force,  at  the  time  of  the. 
promulgation  of.  the  Code  to  those  cases  : 

"  In  which  there  is  a  provision  herein  having  expressly  or  im- 
"  pliedly  that  effect  ;  " 

**  In  which  such  laws  are  contrary  or  inconsistent  with  any 
"  provisions  herein  contained  ;  " 

**  In  which  express  provision  is  herein  made  upon  the  parti« 
"  cular  matter  to  which  such  laws  relate.** 

Where  can  be  found  in  our  Code  a  provision  to  the  effect  of* 
repealing  the  prohibition  of  the  edict  ? 

There  is  certainly  none  in  the  art.  366  neither  in  art.  831^ 
The  edict  is  not  contrary  or  inconsistent  with  any  of  the  disposi- 
tions of  the  Code. 

Let  us  take  the  article  366  on  the  disabilities  of  Corporations- 
arisiug  from  law. 

^^366.  The  disabilities  arising  from  the  law  are  : 

''  lo.  Those  which  are  imposed  on  each  Corporation  by  it» 
"  title  or  by  any  law  applicable  to  the  class  to  which  such  Cor- 
**  poration  belongs; 

**  2o.  Those  comprised  in  the  general  laws  of  the  country  res- 
^*  pectiog  mortmains  and  bodies  corporate,  prohibiting  them  fronk 
"  acquiring  immoveable  property  or  property  so  reputed  without 
"  the  permission  of  the  Crown  except  for  certain  purposes  only 
'^  and  to  a  fixed  amount  and  value; 

^^  3o.  Those  which  result  from  the  same  general  laws  imposing- 
*'  for  the  alienation  or  hypothecation  of  immoveable  held  ia 
"  mortmain  or  belonging  to  corporate  bodies  particular  formali- 
**  ties  not  required  by  the  common  law." 

It  is  evident  that  the  Code  here  supposes  and  affirms  the  ex- 
istence outside  the  Code,  Istly  of  laws  applicable  to  Corporation, 
2ndly  of  general  laws  of  mortmain  also  which  are  not  embodied 
in  the  Code  ;  it  is  equally  evident  that  there  exists  no  other 
general  law  of  mortmain  except  the  edict  of  1743.  The  Counsel 
for  the  Respondents  have  not  and  cannot  point  to  any  other.. 
The  codifiers*in  this  title  of  the  Code  refer  in  general  terms  U> 
such  dispositions  of  the  laws  of  mortmain,  which  apply  particur 
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Harly  to  existing  and  established  Corporation,  they  had  not  and 
<50uld  not  be  expected  to  embody  there  the  disposition  of  the 
«diet  as  to  devises  and  bequests  to  non-established  Corporations 
•or  for  the  purpose  of  constituting  a  Corporation  ;  but  they  did 
this  in  the  title  2,  in  the  Chapter  of  Wills. 

Art.  831  upon  which  the  Counsel  for  the  Respondents  so 
«trongly  rely,  and  in  which  the  codifiers,  after  stating  the  general 
-disposition  analysed  from  our  Statute  of  1801  giving  the  right  to 
«very  person  to  dispose  by  will  of  every  kind  of  property,  in  favor 
«f  any  person  whomsoever,  contains  the  express  proviso  "  saving 
'*  the  prohibitions  J  restrictioiis  and  causes  of  nullity  mentioned 
"**  in  this  Code  and  all  dispositions  and  conditions  contrary  to 
•*^  pjihlic  order  or  good  morals ^ 

The  power  of  creating  Corporations,  the  exercise  of  their  rights 
-and  the  restrictions  imposed  on  their  acquisitions,  the  laws  of 
mortmain  have  in  all  countries  been  considered  as  concerning 
most  directly  public  order,  and  were  dictated  by  the  interests  of 
society  as  the  preambles  of  the  edict  show  conclusively.  This 
proviso  attached  to  the  article  indicates  that  there  are  restrictions 
and  prohibitions  limiting  this  absolute  liberty  to  dispose  of  by 
will.  Where  can  they  be  found?  Certainly  not  in  the  Code. 
And  again  the  article  836  says  :  "  that  Corporations  and  persons 
^*  in  mortmain  can  only  receive  by  will  property  as  they  may 
'**  legally  possess.^* 

Whence  this  restriction  ?  and  where  is  it  written  ?  Certainly 
not  in  the  Code.  Can  a  Corporation  which  has  no  legal  existence 
whatever  be  the  subject  of  such  a  disposition  ?  Hae  it  any  right 
to  possess  legally  any  kind  of  property?  Does  not  this  article 
S36  refer  to  the  edict  and  in  different  words  contain  the  same 
disposition  in  general  terms,  viz  : — that  you  cannot  bequeath  or 
-devise  to  a  non-existing  Corporation  or  to  establish  a  Corporation 
because  such  Corporation  cannot  legally  possess,  and  this  inter- 
diction can  arise  solely  from  the  edict.  From  what  part  of  our 
previous  law  are  these  articles  derived  ?  The  codifiers  have  not 
■expressed  any  intention  to  modify  it  in  any  respect;  they  are 
satisfied  with  a  broad  reference  to  these  restrictions  and  prohibi- 
tions existing,  and  which  they  acknowledge  as  existing. 

No  one  will  deny  that  the  Statute  of  1801  has  not  been  modi- 
fied and  that  it  never  was  the  intention  of  the  codifiers  to  do 
jnore  than  to  analyse  its  dispositions,  and  in  this  Statute  to 
^hich  they  refer  as  the  parent  of  the  article  831  we  find  this 
«lause  : 


350  THE   FRASER  INSTITUTE  CASE. 

"  And  the  said  right  of  devieiDg  as  above  specified  and  de- 
"  clared  shall  not  extend  to  a  devise  by  will  and  testament  in 
^'  favor  of  any  Corporation  or  other  persons  in  mortmain,  unless- 
"  the  said  Corporation  or  persons  be  by  law  entitled  to  accept 
"  thereof." 

This  edict  was  and  is  unquestionably  the  law  of  the  land  and 
the  motives  of  its  enactment  were  dictated  by  public  policy.  I 
am  at  a  loss  to  conceive  how  alterations  made  in  the  dispositions 
of  our  law  for  special  cases,  concerning  the  acquisition  of  pro- 
perty by  regularly  and  legally  constituted  Corporations,  how  the 
change  of  Sovereignty  substituting  a  different  controling  power 
and  another  source  of  authority  to  which  these  bodies  were  bound 
to  apply  to  enable  them  to  receive  by  contract  inter  vivos  and  to 
add  to  their  possessions,  could  affect  the  principle  so  clearly 
enuntiated  that  no  devise  can  be  made  to  etttublish  a  new  Cor- 
poration, and  that  every  bequest  or  devise  of  this  kind  should  be 
considered  as  absolutely  null  and  void. 

Under  the  old  system  of  French  Law  as  well  as  under  the 
English  Law,  no  Corporation  could  possess  proj.erly  beyond  the 
limits  allowed  by  its  charter,  or  by  the  general  laws  affecting: 
Corporations  without  the  permission  of  the  Crown  ;  such  excess; 
obtained  in  contravention  of  this  principle  was  unquestionably 
liable  to  forfeiture  ;  but  this  is  entirely  independent  of  the  right 
to  dispose  of  property  by  will  to  create  a  Corporation. 

The  fact  that  the  Code  contains  some  dispositions  similar  tor 
some  of  those  of  the  edict,  besides  the  general  reference  to  the 
laws  of  mortmain,  cannot  be  urged  as  an  argument  to  prove  that 
the  remaining  dispositions  of  the  edict  have  been  effaced.  No 
one  disputes  the  fact  that  an  illegal  acquisition  by  a  Corporation 
can  be  remedied  by  the  permission  of  the  Crown,  but  again  what 
analogy  and  what  bearing  can  this  have  upon  this  case  ? 

In  answer  to  the  second  proposition  of  the  Appellants,  the 
Counsel  for  the  Kespondents  do  not  deny  that  the  maxim  of  our 
law  is  that  property  cannot  remain  in  suspense  ;  but  they  here 
again  invoke  as  their  universal  panacea  the  liberty  to  dispose  by 
will — ^not  only  to  assist  them  in  removing  the  obnoxious  articles, 
of  the  edict,  but  moreover  to  introduce  under  its  shelter  the 
complete  system  of  trust  as  established  by  the  law  of  England,, 
the  result  of  ages  of  legislation  and  jurisprudence  entirely  foreign 
to  our  own  and  requiring  for  its  execution  judicial  machinery  of: 
which  we  have  no  idea  in  this  country. 
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The  French  authorities  cited  from  Ricard  refer  to  the  iocapa- 
city  of  a  legatee  at  the  time  of  the  making  of  the  will,  but  capa- 
ble when  the  will  takes  its  effect.  No  authority  can  be  found 
contrary  to  the  opinion  of  Pothier  ;  that  a  disposition  made  in 
favor  of  a  non  existing  or  unauthorized  Corporation  is  null.  If 
reference  is  made  to  the  cases  cited  by  Ricard  and  Furgole,  it 
will  be  found  that  the  legacies  there  mentioned  were  made  direct- 
ly to  a  legally  constituted  body  or  to  an  individual,  his  heirs  and 
assigns,  with  the  charge  of  establishing  a  Corporation,  an  hospital 
or  a  College,  to  be  approved  of  by  the  Sovereign,  and  every  one 
of  these  decisions  are  anterior  to  the  Ordinance  of  1747,  as  can 
be  seen  by  the  notes  in  the  last  edition  of  Ricard  by  Berger. 

The  articles  771  and  838  are  not  new  law;  they  made  no 
change  in  our  previous  jurisprudence  j  they  are  taken  from 
Pothier  and  all  our  old  jurists.  Conditional  legacies  were  not 
unknown  in  the  cases  cited  in  these  articles  :  '^  dans  les  legs  dont 
"  l'effet  demeure  suspendu  après  le  décès  du  testateur,  soit  par 
"  suite  d'une  condition,  soit  dans  le  cas  du  legs  d'un  enfant  à 
"  naître  et  de  substitution  ;  "  but  can  there  be  found  a  single 
case  when  the  principle  was  carried  to  the  extent  of  maintain- 
ing as  valid  a  disposition  pure  et  simple  in  favor  of  a  non-existing 
being,  without  conveying  the  property  in  fidél-commis,  to  some 
party  who  was  and  could  be  seized  of  it  as  proprietors  at  the 
death  of  the  testator. 

It  is  difficult  to  understand  the  proposition  of  the  Respondents  : 
that  our  law  respecting  wills  is  inconsistent  with  the  Ordinance 
of  1743,  and  more  difficult  still  to  appreciate  their  allument  in 
support  of  it.  The  proviso  of  the  Statute  of  1801,  which  gave 
the  liberty  to  dispose  by  will,  specially  excludes  from  this  liberty 
all  devises  to  Corporations  oi  persons  in  mortmain  ;  consequently, 
whatever  other  restrictions  and  prohibitions  have  been  removed, 
this  one  at  least  is  carefully  maintained.  Since  this  Statute,  it 
is  undoubted  that  bastards,  concubines  and  confessors,  may  receive 
by  will,  but  if  the  legislator  has  thought  proper  to  maintain  the 
laws  of  mortmain,  respecting  the  disposal  of  property  by  will, 
however  anomalous  and  illogical  it  may  appear  to  the  Respon- 
dents, the  fact  nevertheless  exists  and  this  prohibition  is  law 
which  must  await  the  reformatory  power  and  authority  of  the 
legislature  before  the  Courts  can  refuse  its  application. 

The  English  and  American  Statutes  and  authorities  cited  by 
the  Counsel  for  Respondents  have  no  bearing  whatever  upon  this 
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case.  They  only  demonstrate  that  in  those  countries,  as  well  as 
in  Canada,  the  l^islator  has  deemed  it  necessary  to  restrict  the 
disposal  of  property  by  will  for  charitable  and  useful  purposes, 
and  notwithstanding  the  enlightment  and  progress  of  civilisation 
still  maintain  them  as  necessary. 

The  Respondents  further  pretend  that  the  legacy  is  valid  in- 
asmuch as  it  is  made  to  trustees  who  hare  power  to  take  under 
art.  869  of  our  Code. 

The  Appellants  believe  thnt  no  answer  has  been  given  on  this 
point  to  the  argument  offered  by  them.  The  article  869  could 
not  have  the  effect  of  introducing  the  whole  system  of  English 
trusts,  but  limits  the  appointment  of  trustees  as  fiduciary  l^çatees 
for  merely  charitable  purposes,  or  other  lawful  purposes  within 
the  limits  permitted  by  law.  These  terms  "  fiduciary  legatees  " 
prove  that  there  was  no  intention  on  the  part  of  the  codifiers  to 
introduce  a  different  system  than  the  one  recognized  by  our  laws, 
and  it  allows  no  fiducie  without  the  existence  of  the  party  who  is 
seized  of  the  property,  and  towards  whom  the  fiduciary  stands  in 
the  position  of  a  mere  agent.  And  again  the  proviso  "  within 
the  limits  permitted  by  law,'*  necessarily  subjects  any  such  dis- 
position to  existing  laws,  and  amongst  others  to  this  edict,  if  it 
has  not  been  abrogated.  Under  the  old  French  system,  and  our 
own  before  the  code,  a  testator  could  unquestionably  make  a  be- 
quest to  the  parish  priest,  or  to  a  friend,  for  distribution  amongst 
the  poor.  In  such  a  case  the  legatee  was  a  simple  ministre  or 
trustee.  The  terms  used  with  such  restrictions  cannot  therefore 
indicate  a  determination  on  the  part  of  the  codifiers  to  operate  a 
revolution  in  our  system  by  introducing  the  English  trusts  in 
Canada.  The  absolute  liberty  of  disposing  by  will  cannot  re- 
quire for  its  exercise  the  overthrow  of  all  the  rules  of  law  con- 
cerning the  transmission  of  property. 

It  is  useless  to  make  answer  on  the  comments  of  the  Counsel 
upon  the  cases  wherein  the  existence  of  this  edict  was  asserted. 
The  Appellants  are  not  prepared  to  criticise  or  defend  every  opi- 
nion given  by  the  Judges  in  these  judgments  ;  but  as  a  matter  of 
jurisprudence,  the  main  fact  resulting  from  these  decisions  which 
the  Counsel  for  Respondents  cannot  overcome,  is  the  existence  of 
the  edict,  and  its  application  by  all  the  tribunals  of  the  country 
since  more  than  half  a  century,  and  the  last  of  these  judgments 
rendered  by  this  Court  after  the  code,  not  more  than  eighteen 
months  ago.     How  can  it  be  pretended  in  presence  of  such  facts 
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%}iat  the  edict  has  fallen  into  disuse  ?  Have  we  not  moreover  the 
proviso  of  the  statute  of  1801  embodied  in  our  Consolidated 
Statutes,  published  in  1861  ?  declaring  that  the  right  of  devis- 
ing shall  not  extend  to  a  devise  bj  will  and  testament,  in  favor 
of  a  corporation,  or  other  persons  in  mortmain.  Can  this  becon- 
^sidered  as  an  abandonment  of  the  edict  ? 

The  principles  of  this  law,  and  their  application,  are  admitted 
l)y  most  of  the  civilized  countries  for  the  protection  of  the  com- 
munity. The  learned  Counsel  might  have  saved  themselves  the 
trouble  of  quoting  the  opinions  of  various  writers  as  to  the  op- 
portunity of  reason  of  laws  of  mortmain  such  as  ours.  If  they 
are  contrary  to  the  well-being  of  society,  let  them  be  abrogated, 
but  how  can  the  learned  Counsel  cxplnin  that  in  England  and  in 
France  no  attempts  have  yet  been  made  to  effect  any  change,  and 
that  there  they  are  still  subject  to  these  erroneous  and  absurd 
clispositions.  We  find,  not  later  than  in  the  year  1871,  a  case 
reported  in  the  Law  Journal,  vol.  1,  p.  24,  of  Hawkins  v.  Allen, 
where  the  question  of  a  donation  for  as  good  and  as  useful  an 
object  as  the  establishment  of  a  library  was  brought  before  the 
"Court  of  Chancery  in  England  and  set  aside  as  being  contrary  to 
the  laws  of  mortmain.  The  facts  are  given  as  follows,  in  the 
Jbeading  of  the  report  : 

On  the  24th  March,  1866,  D.  gave  a  cheque  for  5000Z.  to 
trustees  for  the  purpose  of  building  an  hospital.  The  money  was 
received  and  immediately  invested  in  stock,  in  the  names  of 
trustees,  who,  on  the  3rd  April,  1866,  executed  a  declaration  of 
trust  to  that  effect,  which  was  not  communicated  to  the  donor. 
J),  died  on  the  7th  April,  1866.  Held  that  the  gift  was  void 
binder  the  mortmain  act,  and  that  the  next  of  kin  was  entitled  to 
the  5000?. 

In  this  case  the  Judge,  Malins  V.C,  is  reported  to  have 
.stated  : 

**  I  take  it  to  be  perfectly  clear,  and  indeed  it  has  not  been  dis- 
puted, that  whenever  money  is,  by  will,  given  for  charitable  pur- 
poses, for  the  purpose  of  building,  unless  land  in  mortmain  is 
pointed  out,  the  trust  to  build,  necessarily  involving  the  acquisi- 
tion whereon  to  build,  falls  within  the  mortmain  act,  and  is  void. 
If,  therefore,  this  lady  had  given  5000Z.  for  the  purpose  of  build- 
ing a  fever  hospital  at  Cheltenham,  that  would  have  been  within 
the  mortmain  act,  and  absolutely  void,  and  the  property  would 
Lave  been  held  for  the  next  of  kin  or  personal  representative. 
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^'  I  am  of  opinion/'  says  the  Judge,  "  that  this  is  within  the 
express  enactment  of  the  statute,  as  it  is  within  its  policy  and 
objeet  ;  and  although  in  this  particular  case,  I  should  have  been 
most  anxious,  if  I  could  have  seen  my  way,  to  carry  the  benevo- 
lent object  of  this  lady  into  effect,  and  to  establish  an  hospital  in 
the  town  in  which  she  lived,  yet  when  I  see  it  is  impossible  for 
me  to  do  so,  without  an  infringement  of  the  law,  as  I  find  it  ; 
and  I  am  clearly  of  opinion  the  gift  is  invalid." 

A.  Cross,  Q.C. 

R.  Laflamme,  Q.G. 

Ed.  Barnard. 


CONTEMPTS,  AND  THE  PRESERVATION  OF  ORDER 
IN  COLONIAL  PARLIAMENTS. 

The  powers  of  Colonial  Parliaments  to  imprison  for  contempts,, 
do  not  seem  to  be  generally  understood.  In  a  case  which  occurred 
at  the  last  session  of  the  Ontario  Legislature,  it  was  thought  by 
some  that  the  House  of  Assembly  in  this  Province  had  such 
powers,  while  others  maintained  a  contrary  opinion. 

The  constitution  of  the  various  Parliamentary  bodies  in  the 
Dominion  is  derived  wholly  from  the  British  North  America 
Act,  1867.  By  this  Act  we  have  been  granted  a  new  Constitua 
tion,  similar  in  principle  to  that  of  the  United  Kingdom.  What- 
ever may  have  been  the  powers  of  the  different  Parliamentary 
bodies  in  this  country  prior  to  Confederation,  it  is  submitted 
that  since  Confederation  they  can  only  exercise  the  privileges, 
immunities  and  powers  granted  by  this  Act. 

On  the  creation  of  a  Colonial  House  of  Assembly,  no  power  to 
imprison  for  contempt  attaches  by  analogy  to  the  lex  et  consuefado 
parliamenti  as  part  of  the  common  law  inherent  in  the  two 
Houses  of  Parliament  in  the  United  Kingdom.  The  privileges 
of  the  House  of  Commons,  that  of  punishing  for  contempt  being: 
one,  belong  to  it  by  virtue  of  this  law,  which  is  peculiar  to  and 
inherent  in  the  two  Houses  of  Parliament  in  the  United  King- 
dom  ;  Doyle  v.  Falconer,  L.  R.  1  P.  C.  Appeals,  339,  per  Sir 
J.  W.  Colville  ;  and  therefore  they  do  not  extend  to  the  Colonies. 
The  power  to  imprison  for  contempt  is  a  judicial  power,  and  aft 
a  Colonial  House  of  Assembly  has  no  judicial  functions,  it  can- 
not claim  to  exercise  the  power  by  analogy  to  a  Court  of  Justice, 
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for  tlie  latter  is  a  court  of  record,  in  which  the  power  is  inherent» 
Nor  does  the  power  to  imprison  for  contempt  attach  as  a  neces- 
sary incident  in  the  creation  of  a  Colonial  House  of  Assembly  ; 
ib.  328  ;  Kielley  v.  Carson,  4  Moore's  P.  C.  Cases  63  ;  Fenton 
V.  Hampton,  11  Moore's  P.  C.  Cases,  347  j  Hill  v.  Weldon,  a 
Kerr  1  et  seq. 

Prior  to  Confederation,  it  was  decided  in  the  Provinces  oî" 
Ontirio  and  Quebec  respectively,  that  the  Colonial  Legislatures 
then  existing  in  these  Provinces  had  powers  to  imprison  for  con- 
tempt. See  McNab  v.  Bidwell,  Draper  152;  Re  Tracey,  Stuart's 
L.  C.  Appeals,  479. 

These  cases  having  been  decided  before  the  British  North- 
America  Act  was  passed,  cannot  now  be  regarded  as  of  any 
weight,  and  even  if  this  Act  had  not  been  passed,  they  would 
have  been  virtually  overruled  by  the  cases  before  referred  to  ia 
the  Privy  Council. 

The  question  at  once  arises,  what  powers  has  the  British  North 
America  Act,  1867,  conferred  on  the  Dominion  and  respective. 
Local  Legislatures  in  regard  to  imprisoning  for  contempts  and! 
preserving  order  in  the  House  ?  and  what  is  the  difference  be- 
tween the  Dominion  and  Local  Legislatures  in  this  respect  ? 

S.  18  provides  that  ^^  the  privileges,  immunities  and  powers  ta 
be  held,  employed  and  exercised  by  the  Senate  and  by  the  House^ 
of  Commons,  and  by  the  members  thereof  respectively,  shall  be 
such  as  are  from  time  to  time  defined  by  Act  of  the  Parliament 
of  Canada,  but  so  that  the  same  shall  never  exceed  those  at  the 
passing  of  this  Act  held,  engaged  and  exercised  by  the  Commons- 
House  of  Parliament  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  and  by  the  members  thereof."  This  section  em- 
powers the  Parliament  of  Canada  to  define  the  privileges,  immu- 
nities and  powers  of  the  Senate  and  House  of  Commons  and 
the  members  thereof. 

In  pursuance  of  this  power  the  31  Vic.  c.  23,  s.  1,  enact» 
that  "  The  Senate  and  the  House  of  Commons  respectively  and 
the  members  thereof  respectively,  shall  hold,  enjoy  and  exercise- 
suoh  and  the  like  privileges,  immunities  and  powers  as  at  the 
time  of  the  passing  of  the  British  North  America  Act,  1867^ 
were  held,  enjoyed  and  exercised  by  the  Commons  House  of  Par- 
liament of  the  United  Kingdom  of  Great  Britain  and  Ireland^ 
and  by  the  members  thereof,  so  far  as  the  same  are  consistent 
with  and  not  repugnant  to  the  said  Act." 
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This  section  confers  on  the  Senate  and  House  of  CommoDS  in 
"Canada  the  privil^es,  immunities  and  powers  enjoyed  by  the 
Commons  Honse  of  Parliament  of  the  United  Kingdom,  includ- 
iing  the  power  of  imprisoning  for  contempt  ;  and  it  is  submitted 
that  incident  to  this  power  there  is  vested  in  the  Dominion  Par- 
liament the  right  of  judging  for  itself  what  constitutes  a  contempt 
and  of  ordering  the  commitment  to  prison  of  persons  adjudged 
hj  the  House  to  be  guilty  of  a  contempt  and  breach  of  privilege, 
by  a  general  warrant  stating  simply  that  a  contempt  has  been 
<<x>mmitted,  without  setting  out  the  specific  grounds  of  the  com- 
mitment. See  The  Speaker  of  the  Legislative  Assembly  of 
Victoria  v.  Glass,  L.  R.  3  P.  C.  Appeals,  560. 

In  addition  to  this  no  doubt  the  Dominion  Parliament  possesses 
«11  the  powers  of  preserving  order  in  the  House  which  are  en- 
joyed by  the  Local  Legislatur&s  as  hereinafter  shewn.  The 
power  of  imprisoning  for  contempt  inherent  in  the  House  of 
•Commons  in  England  by  virtue  of  the  law  and  custom  of  Parlia- 
ment, can  only  be  conferred  on  Colonial  Assemblies  by  express 
grant  ;  ib.  Doyle  v.  Falconer  supra. 

It  has  been  already  shewn  that  the  British  North  America 
-Act,  1867,  and  the  31  Vic.  c.  23,  grant  this  power  to  the 
Senate  and  House  of  Commons.  But  the  grant  seems  restricted 
to  them,  and  the  writer  is  not  aware  of  any  other  Imperial 
statute  granting  the  power  of  imprisoning  for  contempt  to  the 
Local  Legislotures  in  the  several  Provinces  of  the  Dominion. 
As  therefore  no  such  grant  has  been  made  to  these  Legislatures, 
it  would  seem  that  they  do  not  possess  the  powers  enjoyed  in 
thia  respect  by  the  Senate  and  House  of  Commons,  for  as  already 
«hewn,  there  is  no  ground  upon  which  the  power  can  be  exer- 
<5i8ed.  The  power  being  peculiar  to  the  House  of  Commons  in 
England,  does  not  pass  as  a  necessary  incident  on  the  creation 
of  a  Colonial  House  of  Assembly.  But  even  where  there  is  no 
nexpress  grant  to  a  Colonial  House  of  Assembly  of  the  right  to 
imprison  for  contempt,  the  power  to  preserve  order  and  remove 
obstructions  in  the  House  being  necessary  for  self-preservation, 
attaches  as  a  necessary  incident.  We  must  distinguish  between 
i;he  power  which  is  preventioe  and  that  which  is  primitive.  The 
former  power  being  essential  to  the  existence  of  the  House,  fol- 
lows as  a  necessary  incident,  and  although  the  Local  Legislatures 
in  the  several  Provinces  of  the  Dominion  have  no  power  to  im- 
jtrison  by  W2ij*  of  punishing  a  contempt,  yet  if  a  member  of  any 
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of  these  Houses  is  guilty  of  disorderly  conduct  in  the  Honse^ 
aud  it  is  necessary  for  the  preservation  of  order  that  he  shouldi 
he  removed,  he  may  he  excluded  for  a  time  or  even  expelled.. 
The  law  would  sanction  the  use  of  that  degree  of  force  which 
might  be  necessary  to  remove  the  person  offending  from  the. 
House  and  to  keep  him  excluded.  The  same  rule  would  apply 
a  fortiori  to  obstructions  caused  by  any  person  not  a  member  ;; 
and  whenever  the  violation  of  order  amounts  to  a  breach  of  the- 
peace,  or  other  legal  offence,  recourse  may  be  had  to  the  ordinary 
tribunals;  Doyle  v.  Falconer,  supra  340,  per  Sir.  J.  W.  Colville^ 
The  difference  between  the  Dominion  and  the  Local  Legisla- 
tures in  regard  to  the  right  of  imprisoning  for  contempt  may  be^ 
attributed  to  the  fact  that  the  Imperial  Parliament  has  by  the.- 
British  North  America  Act,  1867,  empowered  the  former  to» 
define  their  privileges  and  immunities,  while  no  such  authority; 
has  been  conferred  on  the  latter.  Nothing  seems  to  turn  on  the^ 
fact  that  the  Local  Legislatures  are  in  a  measure  subordinate  to* 
the  Dominion.  They  seem  to  stand  on  the  same  common  ground 
as  Colonial  Parliaments  to  which  the  privileges  of  the  House  or 
Commons  in  England  do  not  necessarily  belong,  and  it  would 
seem  that  the  Local  Legislatures  can  only  obtain  their  privileges^ 
through  the  intervention  of  the  Imperial  Parliament. 

S.  Robinson  Clarke. 
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LES  PROMESSES  DE  MARIAGE  SONT-ELLES 

VALIDES  EN  DROIT. 

H  est  étonnant  que  la  jurisprudence  de  l'Angleterre  et  des 
Etats  Unis  n'ait  pas  répudié  les  promesses  de  mariage.  On  y 
permet  au  mari  de  congédier  sa  femme  sans  trop  d'inconvénients; 
on  peut  y  divorcer  à  chaque  printemps  de  la  vie  pour  ainsi  dire  ; 
l'on  y  peut  impunément  séduire  une  fille,  pourvu  qu'elle  soit 
majeure,  mais  il  paraîtrait  qu'un  jeune  homme  n'y  peut  se  séparer 
-de  «a  fiancée  sans  s'exposer  à  se  ruiner.  On  comprend,  qu'avec 
une  telle  jurisprudence,  il  était  nécessaire  de  venir  au  secours  des 
4poux  malheureux,  et  de  leur  ouvrir  les  portes  d'une  cour  de  di- 
vorce. C'est  là  en  effet  qu'ils  se  font  relever  des  conséquences 
trop  désastreuses  de  l'inexécution  d'une  promesse  de  mariage. 
Mais  en  Bas-Canada,  le  mariage  est  indissoluble  ;  le  divorce  par 
le  Parlement  est  une  de  ces  raretés,  dont  peu  de  personnes  peu- 
vent se  donner  le  luxe  ;  et  ne  voit-on  pas  de  suite  que  les  deman- 
des, basées  sur  inexécution  de  promesses  de  mariage,  qui,  dans 
tous  les  pays,  sont  vues  d'un  mauvais  œil,  ne  devraient  pas  être 
tolérées  en  Bas-Canada. 

L'on  veut  assujettir  le  fiancé  en  défaut  au  paiement  des  dom- 
mages-intérêts, eu  égard  à  sa  fortune,  à  la  qualité  et  position  so- 
<îiale  des  parties  et  aux  circonstances;  mais  qui  n'aperçoit  les 
dangers  de  cette  doctrine  pour  la  société  ?     Les  promesses  de 
mariage,  dit-on,  sont  louables,  puisqu'elles  résultent  du  sentiment 
le  plus  pur  et  le  plus  utile  à  la  société,  celui  du  mariage.     Elles 
sont  louables,  sans-doute  ;  mais  elles  ne  le  sont  que  tant  qu'elles 
-conduisent  librement  à  cette  fin  ;  au  contraire  elles  sont  immora- 
les et  funestes,  si  directement  ou  indirectement  elles  les  y  mènent 
forcément.     Le  jeune  homme  qui  doit  choisir  entre  sa  fiancée  et 
la  ruine  ou  la  perte  d'une  partie  considérable  de  son  patrimoine, 
prendra-t-il  toujours  ce  dernier  parti  ?  Ne  peut>on  pas  supposer 
avec  raison  que  dans  nombre  de  cas,  il  préférera  se  sacrifier,  tant 
l'intérêt  matériel  est  puissant  sur  l'esprit  et  la  conduite  des  hom- 
mes.    Dans  des  circonstances  de  cette  gravité,  n'est-il  pas  à  crain- 
dre qu'il  taira  les  refroidissements  de  son  cœur,  et  qu'il  ira  au 
pied  des  autels  contracter  une  union  que  la  sympathie  et  l'amour 
cseuls  doivent  former.    De  là  les  désordres  qui  trop  souvent  signa- 
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lent  les  mariages  mal  assortis.  Il  est  donc  de  l'intérêt  des 
deux  parties  qu'elles  conservent  une  liberté  d'examen  absolue  et 
dégagée  de  tout  intérêt  matériel,  pendant  tout  le  temps  que  du- 
rent les  entrevues  préliminaires. 

Le  consentement  au  mariage  doit  être  libre,  et  la  crainte  des 
dommages  résultant  de  l'inexécution  d'une  promesse  de  mariage 
ne  saurait  l'atteindre;  parce  que  cette  promesse  est  nulle  et  doit 
rester  sans  effet.  Elle  est  nulle  en  ce  qu'elle  tend  à  gêner  la  li- 
l)erté  des  parties  dans  le  choix  d'un  époux,  et  que,  pour  cette  rai- 
son, elle  est  contraire  aux  lois  positives,  à  la  morale  et  à  la  saine 
raison. 

Il  est  de  principe  que  toute  obligation  qui  lie  la  liberté  indivi* 
duelle,  pour  quelque  cause  et  de  quelque  manière  que  ce  soit, 
est  nulle  comme  contraire  aux  bonnes  mœurs  et  à  l'ordre 
public  ;  et  il  n'y  a  pas  d'autres  exceptions  à  cette  règle  que  celles 
qui  résultent  soit  des  textes  formels,  soit  de  l'esprit  manifeste  de 
la  loi.  Mais  aucune  exception  n'a  été  faite  par  le  Code  pour  les 
promesses  de  mariage,  et  elle  devrait  d'autant  moins  se  présumer 
qu'elle  violerait  ce  grand  principe  de  notre  droit  public  qui  veut 
que  le  consentement  au  mariage  ne  soit  donné  que  lors  de  sa  cé- 
lébration, et  que  jusque-là  il  n'est  pas  permis  d'aliéner  ce  con- 
sentement. 

On  ne  saurait  pour  la  même  raison  soutenir  que  les  promesses 
de  mariage  participent  de  la  nature  des  obligations  en  général. 
Notre  Code,  art.  1062,  déclare  :  "  L'objet  d'une  obligation  doit 
■'^  être  une  chose  possible,  qui  ne  soit  ni  prohibée  par  la  loi,  ni 
^^  contraire  aux  bonnes  mœurs."  Puis  l'art.  1059  dit:  "  Il  n'y 
*^  a  que  les  choses  qui  sont  dans  le  commerce  qui  puissent  être 
^^  l'objet  d'une  obligation."  Assurément  que  l'on  ne  soutiendra 
pas  que  l'objet  des  promesses  de  mariage  soit  une  chose  dans  le 
commerce. 

On  ne  saurait  soutenir  non  plus  que  la  jurisprudence,  qui  a 
prévalu  sous  l'ancien  droit  soit  en  France,  soit  en  Canada,  peut 
suppléer  au  silence  du  Code.  L'art.  2613  déclare  en  effet  que 
^'  les  lois  en  force  lors  de  la  mise  en  force  de  ce  Code,  sont  abro- 

^^  gées  dans  les  cas où  elles  sont  contraires  ou  incompatibles 

*^  avec  quelques  dispositions  qu'il  contient."  Or,  nous  l'avons  vu, 
les  promesses  de  mariage  sont  incompatibles  avec  les  dispositions 
du  Code  sur  le  mariage  et  les  obligations  en  général. 

Veut-on  s'assurer  de  l'hostilité  des  codificateurs  à  la  va- 
lidité des  promesses  de  mariage  ?     On  la  trouve  exprimée  en 
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toutes  lettres  dans  leur  rapport  sar  Tart.  62  :  "  An  cas  d*opposf~ 
'^  tioD  au  mariage/'  disent-ils  (Rapport  2e,  page  24),  '^  il  doit 
*^  être  sursis  à  la  célébration  jusqu'après  main  levée,  à  moins  que 
''  cette  opposition  ne  soit  fondée  sur  une  simple  promesse  de- 
'^  mariage,  qui  doit  être  traitée  comme  nulle  et  sans  effet."* 
Il  est  important  de  remarquer  que  ces  termes  ne  se  trouvent  pa» 
dansnotre  Statut  Provincial,  S.  R.  B.-C,  ch.  34,  s.  4,  qui  tout 
simplement  déclare  non  recevable  l'opposition  basée  sur  une  pro- 
messe de  mariage,  sans  qualifier  d'ailleurs  cette  promesse. 

Disons  encore  que,  dans  le  droit  primitif,  les  promesses  de  ma- 
riage n'étaient  aucunement  reconnues  dans  le  for  extérieur. 

La  jurisprudence  romaine  fut  unanime  sur  ce  point.  Toute 
convention  de  se  marier  était  absolument  nulle  et  ne  produisait 
aucun  effet.  Idhera  inatrlmo n  la  an  tiquitus  placuit  ideoque pacta 
ne  liceret  dîvertere  non  val  ere  et  stipulationes  quibus  pœnœ  irro- 
garentur. . . .  Ratas  n^n  habere  constat.  Et  allieurs:  In  ho- 
nestum  visum  est  vincuîos  pœnœ  matrimonia  obstringi.  Et  enco- 
re  cette  autre  loi  :  Pœnœ  metus  aufert  libertatem  eligendl  matri- 
monii. 

Ce  ne  fut  que  par  une  loi  spéciale  proclamée  par  Tempereur 
Léon  que  les  promesses  de  mariage  furent  déclarées  valables,  et. 
que  les  dommages,  résultant  de  leur  exécution  ou  de  la  clause  pé- 
nale, en  cas  de  dédit,  furent  recouvrables  en  justice. 
Mais  allons  plus  loin,  et  voyons  qu'elle  est  la  règle  qui  est  suivie- 
dans  les  pays  qui,  comme  le  nôtre,  sont  soumis  à  l'empire  d'uiL 
code  de  lois. 

Les  codificateurs  de  la  Louisiane  ont-ils  considéré  qu'il  suffi- 
sait de  garder  le  silence  pour  donner  un  droit  d'action  pour  inex- 
écution d'une  promesse  de  mariage  ?  Les  tribunaux  y  admets 
traient-ils  cette  action,  si  le  Code,  qui  les  régit,  était  parfaite- 
ment muet  sur  le  sujet  ?  Voici  ce  qu'observait  M.  le  juge  Slidell^ 
pour  la  Cour  Suprême  de  la  Louisiane,  dans  une  cause  analogue 
à  celle-ci,  décidée  en  1850  *  :  "  We  are  not  prepared  to  say  that 
^^  we  should  not  have  concurred  with  the  decision  of  the  district 
^'  judge,  even  if  there  were  no  other  reasons  for  maintaining  it 
'^  than  those  which  he  gave.  But  our  legislation  has  not  left 
*^  this  matter  in  doubt.  The  article  1928,  C.  C,  speaks  expressly 
<^  of  a  promise  of  mariage.  It  is  there  treated  as  a  contract,  and 
''  a  measure  of  damages  for  its  breach  is  given." 

•  Morgan  vs.  Yarborough,  5  A,  Louis,  316. 
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Sans  cet  article  (  1928  )  du  Code  de  Louisiane,  la  validité  des 
promesses  de  mariage  j  serait  donc  douteuse  ;  et  lorsqu'on  lit  la 
conclusion  des  remarques  du  savant  juge  dons  la  même  cause,  on 
voit  de  suite  que  le  bénéfice  de  ce  doute  aurait  été  donné,  ici 
comme  toujours,  en  faveur  du  défendeur.  Malgré  la  précision 
du  Code,  voici  en  effet  comment  les  actions /or  6rcacA  of  promise 
ont  été  jugées  par  ce  tribunal,  le  plus  élevé  de  cette  ancienne 
colonie  française,  soumise  comme  le  Bas-Canada  à  l'ancien  droit 
du  Parlement  de  Paris  :  '^  In  conclusion  we  may  take  occasion 
'^  to  observe  that  this  is  the  first  time  we  or  our  predecessors 
^'  have  been  called  upon  to  consider  an  action  of  this  kind.  It 
^^  is  a  fact  creditable  to  our  people,  and  we  hope  that  such  actions 
"  may  not  become  frequent.  While  we  are  bound  under  our 
^^jurisprudence  and  CoDE,  to  recognise  the  right  of  action^  WE 

"  ARE  CONSTRAINED  TO  SAY  THAT  A  FEMALE  OF  REFINED  SEN- 
"  SIBILITY  COULD  SCARCELY  BRING  HERSELF    TO  SUCH  A  SUIT  ; 

'^  and  that  the  appeals  which  are  usually  made  to  juries  in  such 
'^  cases,  on  the  score  of  the  wounded  affections  of  the  woman,  can 
"  have  little  foundation  in  truth.  Such  suits  are  not  unfre- 
"  quently  the  mere  instruments  of  extortion.  Courts  and  juries 
"  should  therefore  cautiously  restrict  relief  to  cases  of  real  in- 
"  justice." 

En  Europe,  chez  les  nations  qui  ont  codifié  leurs  lois,  on  n'ad- 
met également  l'action  dont  nous  parlons  qu'en  autant  que  leur 
code  respectif  la  donne  expressément. 

Le  Code  Prussien  dit  :  "  Lorsque  les  fiançailles  seront  dis- 
"  soutes  par  la  faute  de  l'une  des  parties,  elle  rendra  à  l'autre 
"  tous  les  présents  qu'elle  en  aurait  reçus,  et  ne  pourra  redeman- 

"  der  ceux  qu'elle  aura  donnés La  partie  coupable  est  tenue 

"  d'indemniser  la  partie  innocente  des  frais  et  des  dommages 
"  qu'elle  peut  lui  avoir  causés." 

Le  Code  Sarde,  art.  106,  déclare  que  les  promesses  de  mariage, 
par  acte  authentique  ou  sous  seing  privé,  donnent  une  action  en 
dommages-intérêts  à  défaut  d'exécution. 

Il  en  est  de  même  dans  le  royaume  des  Deux  Siciles,  si  elles 
sont  faites  devant  l'officier  de  l'état  civil. — Art.,  148. 

Le  Code  du  Canton  de  Vaud  art.,  61,  les  déclare  valables,  lors- 
qu'elles sont  contractées  devant  un  juge  de  paix,  devant  un 
notaire,  ou  publiées  en  chaire. 

Enfin,  peut  on  citer  un  seul  pays  soumis  à  l'empire  d'un  code, 
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OÙ  Taction  pour  inexécution  d'une  promesse  de  mariage  a  lieu 
sans  aroir  été  donnée  expressément  par  ce  code  ? 

On  ne  saurait  encore  invoquer  les  dispositions  des  codes  que 
nous  venons  de  citer,  pour  repousser  Timmoralité  dos  actions 
pour  promesses  de  mariage.  Le  législateur  de  la  plupart  de  ces 
pays  a  été  tellement  saisi  des  dangers  de  cette  obligation,  qu'il 
exige  des  conditions  et  des  formalités  qui  font  qu'elle  ne  peut 
être  contractée  à  la  légère  et,  pour  ainsi  dire,  qu'à  la  veille  du 
mariage.  Il  faut  se  présenter  devant  un  juge  de  paix,  un  officier 
de  Tétat  civil,  ou  être  publié  en  chaire.  Evidemment  ces  forma- 
lités et  ces  cérémonies  ne  sont  accomplies  qu'après  mure  délibé- 
ration, après  des  engagements  préliminaires  qui  auraient  permis 
aux  parties  de  se  connaître. 

En  France,  sous  l'ancien  droit,  la  validité  des  promesses  de 
mariage  contractées  avec  certaines  formalités  particulières  était 
aussi  expressément  reconnue.  Les  Capitulaires  de  Charlemagne 
en  parlent,  et  la  Déclaration  du  26  Novembre  1639,  art.  7,  porte 
ce  qui  suit  :  "  Défendons  à  tous  juges,  même  à  ceux  d'Eglise,  de 
**  recevoir  la  preuve  par  témoins  des  promesses  de  mariage  autre- 
"  ment  que  par  écrit,  qui  soit  arrêté  en  présence  de  quatreproches 
^^  parents  de  Vune  et  de  Vautre  partie,  encore  qu'elles  soient  de 
"  basse  condition."  Nonobstant  cette  ordonnance.  Bartholecon- 
sidérait  comme  attentoires  aux  bonnes  mœurs  les  demandes 
en  dommages-intérêts  formées  en  pareil  cas  ;  et  Boniface  a  re- 
cueilli deux  arrêts  du  Parlement  de  Provence,  du  16  mai  1640 
et  du  2  mai  1656,  qui  jugent  que  les  promesses  de  mariage  ne 
produisent  pas  une  telle  action. 

Le  Code  Napoléon  ne  parle  pas  des  promesses  de  mariage,  et 
comme  celui  du  Bas-Canada,  il  laisse  donc  à  la  doctrine  le  soin 
d'examiner  si  elles  sont  valables  dans  les  principes  généraux  qu'il 
établit.  Aussi,  comme  il  arrive  assez  souvent,  lorsqu'il  n'yapas 
de  texte  formel  en  une  matière,  les  opinions  des  jurisconsultes 
ont  d'abord  singulièrement  varié  sur  cette  question. 

Plusieurs  auteurs  recommandables,  tels  que  Merlin,  Rolland 
de  Villargues  et  Toullier,  ont  pensé  que  les  promesses  de  mariage 
étaient  valables.  Suivant  ce  dernier  commentateur,  il  n'y  a  de 
contraire  aux  bonnes  mœurs  que  les  promesses  dont  P objet  blesse 
la  morale  Or,  le  but  des  promesses  de  marriage  est,  sans  con- 
tredit, le  plus  honnête,  le  plus  louable,  le  plus  conforme  aux  lois 
et  à  la  morale,  puisque  c'est  l'accomplissement  d'un  marriage. 

Pezzani  a  traité  à  fonds  la  question  qui  nous  occupe  dans  son 
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ouvrage  sur  les  Empêchements  du  Mariage  ;  il  a  examina,  une  à 
une,  les  objections  faites  par  les  jurisconsultes  favorables  aux  pro- 
messes du  mariage,  et  la  conclusion  à  laquelle  il  arrive,  est  dans 
le  sens  que  nous  soutenons. 

"  La  liberté,  dit-il,  No.  79,  doit  présider  aux  mariages.  Cette 
**'  axiome  de  la  législation  modèle,  dont  nos  lois  ne  sont  que  des 
*^  transformations  nécessitées  par  la  différence  des  mœurs,  cet 
''^  axiome,  dîs-je,  intéresse  d'une  manière  essentielle  l'ordre  public 
"  et  la  morale.     Pour  peu  que  la  liberté  soit  gênée  dans  le  choix 
*^*  d'un  conjoint,  l'on  peut  craindre  et  prédire  l'avenir  de  grands 
**  malheurs  domestiques.      On  s'est  marié  par  nécessité,  pour 
■**  obéir  à  des  vues  tout  autres  que  celles  qui  doivent  porter  au 
^'  mariage,  et  l'on  est  décidé  d'avance  à  maudire  le  joug  que  l'on 
subit,  en  quelque  sorte,  malgré  soi,  quelque  supportable,  quel- 
qu'agréable   qu'il  fût  d'ailleurs.      La  moindre  apparence  de 
contrainte  pèse  à  l'homme,  et  celui  qui,  toute  sa  vie,  a  désiré 
"**  le  séjour  d'un  palais,  ne  pourrait  se  résoudre  à  y  vivre  content, 
•*'  s'il  lui  était  donné  pour  prison.  Des  chaînes  d'or  sont  toujours 
-^^  des  chaînes.     Ainsi  la  compagne  la  plus  douce,  la  plus  aima- 
ble, paraîtra  à  son  époux  insipide  et  accari&tre,  et  les  heures 
que,  près  d'elle,  il  aurait  vu  s'écouler  avec  tant  de  rapidité,  si 
"*'  son  consentement  eût  été  dégagé  de  toute  gêne,  lui  paraîtront 
'^^  longues  et  pénibles.     Cette  considération  qu'il  n'a  pas  été  libre 
"*'  en  contractant  cette  union,  il  la  fera  servir  d'excuse  et  de  pré- 
^*  texte  à  son  inconstance.     Je  craignais  de  me  ruiner,  dira-t-il  ; 
^^  j'ai  consenti  au  mariage  pour  échapper  aux  rigueurs  de  la  loi. 
■**  mais  en  conscience  je  ne  suis  point  obligé  à  la  fidélité  conjugale. 
''^  Il  négligera  sa  famille  pour  se  livrer  aux  excès  de  la  débauche, 
*^  et  ce  seront  des  rixes  continuelles,  des  reproches  amers  entre 
■**  les  époux  ;  les  tribunaux  seront  l'arène  où  viendront  se  termi- 
ner ces  funestes  débats,  et  le  scandale  judiciaire  sera  la  der- 
nière scène  de  ce  drame  domestique. 
"  80.  Peut-être  nous  accusera-t-on  d'avoir  trop  chargé  les  cou- 
-**  leurs  du  tableau,  et  d'avoir  inventé  à  plaisir  des  faits  imagi- 
*^  naires.     Sans  doute,  tous  les  mariages  contractés  pour  éohap- 
■**  per  à  une  peine  pécuniaire  ne  donneront  pas  lieu  à  des  pareils 
*'  malheurs  ;  mais  il  suffit  que  ces  scandales  soient  dans  la  pré- 
^*  vision  humaine,  et  qu'on  en  ait  vu  des  fréquents  exemples, 
•**  pour  que  ce  principe,  que  les  mariages  doivent  être  libres,  soit 
■*'  proclamé  vrai  dans  notre  législation  aussi  bien  que  dans  celle 
"^^  des  Bomains. 
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^*  81.  Od  ne  peut  pas  dire  ici  qu'il  n^y  a  véritablement  en  jeit 
*'  que  des  intérêts  privés,  et  que,  par  conséquent,  il  est  permis  de 
^'  déroger  aux  lois  par  des  conventions  particulières.  L'Etat  est 
'^  directement  intéressé  au  bonheur  des  familles. 

"  86.  De  tout  ce  qui  précède,  il  résulte  que  la  promesse  de- 
<^  mariage  est  une  obligation  illicite  et  par  conséquent  nulle.  Si 
''  l'obligation  principale  est  nulle,  l'obligation  accessoire  des  dom- 
<<  muges-intérêts  et  de  la  clause  pénale  est  nulle  aussi,  selon  la 
"  maxime:   Quod  nullum  est,  nullum produicit  effectum, 

"87.  Pour  démontrer  que  les  promesses  de  mariage  ne  sont 
'^  point  contraires  aux  bonnes  mœurs,  M.  Toullier  emploie  ui> 
*' étrange  sophisme:  //  n'y  a  de  contraire^  dit-il,  aux  bonnes: 
"  mœurs  que  les  promesses  dont  Vohjet  blesse  la  morale  ;  or,  quel 
"  est  le  but  ou  F  objet  des  promesses  de  mariage  f  JSans  contredit 
"  le  but  le  plus  hoîinête,  le  plus  louable,  h  plus  conforme  auxhis^ 
"  et  à  la  morale,  V accomplissement  d'un  mariage.  Il  n'est  pas 
"  diflScile  de  prouver  le  vice  de  ce  raisonnement.  Le  mariage 
"  est,  ou  n'en  peut  douter,  une  chose  licite  et  conforme  à  la  mo-^ 
"  raie  ;  mais  c'est  un  contrat  à  part,,  qui  demande  une  complète 
"  liberté,  et  toute  stipulation,  tout  engagement  sur  ce  point,  doit 
"  être  interdit,  par  la  raison  qu'il  faut,  pour  la  validité  d'un  ma- 
"  riage,  que  la  volonté  soit  exempte  de  toute  crainte,  de  toute- 
"  influence  étrangère  au  moment  où  le  contrat  est  formé  ;  et  il 
**  ne  serait  pas  certain  aux  yeux  de  la  loi  que  le  mariage  a  été  le- 
^*  produit  de  la  volonté  actuelle  et  parfaitement  libre  des  parties, 
"  si  elles  pouvaient  être  gênées,  enchaînées  et  entraînées  par 
J^  l'effet  de  stipulations  pénales  antérieures,  ou  par  la  crainte- 
"  d'être  obligées  au  paiement  de  dommages-intérêts." 

"C'est  ainsi,"  dit  en  terminant  Pezzani,  que  l'a  jugé  la  Cour 
"  Royale  d'Amiens,  et  son  arrêt  a  été  confirmé  par  la  Cour  de- 
."  Cassation,  à  la  date  du  21  décembre  1814;  " 

Duranton,  Code  Civil,  vol.  10,  page  320,  dit  à  ce  sujet  :  "  Quel- 
"  ques  personnes  prétendent  que  c'est  là  une  obligation  de  faire 
"  qui  doit  donner  lieu  à  des  dommages-intérêts  en  cas  d'inexécu- 
"  tion,  attendu  que  son  objet,  le  mariage,  n'a  rien  d'illicite 

"  Nous  sommes  d'un  avis  opposé.  La  convention  principale 
"  n'est  pas  obligatoire;  elle  est  contraire  à  l'esprit  de  la  loi,  en  ce: 
"  qu'elle  gêne  la  liberté  du  mariage 

"  Une  telle  promesse,  bonne  comme  ressort  de  l'art  théâtral,. 
<^  est  nulle  en  droit." 

"  Sans  doute,"  dit  le  Répertoire  du  Palais,  Vp.,  Promesse  d«r 
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mariage,  No.  26,  "  le  mariage  est  une  chose  licite  et  conforme  à 
^*  la  morale  ;  mais  dans  une  promesse  de  mariage,  l'objet  de  Fo- 
■*^  bligation  n'est  pas  de  contracter  mariage,  mais  bien  de  con- 
■*'  tracter  mariage  in  futurum,  et  c'est  précisément  cette  circons- 
•^^  tance  qui  rend  cet  objet  illicite.  Le  mariage  est  un  contrat  à 
■"  part,  un  contrat  spécial  qui  demande  une  complète  liberté  ;  et 
'*^  toute  stipulation,  tout  engagement  fait  à  l'avance,  doit  être  in- 
*^  terdit,  par  la  raison  qu'il  faut  pour  la  validité  d'un  mariage 
"*'  que  la  volonté  soit  exempte  de  toute  contrainte,  de  toute  influ- 
■^^  ence  contraire,  au  moment  où  le  contrat  est  formé. — Duranton, 
-"  t.  10,  No.  520:  Pezzani,  No.  87;  Vazeille,  No.  145;  Marcadé, 
îoc,  cit.;  Demolombe,  No.  31." 

Hâtons  nous  d'ajouter  que  cette  doctrine  a  été  consacrée  par  la 
jurisprudence.  "  Attendu,"  dit  un  arrêt  de  la  Cour  de  Cassation, 
^  la  date  du  11  juin  1838,  rapporté  au  Journal  du  Palais,  (J.  P. 
1838,)  "  que  le  seul  fait  de  l'inexécution  d'un  mariage  projeté 
-*'  ne  peut  par  lui-même  motiver  une  condamnation  à  des  dom- 
^'  mages-intérêts,  puisque  ce  serait,  sous  une  nouvelle  forme, 
^•'  porter  atteinte  à  la  liberté  du  mariage." 

Quelques  jours  antérieurs,  le  30  Mai  1838,  la  même  Cour  de 
Oassation  a  rendu  un  autre  arrêt  au  même  effet  :  *'  Attendu  que 
•^^  l'arrêt  attaqué,  en  décidant  que  toute  promesse  de  mariage  est 
•^^  nulle  en  soi,  comme  portant  atteinte  à  la  liberté  illimitée  qui 
-^^  doit  exister  dans  les  mariages,  n'a  fait  que  proclamer  un  prin- 
-**  cipe  d'ordre  public  qui  a  toujours  été  consacré  par  la  jurispru- 
^'  dence."  (J.  P.  1838.) 

Le  Journal  du  Palais  observe  (en  note)  ce  qui  suit  à  propos 
'de  cet  arrêt  :  "  La  jurisprudence  paraît  se  fixer  dans  ce  sens  ;  il 
-**  importe  de  remarquer  que  sur  ce  point  les  principes  de  la  loi 
-**  romaine  et  des  arrêts  des  parlements  sont  modifiés." 

"  Attendu,"  dit  l'arrêt  de  la  Cour  d'Appel  de  Bordeaux  (S. 
1853,  2,  245,)  "  qu'il  est  constant,  en  droit,  que  l'inexécution 
-^'  d'une  promesse  de  mariage  ne  donne  ouverture  à  aucune  action 
"**  en  dommages-intérêts  ;  que  les  principes  du  Code  Civil  sur  la 
*^  liberté  du  mariage  sont  incompatibles  avec  l'admissibilité  d'une 
^*  pareille  action." 

Que  peut-on  opposer  à  l'encontre  de  ces  considérations  et  de 
•ces  décisions  parfaitement  applicables  ici,  puisque  le  Bas-Canada 
<îomme  la  France,  se  trouve  soumis  à  l'empire  d'un  code  de  lois 
silencieux  sur  le  sujet  ?     Invoquera-t-on  la  jurisprudence  de  la 
<jrande-Bretagne  ou  des  Etats-Unis  ?     Mais  certainement  que  la 
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matière  ne  doit  pas  être  jugée  d'après  les  lois  anglaises  ou  améii> 
caînes.  Cette  question,  étant  une  question  de  contrat,  d^ohliga- 
tion,  doit  être  décidée  suivant  les  principes  généraux  posés  par 
notre  Code,  et  suivant  la  jurisprudence  française  établie  sous  un 
code  semblable  à  cet  égard. 

D'ailleurs,  en  Angleterre,  les  actions  ybr  breach  of  promise  of 
marriage  n'y  sont  reçues  que  défavorablement.     A  l'origine,  il 
paraît  même  que  dans  ce  pays,  comme  dans  les  autres  n'ayant 
aucun  texte  formel  en  cette  matière,  ces  promesses  étaient  coDsi- 
dérées  comme  illicites  et  contraires  à  la  liberté  du  mariage. 

Dans  une  cause  de  Kay  vB.Bradshaïc,  2  Vernon,  202  (1689,) 
les  actions  sur  promesses  de  mariage  furent  déclarées  "  contrarj" 
"  to  the  nature  and  design  of  marriage,  which  ought  to  proceed 
"  from  a  free  choice,  and  not  from  any  compulsion." 

Dans  la  cause  de  WoodJwuse  vs.  Shepley,  2  Aitk.,  535  (1742,) 
le  procureur-général  déclara  "  that  a  court  ought  not  to  receive 
"  those  actions  for  public  and  general  convenience,  as  those  suits 
"  tend  to  encourage  improvident  matches." 

Dans  la  cause  de  Lowe  vs.  Peei*s,  4  Burr.,  2230,  Lord  Mansfield 
disait  :  "  All  those  contracts  should  be  looked  upon  (as  Lord 
"  Hardwicke  said  in  Woodhouse  vs.  Shepley)  with  a  jealous  eye,. 
"  even  supposing  them  to  be  clear  of  any  direct  fraud."* 

Ce  n'est  donc  que  par  une  jurisprudence  moderne  assez  récente 
que  les  actions  yôr  breach  of  promise  of  marriage  sont  tolérées  en 
Angleterre,  et  qu'elles  ont  passé  dans  la  plupart  de  ses  colonies, 
les  Etats-Unis  autrefois,  et  encore  aujourd'hui  les  provinces  d'On- 
tario, du  Nouveau-Brunswick  et  de  la  Nouvelle-Ecosse.  "  Tt  is 
"  now  perfectly  well  settled,  dit  Parsons,  he.  cit.,  both  in  Eng- 
"  land  and  in  this  country,  and  indeed  has  been  for  a  considera- 
**  ble  time,  that  these  contracts  are  as  valid  and  effectual  in  law, 
"  as  any  ;  and  that  in  actions  upon  them,  damages  may  be  re- 
"  covered  not  only  for  the  pecuniary  loss,  but  for  suffering  and 
"  injury  to  condition  and  prospects." 

II  est  impossible  de  se  rendre  compte  des  motifs  qui  ont  enga- 
gé les  tribunaux  de  ces  pays  à  abandonner  les  sages  et  vrais  prin- 
cipes sociaux  posés  par  Lord  Mansfield,  Lord  Hardwicke  et  les 
fondateurs  illustres  de  la  jurisprudence  anglaise.  "  The  reason,"" 
dit  Parsons,  loc.  cit.,  "  is  obvious  :  marriage  can  seldom  be  cele- 

*  Y oix  B.\x%%\  Baker  vs.    White,  2  Vernon,  215  ;  2  Parsons  on  Con- 
tracts,  60. 
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''  brated  simultaneously  withbetrothmentor  engagement;  a  cer- 
'^  tain  time  must  intervene  ;  and  it  would  be  very  unjust  to  leave 
^^  parties,  who  suffer  by  a  breach  of  a  contract  of  such  eutreme 
"  importance,  wholly  remediless." 

Cette  raison  suppose  Texistence  d'un  contrat  légal  ;  mais  c'est 
là  toute  la  question.  La  promesse  de  marriage  est-elle  illicite 
comme  contraire  à  la  loi  positive  du  mariage,  aux  bonnes  mœurs 
et  à  l'ordre  public  ?  Les  inconvénients,  soufferts  par  une  partie 
privée,  sont-ils  plus  importants  que  l'intérêt  de  la  société  ?  Voilà 
véritablement  le  siège  de  la  difficulté.  Il  semble  clair  que  la 
jurisprudence  anglaise  repose  sur  une  base  fausse  et  anti-sociale, 
ce  qui,  il  faut  être  juste,  semble  aujourd'hui  être  au  moins  en 
partie  compris  par  les  tribunaux  anglais. 

En  même  temps  qu'on  remarque  de  la  part  des  tribunaux,  en 
Angleterre  et  dans  ses  colonies,  une  détermination  bien  arrêtée 
de  décourager  ce  genre  de  poursuite,  on  voit  que  les  Etats-Unis 
l'entourent  d'une  plus  grande  faveur.  La  presse  anglaise  nous  a 
rapporté  plusieurs  cas  récents  où  des  dommages  nominaux  furent 
accordés,  et  hier  encore  les  journaux  dn  Haut  Canada  nous  en 
donnaient  un  exemple  remarquable  dans  une  espace  très  défavo- 
rable au  défendeur  ;  nous  faisons  allusion  au  cas  de  St.  Thomap, 
Aux  Etats-Unis,  au  contraire,  le  montant  des  dommages/or  breach 
of  promise  semble  augmenter  avec  le  nombre  des  divorces  et  des 
Marriage  Brokers. 

Le  Bas-Canada,  étant  régi  par  l'ancien  droit  français,  avant  le 
Code,  et  depuis  sa  promulgation,  par  les  principes  qu'il  établit, 
n'a  jamais  pu  accepter  la  jurisprudence  anglaise  en  cette  matière  ; 
et  sans  les  préjugés  populaires  appuyés  sur  cette  jurisprudence, 
en  nulle  manière  applicable  à  cette  Province,  les  principes  con- 
sacrés par  la  jurisprudence  française  seraient  peut-être,  pour  ainsi 
dire,  acceptés  pour  des  axiomes. 

Que  doit-on  conclure  de  tout  ce  qui  précède?  Après  toutes. 
ces  raisons  et  ces  autorités  est-il  possible  de  maintenir  que  l'action 
pour  inexécution  d'une  promesse  de  mariage  peut  être  admise  dans 
ce  pays  ?  Qu'on  le  remarque  bien,  il  ne  s'agit  pas  de  diffamation  de 
caractère,  ni  d'aucun  autre  fait  injurieux  à  la  personne.  L'on 
comprend  que  lorsqu'un  homme,  pour  excuser  son  inconstance, 
porte  atteinte  à  la  réputation  de  sa  fiancée,  qu'ill'accuse,  par  ex- 
emple, d'être  une  femme  de  mauvaise  vie,  une  action  existe  alors, 
non  pas  en  vertu  de  la  promesse  de  mariage,  mais  à  cause  de  la 
diffamation. 
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La  rupture  entre  les  fiancés  ne  peut  par  elle-même  être  une 
injure.  Elle  ne  l'est  pas  en  droit,  comme  nous  Tayons  vu  ;  elle 
ne  l'est  pas  non  plus  en  fait.  S'il  en  était  autrement,  on  trouve- 
rait dans  la  société  peu  de  personnes  qui  n'auraient  quelques  re- 
proches à  se  faire  à  ce  sujet,  peu  de  citoyens  intacts.  Dans  le 
monde  social  comme  dans  le  droit,  on  regarde  les  ruptures  entre 
amants  comme  des  événements  ordinaires  et  naturels  ;  elles  ne 
laissent  aucune  idée,  aucune  trace  d'injure,  à  moins,  bien  enten- 
du, qu'elles  soient  accompagnées  de  circonstances  graves,  de  la 
séduction,  par  exemple,  ou  de  la  diffamation. 

La  jurisprudence  française  a  bien  décidé  que  le  seul  fait  de 
l'inexécution  d'une  promesse  de  mariage  ne  peut  former  la  base 
d'une  action,  parce  que  cette  promesse  n'est  pas  légale.  Pour 
être  logique,  il  nous  semble  que  cette  même  jurisprudence  aurait 
dû  consacrer  le  principe  que  la  partie  en  défaut  n'est  pas  même 
responsable  des  pertes  et  frais  matériels  et  pécuniaires  causés  par 
la  contravention.  Néanmoins,  il  n'en  est  pas  ainsi;  et  pour  main- 
tenir le  contraire,  on  s'appuie  sur  l'art.  1382  du  Code  Napoléon  : 
^•*  Tout  fait  quelconque  de  l'homme  qui  cause  à  autrui  un  dom- 
^'  mage,  oblige  celui  par  la  faute  duquel  il  est  arrivé,  à  le  réparer. 
■  L'article  correspondant  de  notre  Code  (art.  1053)  est  plus 
précis  et  circonstancié  ;  il  déclare  que  "  toute  personne  capable 
'^  de  discerner  le  bien  du  mal,  est  re^ïponsable  du  dommage  causé 
^' par  sa  faute  à,  autrui  j  Boit  par  son  fait,  soit  par  imprudence, 
"  négligence  ou  inhabilité."  Les  codificateurs  (1er  Rap.  p.  13) 
observent  que  ces  changements  dans  les  termes  ont  été  trouvés 
nécessaires  pour  obvier  aux  objections  soulevées  contre  les  dispo- 
sitions du  code  français. 

Quoiqu'il  en  soit,  le  fonds  des  deux  articles  est  le  même  ;  et 
comme  l'enseignent  tous  les  auteurs,  nuire  à  autrui  par  un  acte 
que  l'on  n'a  pas  droit  de  faire,  est  le  quasi-délit;  il  ne  peut 
exister  dans  d'autres  circonstances.  Puisque  la  partie  qui  se  dédit 
d'une  promesse  de  mariage  est*  dans  l'exercice  d'un  droit,  puis- 
qu'il n'y  a  pas  faute  de  sa  part,  il  n'a  rien,  à  payer,  at  le  dom- 
mage réel  résultant  de  l'inexécution  du  mariage  projeté  n'est  pas 
recouvrable,  cette  promesse  étant  toujours  faite  sous  la  condition 
si  nuptiœ  sequantur.  Il  nous  semble  que  la  jurisprudence  fran- 
çaise n'est  pas  logique. 

£t  puisque  les  promesses  de  mariage  sont  nulles  comme  con- 
traires aux  bonnes  mœurs,  à  l'ordre  public,  puisqu'elles  ne  peu- 
vent résulter  en  une  condamnation  à  des  dommages-intérêts,  parce 
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qu'elles  gêneraient  la  liberté  du  mariage,  pourquoi  ne  peut  on 
pas  en  dire  autant  des  actions  en  recouvrement  dos  dépenses  et 
irais  que  leur  inexécution  occasionne.  Il  peut  se  rencontrer 
^es  personnes  pour  qui  le  paiement  de  ces  dépenses  serait  une 
^considération  importante,  un  motif  déterminant  ;  et  ici  comme  à 
propos  des  dommages-intérOts  résultant  directement  de  la  pro- 
messe de  mariage,  ne  peut-on  pas  dire  qu'il  suffit  qu'il  soit  dans 
la  prévision  humaine  qu'un  pareil  malheur  puisse  arriver. 

Néanmoins,  nous  l'avons  dit,  la  jurisprudence  française  est 
«entre  nos  prétentions  à  cet  égard  ;  et  comme  nous  en  avons  in- 
voqué le  principe,  nous  consentons,  sous  réserve,  à  en  accepter  le 
dernier  mot.  Cette  jurisprudence,  en  effet,  ne  donne  ouverture 
è,  l'action  que  pour  les  dépenses  réelles  et  matérielles,  les  pertes 
pécuniaires. 

Sirey,  Recueil,  an  1806,  2, 160,  dit:  "Sous  l'empire  du  Code 
^*  Civil,  la  tendance  de  la  jurisprudence  a  été,  en  l'absence  d'un 
■*'  texte  qui  pût  les  guider,  d'établir  une  distinction  entre  le  cas 
***  où  l'inexécution  de  la  promesse  n'a  occasionné  qu'un  dommage 
■**  en  quelque  sorte  moral  et  inappréciable  à  prix  d'argent,  et 
"**  celui  où  elle  a  été  la  source  d'une  préjudice  réel.  Au  premier 
^*  cas  on  considère  en  général  la  promesse  comme  ne  constituant  pas 

un  lien  ;  et  l'on  rejette  l'action  de  celui  qui  se  plaint  de  l'inex- 
***  écution,  action  qui  consiste  alors  in  lucro  cajHando.  Au  second 

cas,  bien  que  la  promesse  n'établit  pas  d'avantage  un  lien  de 

droit,  on  accorde  une  action  en   dommages-intérêts,  sinon  en 
*  raison  de  l'inexécution,  au  moins  à  cause  du  préjudice  qu'elle 

occasionne,  soit  que  ht  partie  ait  fait  des  dépenses  extraordi- 
*''  naires  dans  la  pensée  du  mariage^  soit  quelle  ait  fait  des  frais 

relatifs  à  ce  mariage;  alors  il  s'agit  pour  elle  de  damiw  vi- 
'''  tando,  et  l'action  qui  lui  est  accordée,  n'est  qu'une  conséquen- 
"*'  ce  toute  naturelle  du  principe  posé  dans  l'art.  1382  du  Code 
^'  Civil."  Puis  il  cite  les  autorités  suivantes  dans  le  sens  de 
cette  distinction:  "  Cass.,  21  déc.  1814;  17 août  1813;  Colmar, 
-'^  13  mai  1818;  Metz,  18  juin  1818  ;  Orléans,  12  août  1819; 
^'  Poitiers,  29  mal  1834  (vol.  1834,  2,  354)  ;  Cass.,  7  mai  1836 
-"  (vol.  1836,  1,  574)  ;  Id.,  5  mars,  30  mai  et  11  juin  1838 
^'  (vol.  1838,  1,  287  et  492)  ;  Favardde  Langlade,  yo.  obligation, 
<*  sect.,  2,  No.  2;  Duranton,  t.  10,  Nos.  319,  320,  321." 

Maleville,  Discussion  du  Code  Civil,  t.  1,  p.  166  :  "  Si  un 
^'  garçon  a  promis  d'épouser  une  fille  à  peine  de  dix  mille  francs; 
^^  s'il  manque  à  sa  promesse,  cette  somme  n*est  pas  due,  parce 
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"  que  les  mariages  doivent  être  libres  ;  mais  si  la  partie  refusant 
*^  a  occasionné  à  l'autre  des  pertes  et  des  dépenses  qui  étaient 
^^  faites  sous  la  foi  de  la  promesse ^  elle  doit  être  condamnée  à  le» 
"  payer.  Vide  Lapeyrère,  lett,  M.  note  3,  où  il  cite  divers  ar- 
"  rets." 

Duranton,  Droit  Français,  vol.  10,  No.  321  :  "  Sans  doute,  si^ 
'^  sur  la  foi  d'une  convention  de  mariage  arsêtée  entre  deux: 
''  familles,  ou  entre  deux  personnes,  il  y  a  eu  des  dépenses  faites^ 
"  comme  des  emplettes  de  noces ,  des  dispenses  de  V Eglise  pour 
^^  cause  de  parenté,  les  frais  d^  un  festin  préparé,  été.,  celle  des- 
"  parties  qui  a  fait  ces  dépenses,  doit  être  indemnisée  par  l'autre 
''  qui  ne  veut  plus  célébrer  le  mariage  ;  car  ces  dépenses  ayant 
'^  été  faites  d'un  commun  consentement  exprès  ou  tacite,  et  dans 
<^  un  intérêt  commun,  celui  qui  rompt  l'accord  doit  indemniser 
"  l'autre  partie  ou  sa  famille,  d'après  le  principe  que  tout  fait 
<<  quelconque  de  l'homme  qui  cause  à  autrui  un  préjudice  oblige 
"  celui  par  la  faute  duquel  il  est  arrivé  à  le  réparer  (l'art.  1382). 
"  Mais  ce  sont  la  les  seuls  dommages-intérêts  qui  soient* 
"  DUS,  et  il  ne  paraît  pas  que  les  tribunaux  qui  ont  déjà  eu  plu- 
"  sieurs  occasions  de  statuer  sur  cette  question  en  aient  adjugé  de 
^^  plus  considérables.^ ' 

"  On  doit  également  approuver",  dit  Marcadé  dans  la  Revue 
Critique  de  Législation,  1853,  1ère  partie,  p.  197,  "  sauf  un 
*^  point  important  qui  nous  parait  avoir  été  mal  compris,  quatre 
"  arrêts  rendus  tant  par  la  Cour  de  Caen  que  par  celle  de  Mont^ 
"  pellier,  sur  la  question  de  la  validité  des  promesses  de  mariage 
"  et  de  la  réparation  du  préjudice  qu'un  homme  a  pu  causer  à 
"  une  femme  en  refusant  d'exécuter  une  telle  promesse,  qu'il  y 
'^  ait  eu  ou  non  entre  eux  des  rapports  intimes  à  la  suite  de  cette 
"  promesse. 

^^  Quatre  questions  distinctes  sont  jugées  à  cet  égard  par  do» 
"'quatre  arrêts,  qui  présentent  sur  la  dernière  seulement  une; 
"  opposition  tenant  plutôt,  selon  nous,  aux  modes  d'expression 
"  des  idées  qu'aux  idées  elles-mêmes,  et  sur  laquelle  il  nous 
"  paraît  dès  lors  facile  d'arriver  à  conciliation.  Ces  arrêts  déci- 
*,  dent  en  eflfet  ; 

**  lo.  Qu'une  promesse  de  mariage  n'est  jamais  obligatoire  et 
"  que  son  inexécution  dès  lors  ne  saurait,  par  elle-même,  donner 
"  lieu  à  des  dommages-intérêts. 

''  2o.  Que  la  clause  pénale  ajoutée  à  une  telle  promesse  est 
"  nulle  comme  l'obligation  principale  qu'elle  tend  à  protéger; 
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3o.  Que  néanmoins  la  personne,  qui  par  suite  d'une  telle  pro- 
"  messe,  éprouve  un  préjudice,  peut,  non  en  conséquence  directe- 
"  de  la  promesse,  puisqu'elle  est  nulle,  mais  en  vertu  du  principe- 
'^  général  qui  oblige  à  réparation  tout  individu  coupable  d'un 
^^  fait  quelconque  causant  un  dommage  à  antrui,  obtenir  une  in- 
"  demnité,  pourvu  qu^il  s^ agisse  d^un  préjudice  touchant  directe- 
"  ment  ou  indirectement  aux  intérêts  pécuniaires  et  qui  soit  dè$r 
"  lors  appréciable  en  argenté 

"  Attendu,"  dit  un  arrêt  de  la  Cour  de  Cassation  du  11  juin. 
1838,  J.  P.  "  que  sur  l'offre  faite  par  de  Lavit  de  payer  les  dé* 
penses  et  les  déboursés  que  Rosalie  Bessière  aurait  faits,  l'arrêt 
attaqué  a  condamné  le  dit  de  Lavit  à  ce  paiement; — qu'il  l'a 
^'  en  outre  condamné  à  des  dommages-intérêts  envers  la  dite. 
"  Rosalie  Bessière; 

''  Attendu  à  cet  égard,  que  le  seul  fait  de  l'inexécution  d'un- 
^^  mariage  projeté  ne  peut  par  lui-même  motiver  une  condamna- 
tion à  des  dommages-intérêts,  puisque  ce  serait,  sous  une  nou- 
velle forme,  porter  atteinte  à  la  liberté  du  mariage  ; 
''  Que  c'est  néanmoins  sur  ce  seul  fondement  que  l'arrêt  atta- 
''  que  a  prononcé  la  condamnation  de  dommages-intérêts  dont  il 
"  s'agit  ;  en  quoi  le  dit  arrêt  a  encore  expressément  violé  la  loi^ 
•'  etc."* 

En  résumé,  une  promesse  de  mariage  est  nulle  en  droit,  et  Ift 
simple  inexécution  de  cette  promesse  ne  donne  pas  ouverture  à 
une  action  en  dommages,  à  moins  bien  entendu,  qu'elle  soit  pré- 
cédée, accompagnée  ou  suivie  de  quelques  circonstances  particu- 
lières qui  portent  un  préjudice  réel. 

Ce  sont  ces  circonstances  qui  constituent  le  délit  et  le  tort,  et 
qui,  par  conséquent,  sont  la  vraie  et  seule  cause  de  l'action  ;  la 
promesse  de  mariage  n'apparaît  que  parce  qu'elle  en  a  été  l'occa- 
sioD. 

♦  Voir  aussi  Guyot,  Vo.  Fiançailles,  No.  1. 

Denizart,  Vo.  " 

Dictionnaire  de  Droit  Canonique,  Vo.  Fiançailles. 

Favard,  Vo.  Obligation. 

Duranton,  t.  10,  p.  383  ;  Duchesne,  du  Mariage,  p.  422. 

Merlin,  Vo.  Fiançailles,  No.  6,  p.  176,  177. 

Rolland  de  Villargues,  Vo.  Promesse  de  Mariage,  No.  7,  3e  alinéa.. 

Bacquet,  Droits  de  Justice,  t.  1,  p.  327,  Nos.  329,  330,  331,  p.  331,. 
332. 

Le  Prestre,  Cent.  1ère,  ch.  68,  Nos.  5,  6,  p.  209,  211. 

Journal  du  Palais,  t.  2,  p.  177  ;  arrêt  de  Poitiers,  29  mai  1834,  S,. 
1834,  235. 
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Ces  raisons  furent  invoquées  dans  une  cause  assez  récente, 
maiselles  n*ont  pu  cependant  convaincre  les  tribunaux.  Tous,  de- 
puis la  Cour  Supérieure  jusqu'à  la  Cour  d'Appel,  ont  consacré  la 
•doctrine  que  les  promesses  de  mariage  forment  des  obligations, 
dont  l'inexécution  donne  ouverture  à  l'action  en  dommages.    La 
«question  était  directement  soulevée  d'abord   sur  une  défense  en 
droit  et  plus  tard  sur  une  motion   pour  arrêt  de  jugement  et  une 
autre  non  ohst<fnfe  venlicto.     En  Cour  Supérieure,  lorsqu'elle  se 
présenta  pour  la  première  fois  devant  l'Honorable  juge  Torrance, 
l'avocat  de  la  défense  fut  invité  à  reprendre  son   siège,  et  deux 
jours  après  sa  défense  en  droit  était  rejetée  sans  commentaire. 

En  Cour  de  Révision,  composée  des  honorables  juges  Mon- 
delet,  Berthelot  et  Torrance,  il  n'est  reçu  que  par  des  interrup- 
tions sévères,  des  observations  désespérantes  de  la  part  du  prési- 
dent de  la  Cour.  Les  opinions  des  commentateurs  français  et 
les  arrêts  des  cours  royales  de  France,  d'ordinaire  accueillis  dans 
cette  colonie  avec  un  religieux  respect,  causent  de  la  surprise, 
presque  de  l'indignation.  La  jurisprudence  de  la  Cour  de  Cassa- 
tion, invoquée  comme  étant  celle  du  premier  tribunal  du  monde 
ne  trouve  pas  même  grâce  auprès  du  savant  juge.  Votre  premier 
tribunal  du  inonde,  dit-il,  n'est  pas  une  autorité  pour  cette  Cour. 

Bref,  l'avocat  croit  devoir  s'asseoir,  convaincu  qu'on  ne 

veut  pas  l'entendre  ;  son  conseil  juge  prudent  de  garder  le  silence, 
et  la  poursuite  reçoit  l'intimation  d'en  faire  autant.  Le  lecteur 
€st  sans  doute  tenté  de  croire  que  nous  chargeons  les  couleurs  du 
t-ableau;  le  jugement  de  la  Cour,  prononcé  le  lendemain,  justifie 
pourtant  tout  ce  qui  vient  d'être  dit. 

Mr.  le  juge  Mondelet,  pour  et  au  nom  de  la  Cour  : — 

"  La  Cour  mirait,  hier  mOme,  décidé  cette  cause  ;  mais  comme  c'est 
notre  devoir  d'examiner  les  pièces  de  la  procédure,  nous  avons  différé 
notre  décision  jusqu'à  ce  jour. 

"  Il  est  heureux  pour  notre  société,  que  nous  avons  à  constater  le 
fait  que  c'est  la  première  fois  qu'une  question  semblable  se  présente 
devant  nous,  et  il  faut  espérer  que  ce  sera  la  dernière  ;  il  est  absurde 
de  soutenir  qu'une  promesse;  de  mariage  soit  illégale,  et  que  l'action 
en  dommages  pour  son  inexécution  soit  immorale. 

"  Cette  action,  en  (fifut,  existe  en  vertu  de  notre  ancien  droit  fran- 
<;ais,  celui  qui  régissait  le  ressort  du  Parlement  de  Paris,  lors  de  l'é- 
tablissement du  Conseil  Supérieur  de  Québec,  1663.  C'est  ce  que 
nous  enseignent  tous  les  anciens  commentateurs.  Les  arrétistes  nous 
offrent  aussi  une  foule  de  décisions.  Je  cite  Ferrière,  Dictionnaire 
de  Droit,  vo.  Promesse  de  Mariage  :  "  Comme  la  volonté  doit  être 
jnoins  forcée  dans  le  mariage  que  dans  toute  autre  action  de  la  vie, 
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puisqu'elle  est  plus  importante,  c'est  avec  beaucoup  de  raison  qu'il, 
est  loisible  de  révoquer  des  promesses  de  mariage,  faites  même  par- 
coutrat  public. 

<  On  ne  peut  donc  être  contraint  par  aucune  voie  d'exécuter  une- 
promesse  de  mariage  ;  elle  ne  donne  lieu  (ju'il  une  condamnation  eur-. 
dommages-intérêts  contre  le  garqon  qui  refuse  de  l'exécuter  sans  juste- 
cause. 

*  De  ce  que  notre  volonté  doit  être  moins  forcée  dans  le  mariage- 
que  dans  toute  action  de   la  vie,  il   s'ensuit  <jue.    régulièrement,  les 
peines  apposées  dans  les  promesses,  ne  sont  pas  suivies  à  la  rigueur,. 
et  que  le  juge,  sans  y  avoir  égard,  concif.mnci  celui  qui  refuse  d'accom- 
plir la  promesse,  jl  tels  dommages-intérêts  qu'il  juge  ù  propos. 

*  Mais  quand  la  promesse  n'est  point  faite  sous  une  clause  pénale,. 
et  qu'on  a  seulement  promis  d'épouser  dans  un  tel  temps,  sinon  et  en. 
cas  de  dédit  de  payer  une  telle  somme,  une  (elle  proTiiease  est  valable.^ 

"  On  dit  que  le  coile  ne  parle  j)as  des  promesses  de  mariage.  Je 
suis  heureux  d'avoir  loccasion  de  désabuser  ceux  qui  se  livrent  à 
l'étude  du  droit,  et  qui  seraient  tentés  de  croire  que  le  code  renfermé- 
toutes  les  lois  du  pays.  Il  y  a  en  tlfet  une  foule  lie  règles  de  droit 
qui  ne  se  trouvent  pas  dans  ce  petit  livre,  tout  excellent  qu'il  soit,_ 
et  qu'il  faut  aller  chercher  ailleurs.  L'étudiant  qui  n'aurait  que 
la  connaissance  de  son  code  et  qui  négligerait  l'étude  des  principes  et 
la  doctrine  des  anciens  auteurs,  no  serait  qu'uu  ignorant. 

»*  Le  savant  avocat  du  Défendeur  a  prétendu  que  l'ancien  droit 
avait  été  tacitement  rappelé  par  le  code,  et  comme  autorité,  il  a  invo- 
qué l'exemple  de  la  France,  des  arrêts  mêmes  de  la  Gourde  Cassation.. 

*'  Notre  code  n'avait  pas  besoin  d'allirnier  que  les  i)romesses  de  ma_ 
rirtge  sont  valables  ;  les  principes  de  la  justice  y  suppléent.  Ils  nous 
disent  qu'il  y  a  un  remède  à  tout  mal;  et  les  promesses  de  mariage 
sont  actionnables,  parceque  d'abord  ces  engagements  ne  sont  pas  pro- 
hibés par  la  loi,  et  qu'il  n'est  pas  permis  de  causer  du  tort  à  aucun. 

"  Lorsque  l'on  considère  l'état  social  de  la  France,  ses  idées  de  mo- 
rale, on  n'est  guère  surpris  d'y  trouver  la  doctrine  que   soutient  le 
savant  avocat.     On  y  est  même  rendu  à  nier  les  premières  vérités^ 
l'existence  de  la  divinité,  l'immortalité  de  l'âme,  et  ù  poser  comme 
première  règle  de  la  conduite  de  l'homme,  qu'il  n'est  que  le  perfec-- 
tionnement  du  singe.  Evidemment  lorsqu'on  arrive  à  de  telles  absur- 
dités, il  n'est  pas  surprenant  d'y  trouver  des  jurisconsultes  au  niveau 
de  ces  philosophes.     Dieu  merci  I  notre  pays  est  loin  de  toutes  ces. 
fadaises,  et  ceux  qui  ont  prétendu  qu'elles  avaient  trouvé  un  partisan 
parmi  nous  ont  lancé  une  honteuse  calomnie  contre  un  homme  res- 
pectable et  important.     Notre  premier  devoir  est  de  veiller  au  main- 
tien de  ces  hautes  idées  de  moralité  qui  prévalent  parmi  nous,  et  par 
conséquent  de  conserver  les  règles  de  morale  établies  par  nos  prédé- 
cesseurs. 

*<  L'action  pour  inexécution  d'une  promesse  de  mariage,  n'est  pas 
en  effet  nouvelle  ;  il  y  en  a  eu  un  grand  nombre  devant  les  tribunaux^ 
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«t  il  n'est  jamais  venu  h  la  pensée  de  personne  de  la  révoquer  en 
doute. 

<<  On  prétend  que  de  telles  actions  sont  immorales.  Mais  où  se 
trouve-t-elle  l'immoralité,  sinon  dans  Pacte  de  celui  qui,  après  avoir 
obtenu  l'amour  et  les  sympathies  d'une  jeune  fille,  la  trompe  et  l'a- 
bandonne sans  de  justes  raisons.  Comment  !  un  homme,  jeune  ou 
Tieux,  qui  serait  ainsi  la  cause  d'une  infinité  de  maux  et  de  souffran- 
■ces,  que  ne  comprend  que  la  personne  qui  en  est  la  victime,  demeure- 
rait impuni  I  Mais  alors  il  ne  se  contentera  pas  d'une  victime  ;  fier  de 
45on  droit,  il  en  fera  dix  ou  quinze.  L'on  connaît  des  cas  où  des  jeu- 
nes filles  ont  été  conduites  au  tombeau  par  suite  de  la  désertion  de 
leurs  amants,  et  l'on,  dira  qu'une  jeune  fille  qui  est  ainsi  trompée  n'a 
pas  de  recours!  Mais  ce  serait  absurde,  immoral,  ce  serait  saper  la 
«ociété  par  ses  fondements.  Sans  doute  elle  n'a  pas  un  recours  égal 
À  sa  douleur,  mais  les  tribunaux  lui  donnent  des  dommages-intérêts, 
•qui  doivent  être  déterminés  suivant  les  circonstances. 

"  Les  sentiments  que  j'exprime  ici  ne  sont  pas  particuliers  à  notre 
population  ;  on  les  retrouve  chez  toutes  nations  qui  n'ont  pas  encore 
été  démoralisées  par  la  révolution  et  les  mauvaises  passions;  et  pour 
•donner  un  exemple  de  la  haute  indignation  avec  laquelle  ces  ruptures 
sont  reçues  aux  Etats-Unis,  je  lisais,  hier,  que  le  frère  d'une  jeune 
fille  abandonnée  de  son  fiancé,  l'espionna  au  coin  d'une  rue  de  Phila- 
delphie, et  lui  brûla  la  cervelle  avec  un  revolver,  et  c'est  ce  qu'il 
méritait.  Mais  que  Dieu  me  préserve,  comme  juge,  d'approuver  un 
tel  acte  de  justice. 

"  Si  les  duels  étaient  permis,  ce  serait  Pépée  qui  devrait  décider  du 
«ort  de  celui  qui  viole  une  promesse  de  mariage. 

Voici  le  jugement  de  la  Cour  : 

«  Considérant  que  les  prétentions  énoncées  dans  la  défense  en  droit 
-*  produite  en  cette  cause  par  le  Défendeur,  sont  repoussées  par  la  loi, 
*  la  jurisprudence  de  ce  pays  et  subversives  de  toute  moralité,  et  de 
•*  nature  à  saper,  par  leurs  fondements,  les  liens  et  les  garanties  les  plus 
•*  respectables  et  les  plus  sacrées  de  l'ordre  social,  confirme  le  juge- 
■*  ment  de  la  Cour  de  première  instance,  etc.'  " 

Un  appel  de  ce  jugement  interlocutoire  étant  demandé,  la  ré- 
Tision  par  la  Cour  du  Banc  de  la  Reine  en  est  différée  jusqu'au 
jugé  final  de  la  cause,  et  les  parties  sont  renvoyées  devant  la 
cour  inférieure  aux  fins  de  liquider  les  dommages-intérêts.  Des 
«dépenses  consistant  en  préparatifs  de  noces  au  montant  de  $200 
«ont  établies  ;  la  fortune  du  défendeur  est  aussi  fixée  à  $100000. 
L'honorable  juge  Mondelet,  présidant  la  Cour,  informe  alors  le 
jury  que,  d'après  les  principes  du  droit,  "  no  amount  can  com- 
pensate a  respectable  girl  for  the  injury  and  suffering  caused  in 
•consequence  of  being  placed  in  such  a  position.' '  Le  jury,  après 
quatre  heures  de  délibéré,  rapporte  un  verdict  de  $3500. 
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Le  défendeur  se  pourvoit  contre  ce  verdict  par  une  motion 
pour  arrêt  de  jugement  et  par  une  autre  non  obstante  verdictOj 
procédés  qui  lui  permettent  de  saisir  de  nouveau  le  tribunal  in- 
férieur des  points  de  droit  décidés  par  la  Cour  de  Révision.  Les 
parties  sont  entendues  de  part  et  d'autre  devant  l'honorable  juge 
MacKay,  le  seul  juge  de  la  Cour  Supérieure  du  district  de  Mon- 
tréal, qui  ne  se  soit  pas  encore  prononcé  sur  la  matière.  Voici 
«on  opinion  : 

"  No  action  lies  for  inexécution  of  a  promise  of  marriage,  says  the 
X)efendant.  Such  a  promise  is  contrary  to  morality  and  to  the  law, 
for  it  tends  to  restrain  liberty  of  maiTiage  ;  the  only  action  that 
jpossibly  could  be  for  breach  of  such  a  promise  would  be  assumpsit  for 
material  losses  and  money  expenditure  by  Plaintiff,  in  consequence 
of  the  promise,  but  (says  Defendant,)  no  specification  of  such  material 
losses  is  made  by  PlaintifiTs  declaration. 

"  In  a  printed  paper  submitted  to  me  the  Defendant  says  : 

<'  On  ne  saurait  pour  la  même  raison  soutenir  que  les  promesses  de 
mariage  participent  de  la  nature  des  obligations  en  général.  Notre 
Code,  art.  1062,  déclare  :  L'objet  d'une  obligation  doit  être  une 
chose  possible,  qui  ne  soit  ni  prohibée  par  la  loi,  ni  contraire  aux 
bonnes  mœurs.  Puis  l'art.  1059  dit:  'Il  n'y  a  que  les  choses  qui 
sont  dans  le  commerce  qui  puissent  être  l'objet  d'une  obligation.' 
Assurément  que  nos  adversaires  ne  soutiendront  pas  que  l'objet  des 
promesses  de  mariage  soit  une  chose  dans  le  commerce.* 

"  We  have  to  deal  with  the  PlaiiitifTs  declaration.  Of  course,  we 
cannot  determine  whether  it  sets  forth  legal  cause  of  action  without 
considering  the  state  of  the  law  upon  the  matters  of  fact  alleged.  Much 
has  been  said  by  the  Defendant  of  the  modern  jurisprudence  in  France. 

"  Arrêts  are  referred  to  holding  promises  of  marriage  not  to  be  en- 
forceable, but  illegal,  as  hampering  proper  marriage  and  hindering 
free  choice.  At  the  end  of  one  of  these  arrêts,  le  Journal  du  Palais 
obi^rves  :  "  La  jurisprudence  paraît  se  fixer  dans  ce  sens  ;  il  importe 
de  remarquer  que  sur  ce  point,  les  principes  de  la  loi  romaine  et  des 
arrêts  des  parlements  sont  modifiés." 

"  And  yet  the  Imperial  Courts  are  giving  damages  in  France  fre- 
<iuently,  e.g.  Caen,  1850,  Nismes,  1855,  and  giving  them  for  mere 
préjudice  moral.  TouUier  would  support  this  ;  look  at  what  he  says, 
Vol.  6,  No.  293  to  297  inclusively.  As  tc  Louisiana,  is  its  jurispru- 
dence settling  into  that  of  France  ?  This  does  not  appear,  but  the 
contrary  does  ;  that  action  lies  and  damages  have  to  be  allowed. 

"  But  decisions  in  modern  France,  or  elsewhere  than  in  Lower 
Canada,  are  not  to  control.  We  have  to  deal  with  this  case  upon  the 
principles  of  our  own  law,  and  what  do  we  find  ?  that  actions  like  the 
present  have  been  common  for  hundreds  of  years.  Journal  du  Palais, 
folio,  tome  2,  p.  177,  179.  Ancn.  Denisart,  Vo.  Mariage.  Code  Ma. 
trimonial,  (Léridant)  3rd  part,  p.  821,  edit.,  of  1770;  and  Pothier, 
Mariage,  Nos.  50  to  54. 
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"  From  the  times  of  the  arrêts  of  the  Journal  du  Palais  to  the  pre^ 
sent,  such  actions  have  been  recognized.  As  to  jurisprudence  to  the 
contrary,  not  a  judgment  of  Lower  Canada  can  be  discovered  holding- 
that  the  action  does  not  lie.  I  can  see  right  of  action  too  from  ouir 
Code  Civil,  Art.  1053  and  1065. 

"  Has  our  old  law  suffered  the  "  modifications  profondes"  allegeA 
by  Defendant  ?  not  at  ail.  Defendant  says  :  *  D'ailleurs,  depuis  que- 
ces  actions  auraient  été  décidées  (referring  to  our  own  adjudged  ca8eSy> 
notre  droit  et  notre  jurisprudence  ont  subi  des  modifications  profondes, 
et  nombreuses  dans  la  codification  des  lois.  Le  Défendeur  prétend 
donc  que  sous  le  code,  sous  l'empire  duquel  la  présente  demande  a  ori^ 
giné,  quelqu'ait  été  l'ancien  droit,  quelque  soit  aussi  le  droit  commua, 
anglais  ou  américain,  les  promesses  de  mariage  sont  absolument  nulles^ 
et  qu'étaut  ainsi  nulles,  elles  ne  peuvent  résulter  en  des  dommages^ 
intérêts,  suivant  la  maxime  :  Quod  nullum  estj  nullum  producit  effectum.^ 

"  *  On  ne  saurait  soutenir  que  la  jurisprudence  qui  a  prévalu  sons 
l'ancien  droit,  soit  en  France,  soit  en  Canada,  peut  suppléer  au  silen^ 
ce  du  Code.  L'art.  2613  déclare  en  effet  que  «  les  lois  en  force  lors  de 
la  mise  en  force  de  ce  Code,  sont  abrogées  dans  le  cas ....  oh  elles, 
sont  contraires  ou  incompatibles  avec  quelques  dispositions  qu'il  con^ 
tient.'  Or,  nous  l'avons  vu,  les  promesses  de  mariage  sont  incompa- 
tibles avec  les  dispositions  du  Code  sur  le  mariage  et  les  obligations^ 
en  général. 

"  '  Enfin,  veut-on  s'assurer  de  Ihostilité  des  codificateurs  à  la  vali~ 
dite  des  promesses  de  mariage  ?  On  la  trouve  exprimée  en  toutes  let- 
tres dans  1er  rapport  sur  1  art.  62  :   <  Au  cas  d'opposition  au  mariage,.' 
disent-ils  (rapport  2e,  page  24),  '  il  doit  être  sursis  à  la  célébratloi^ 
jusqu'après  main  levée,  à  moins  que  eette  opposition  ne  soit  fondée- 

SUR  UNE  SIMPLE  PROMESSE  DE  MARIAGE  QUI  DOIT  ÉTRB  TRAITÉE  COMME  NULLE: 
ET  BANS  EFFET.'  " 

"  As  to  this  Art.  62,  I  would  err  egregiously  if  I  held  it  of  any 
weight  for  this  cas«.  What  is  meant  by  it?  No.  298,  6  Toullier  tell» 
us  :  A  certain  particular  force  was  in  a  promise  of  man-iage  formerly^ 
The  promise,  for  instance,  by  a  woman  to  marry  a  man,  was  a  kind 
of  empêchement  prohibitif  to  her  marriage  with  another.  Our  Code,  to 
prevent  difficulty,  removes  all  doubts.  It  says  it  shall  not  be  empê- 
chement prohibitif  .  That  is  all.  Unless  I  overrule  our  adjudged  cases^ 
old  and  more  modern  ones,  and  also  disavow  Pothier,  I  cannot  grant 
Defendant's  motion.  No  good  reason  has  been  shown,  and  it  would 
require  a  strong  one  to  induce  me  to  rule  as  requested.  I  see  no 
reason  alleged  by  Defendant's  Counsel  that  has  not  been  frequently 
i^rged  in  the  last  200  years  on  behalf  of  Defendants  in  the  situation  or 
the  present  one,  and  all  have  been  disregarded  and  overruled.  I  must 
administer  the  law  as  I  find  it.  Defendant's  Counsel  have  dwelt  on 
the  immorality  of  PlaintiflPs  action  :  where  is  the  Defendant's  moral- 
ity, engaging  the  affections  of  a  young  woman  and  shaking  her  ofiT 
without  reason  ?  The  morality  of  such  Defendants  is  described  oik 
p.  334,  6  Toullier 
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"  As  to  the  damages,  not  merely  tho  daiinniiii  emcrgcuR  mjiy  Ik-,  (sec 
p.  326,  6  Toullier,)  but  a  préjvth'ce  moral  is  to  be  rej^anlcd.  Poth.  Mar., 
No.  53,  says  the  affront  is  considered.  Î  have  already  sliown  tliat,  in 
France  even,  the  jurisprudence  is  not  settleil,  and  that  in  Caen  and 
iNismes,  damages  have  been  given  for  mere  préjudice  moral. 

"  Some  of  the  modern  cases  in  France,  nfi'rred  to  by  Defendant'* 
Counsel,  have  been  connected  with  dhUtx^  e.  g.,  the  cases  of  183G' 
That  was  a  case  in  the  law  of  bills  more  than  anything  else.  An  old 
man  gav(î  a  note  for  $5,99y  to  a  young  woman  "pour  vnii  it  legal 
prêt"  by  her  to  him  »'en  pièces  d'or  et  d'aï  gent.'-  There  was  cause 
^ausse^  and  that  was  pleaded. 

't  There  is  no  question  of  dédit  in  this  case.  For  myself,  I  do  not  see 
how  a  dédit  more  detracts  from  liberty  of  marriage  than  action  of 
damages  does.  Both  warn  tlie  man  (whom  a  woman  is  asking  to 
marry  her)  of  money  that  he  may  lose.  If  the  principal  obligation 
is  good,  why  not  the  dédit  ?  " 

La  cause  portée  à  la  Cour  du  Banc  de  la  Kcine  y  est  plaidée 

pendant  toute  une  séance  ;  et  après  un   délibéré  de  trois  mois 

(qui  est  le  terme  ordinaire  des  délibérés  de  cette  Cour,)  elle  est 

ainsi  jugée  : — Mr.  le  juge  Badgley  : 

"  In  countries  not  less  moral,  on  the  whole,  than  France,  whether 
ancient  or  modern,  from  which  our  common  law  is  derived,  or  even 
than  Lower  Canada,  wiiere  that  law  has  been  applied  and  become 
munici])al,  the  marriage  promise  is  the  only  consecration  of  the  mar- 
riage itself,  and  it  is  Uierefore  not  only  ridiculous  but  paradoxical, 
where  marriage  is  only  a  civil  contract,  but  at  the  same  time  of  the 
highest  and  best  moral  character,  to  stigmatize  as  immoral  an  action 
for  breach  of  promise  of  marriage,  a  consummation  which  is  divinely 
said  to  be  honorable  in  tht*  sight  of  God  and  man  :  it  would  be 
equally  .*diculous  and  paradoxical  to  talk  of  the  immorality  of  mar. 
riage  itself.  In  general  terms,  such  as  personal  wrongs  and  others 
scattered  through  the  law  books,  the  usages  and  customs  and  feelings 
of  society  come  in  to  give  them  a  definition,  and  hence  modem  life 
does  not  consider  an  act  such  as  this  reputable,  it  does  not  admit  it 
to  be  allowable,  but  stigmatizes  it  as  a  wrong  to  be  redressed.  In 
common  parlance  a  wrong  partakes  both  of  injustice  and  injury  ;  it 
is.  in  fact,  an  injury  done  by  one  person  to  another,  in  express  viola- 
tion of  justice.  The  man  who  seduces  a  woman  does  her  the  greatest 
of  all  wrongs,  so  the  man  who  after  a  long  and  most  unreserved  in- 
timacy and  companionship  with  a  woman,  short  of  marriage  itself, 
seduces  her  into  the  confiding  belief  that  she  will  be  his  wife,  but 
finally  publicly  casts  her  ofl:'  without  any  reason,  also  commits  a 
wrong  upon  her,  only  less  in  d«'gree  than  if  he  had  violated  her  per- 
son. An  injustice  may  be  repented  of,  an  injury  may  be  repaired, 
but  a  wrong  must  be  redressed.  His  casting  her  oft'  carries  with  it 
an  imputation  upon  her  amongst  her  friends  and  intimates,  and  in 
the  society  in  which  she  moved,  who  all  were  aware  of  hor  engage- 
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ment.  Court.s  of  justice  arc  not  tied  down  absolutely  to  definitions 
nor  precisionSj  even  where  they  are  given  in  the  books,  but  where 
only  a  general  term  is  to  be  found,  such  as  this  of  personal  wrongs, 
then  Courts  nnist  be  guided  by  the  common  appreciation  of  the  terms 
themselves,  and  in  this  view  it  is  plain  that  a  wrong  involves  a  mal- 
feasance committed  whicli  must  be  redressed,  and  therefore  comes 
within  the  legal  mode  of  redress,  proper  to  be  compensated  in 
in  damages.  Judgments  are  of  frequent  occurrence  in  our  Courts, 
where  damages  are  awarded  for  wrong  and  injury  done  by  libel  and 
blander,  in  some  cases  of  a  very  indefinite  character,  where  material 
<lamage  is  not  established,  but  where  the  solatium  is  given  for  the 
wounded  feelings  of  the  slandered  8ufl*erer,  and  yet  it  is  alleged  that 
that  solatium  must  be  legall}'^  denied  to  the  cast-off  promised  wife, 
for  the  social  slander  thrown  over  her  by  her  promised  husband's 
declaration  of  refusal,  and  that  she  must  be  restricted  to  the  recovery  only 
of  the  material  loss  she  has  incurred  in  the  cost  oj  her  milliner's  bill  and 
theexjf'nse  of  the  trousseau  which  she  has  been  induced^  perhaps  émportuned, 
by  her  promised  husband,  to  prepare  and  purchase.  This  is  not  the  redress 
of  the  laWj  which  is  more  than  a  mere  trading  appreciation  of  the  damage 
done  by  the  wrong  doer,  and  is  neither  honest,  moral  nor  legal.  In  this 
case  there  is  no  denial  of  the  promise,  and  besides,  the  appellant's 
letters  and  his  answers  on  facts  and  articles,  clearly  establish  that 
fact  by  written  proof  of  his  promesses  avouées.  This  point  being  estab- 
lished, a  reference  to  Pothier  is  desirable.  <<  Lorsque  le  juge  trouve 
l'engagement  valable,  il  condamne  la  partit^  qui  refuse  de  l'accomplir, 
à  une  somme  à  laquelle  il  arbitre  les  dommages  et  intérêts  dûs  ii 
l'autre  partie  pour  l'inexécution  de  l'engagement.  Les  dépenses  que 
les  recherches  de  mariage  ont  causées  pendant  tout  le  temps  qu'elles 
ont  duré,  à  celui  qui  se  plaint  de  l'inexécution  des  fiançailles  et  la 
perte  du  temps  qu'elles  lui  ont  causée,  sont  les  objets  les  plus  ordin- 
aires de  ces  dommages  et  intérêts.  L'aâVont  que  soiifl're  la  partie  à 
qui  on  a  manqué  de  foi,  y  peut  aussi  quelquefois  entrer,  dans  le  cas 
auquel  il  y  aurait  lieu  de  craindre  qu'il  in<  peut  nuire  ù  son  établisse- 
ment avec  un  autre." 

"  As  long  ago  as  1680,  a  celebrcated  arrêt  was  rendered  in  France  in 
a  case  of  breach  of  promise,  which  confirmed  previous  arrêts  to  the 
same  effect,  and  held  "  qu'une  personne  qui  change  de  volonté,  doit 
les  dommages  intérêts  de  l'inexécution  de  son  contrat  de  raariîige." 
And  Ancien  Dénizart,  vo.  mariage,  holds  :  "  Les  mariages  devant  être 
libres,  on  ne  peut  contraindre  qui  que  ce  soit  d'en  contracter  soit  en 
conséqu<;nce  de  promesses,  de  fiançailles  ou  pour  d'autres  causes: 
mais  si,  par  inconstance  ou  autrement,  après  un  contrat  de  mariage 
de  fiançailles,  celui  qui  avait  promis  de  se  marier,  change  de  résolu- 
tion, il  doit  des  dommages  intérêts  qui  s'arbitrent  suivant  les  circon- 
stances," and  he  then  gives  several  instances  in  which  various 
amounts  were  adjudged,  4,000  livres,  60,000  livres;  and  in  the  case  of 
the  arrêt  above  referred  to,  100,000  livres  were  given,  in  every  case 
without   what  we   technically  call    special   damages  being  proved. 
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Denizart  says .  "  On  accorde  des  dommajj;cs  intérêts  aux  personnes  du 
sexe,  dans  le  cas,  &c.,  parceque  ces  ruptures  peuvent  préjudicier  à 
leur  réputation/'  and  in  tlie  case  of  the  arrêt  above  stated,  heavy 
damages  were  claimed  and  given,  because  ''  hi  demoiselle  refusée  se 
trouvait  en  quelque  façon  méprisée  par  ce  eliangrment  et  exposée  à 
la  diversité  du  jugement  du  public."  So  as  to  the  atVrunt  of  Pothier, 
that  cannot  be  put  aside  from  the  estimation  of  the  east-off  woman's 
damages.  The  fact  of  her  being  cast-ofif  would  scarcely  be  a  recom- 
mendation to  another  person  to  take  her  up  for  himself.  It  is  for 
such  reasons  the  solatium  was  given  in  France  and  cannot  be  refused 

here Under  all  these  circumstances  of  fact  found  in  her 

favor,  and  of  her  allegations  stating  those  facts,  it  only  remains  to  say 
that  by  old  Frencli  common  law,  by  tlie  opinion  of  its  more  modern 
juriconsults  of  eminence  and  authority,  Pothier,  Dénizart  and  others, 
and  by  the  jurisprudence  of  our  own  Courts  (»f  Justice  in  such  cases, 
she  has  a  legal  right  of  action,  and  that  her  allegations  are  sufficient 
iu  law  to  maintain  the  verdie  t,  and  therefore  tliat  the  appellant's  mo- 
tion was  properly  dismissed  by  the  Sui)erior  Court." 

Duval,  C.  J.  "  If  the  Defendant  had  moved  for  a  new  trial,  I  would 
have  been  disposed  to  grant  it,  but  the  appeal  is  based  on  the  judg- 
ment rendered.  The  question  which  might  have  been  raised  if  the 
verdict  was  not  before  the  Court,  cannot  be  raised  now  with  the  ver- 
dict before  us  ;  for  there  can  be  no  doubt  whatever  that  a  female  who 
has  sustained  special  damage,  as  the  jury  have  found  here,  is  entitled 
to  an  action  to  recover  such  damage.  The  Court  cannot,  therefore, 
interfere  with  the  judgment." 

Diu'MxroND,  J.  :  "  The;  jurisprudence  on  the  point  raised  by  the 
appellant  is  too  well  settled  to  admit  of  a  doubt." 

MoxK,  J.  :  "  I  regret  that  there  is  no  motion  for  a  new  trial.  If 
there  had  been,  I  would  have  had  no  hesitation  in  saying  that  the 
verdict,  on  the  face  of  the  record,  is  entirely  unjustifiable.  But  as 
the  case  come  up,  the  Court  has  no  power  to  alter  the  judgment."  * 

La  jurisprudence  consacrée  en  cette  cause  célèbre  vient  d'être 
appliquée  au  cas  d'inexécution  d'une  promesse  de  mariage  de  la 
part  de  la  femme,  dans  la  cause  encore  pendante  du  Dr.  Mattliieu 
contre  Mlle  Laflamme.  Par  une  défense  en  droit,  elle  soutenait 
en  octobre  dernier  devant  la  Cour  Supérieure,  à  Montreal  (Ber- 
thelot  J.,),  que  l'action  intentée  contr'elle  n'existe  pas  en  droit, 
au  moins  pour  les  dommages  exemplaires.  L'honorable  juge, 
sans  précisément  rejeter  la  distinction  des  dommages  réels  ou 
particuliers  et  des  dommages  exemplaires,  débouta  Mlle  Laflam- 
me de  sa  défense  en  droit  et  ordonna  aux  parties  d'aller  à  l'en- 
quête. Le  raisonnement  de  l'honorable  juge  a  évidemment  été 
logique:  La  promesse  de  mariage,  dit-il,  est  une  obligation 
civile,  tous  les  tribunaux  du  pays  l'ont  ainsi  jugé  :  elle  Test  pour 

*  14  L.  C.  J.,  284. 
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nne  femme  comme  pour  un  homme.  Telle  est  aussi  la  jurispra- 
dence  en  Angleterre  et  aux  Etats-Unis,  où  cependant  l'action 
contre  la  femme  est  vue  avec  plus  de  d(^faveur. 

Il  suit  de  toutes  ces  dc^cisions  et  de  l'article  1076  de  notre 
code  que  les  clauses  pénales,  «njoutdes  aux  promeâses  de  mariage, 
sont  valides  et  ne  peuvent  par  conséquent  être  diminuées  ni 
augmentées  par  la  Cour  ;  en  un  mot,  les  promesses  de  mariage, 
formant  de  véritables  obligations  de  faire,  produisent  tous  les 
effets  des  obligations  de  faire  ordinaires,  et  sont  soumises  aux 
mêmes  règles.  Les  dommages-intérêts,  par  conséqueut.  dûs  par 
la  partie  en  défaut,  sont,  en  général,  le  montant  de  la  perte  qu'il 
a  causée  et  du  gain  dont  il  a  privé  l'autre  partie,  conformément 
aux  articles  1073,  1074  et  1075  du  Code  Civil. 

A  propos  de  la  cause  de  Matthimt  v.  Laflammcj  il  est  bon  d'a- 
jouter que  l'action  est  instituée  contre  la  fille  et  son  père  con- 
jointement et  solidairement^  comme  s'étant  tous  deux  rendus 
coupables  de  l'injustice  et  du  dommage,  par  suite  d'artifices  et 
de  manœuvres  frauduleu.ses,  concertés  ensemble  pour  tromper  le 
demandeur  et  lui  faire  injure.  Le  père  s'est  plaint  aussi,  par 
une  défense  en  droit,  d'être  ainsi  mêlé  à  une  affaire  sur  laqu'elle 
sa  fille,  majeure  de  28  ans,  avait  plein  contrôle  ;  mais  l'honora- 
ble juge,  par  son  jugement  du  même  jour  (31  octobre  1872,)  le 
renvoya  de  ses  prétentions  et  ordonna  la  preuve  des  faits  articu- 
lés contre  lui.  A  l'avenir,  donc,  les  auteurs  de  tous  ces  commé- 
rages qui  sont  malheureusement  trop  souvent  la  cause  des  ruptu- 
res entre  amants,  devront  se  tenir  sur  leur  garde. 

Encore  un  mot,  et  nous  terminons.  Un  principe,  consacré  par 
une  jurisprudence  constante  et  uniforme  en  cette  Province  comme 
en  Angleterre  et  aux  Etats-Unis,  prohibe  toute  action  en  domma- 
ges résultant  de  la  séduction  d'une  fille  majeure.  Ainsi  l'on  peut 
ruiner  les  mœurs  d'une  femme,  sans  encourir  aucune  responsa- 
bilité, civile  ou  criminelle,  directe  ou  indirecte,  pourvu  qu'il  ne 
survienne  aucun  enfant,  car  alors  il  y  a  lieu  à  la  recherche  de  la 
paternité  ;  on  peut  impunément  déshonorer  toute  une  famille  ; 
jusques  là  tout  est  légal  et  dans  l'ordre;  mais  si  un  jeune 
homme  de  vingt  et  un  ans  commet  l'imprudence  de  faire  une 
simple  promesse  de  mariage  a  cette  femme  ;  de  suite  on  le  livre 
à  la  vindicte  publique  ;  il  faut  qu'il  soit  puni  pour  tous  les  in- 
constants de  la  société  ;  il  est,  en  conséquence,  condamné  aux 
dommages  passés,  présents  et  futurs,  réels  et  imaginaires  ou  exem- 
plaires, physiques  et  moraux,  possibles  et  impossibles.  0  logique 
du  droit  ! 

Montréal,  2  novembre  1872.  D.  Girouard. 
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THE  GENEVA  AWARD. 


On  the  14th  day  of  Septcmher  last,  the  arbitration  tribunal 
sitting  at  Geneva,  awarded  to  the  United  States  the  sum  of 
$15,500,000,  in  settlement  of  the  claims,  commonly  known  as  the 
Alabama  Claims.  This  judgment  was  rendered  by  a  majority  of 
the  Court,  Sir  Alexander  Cockbum  concurring,  on  other  grounds, 
with  respect  to  the  privateer  Alabama. 

As  might  have  been  expected,  this  decision  has  not  satisfied 
all  purties.  The  English  Conservative  Press,  which  has  uni- 
formly denounced  the  Liberal  Cabinet  for  the  manner  in  which 
the  Treaty  of  Washington  has  been  carried  out,  looks  upon  it  as 
a  national  humiliation  ;  and  that  portion  of  the  American  Press 
which  is  hostile  to  the  administration  of  President  Grant,  loudly 
asserts  that  the  United  States  have  gained  nothing  after  all.  It 
would  seem,  however,  to  the  disinterested  looker-on  that  these 
complaints  are  unfounded.  It  is  not  of  the  judgment  rendered, 
but  of  the  Treaty  under  which  it  was  rendered,  and  especially  of 
the  erroneous  opinions  held  by  the  law  ofBcers  of  the  Crown  with 
respect  to  the  duties  of  neutrals,  that  the  English  public  has  a 
right  to  complain.  The  principle  of  the  responsibility  of  neutrals, 
once  conceded  by  England,  as  it  was  under  the  Treaty,  nothing 
remained  for  the  arbitrators,  but  to  decide  whether  the  British 
Government  had  acted  with  "  due  diligence,"  and  if  not,  to 
determine  the  amount  of  the  damages  suffered  by  the  United 
States. 

The  Americans,  again,  should  be  the  last  to  express  dissatis- 
faction with  the  result  of  the  proceedings  at  Geneva  ;  for  not  only 
is  the  Treaty  itself  a  great  triumph  for  them  and  the  world  at 
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large,  but  the  award  gives  them  the  full  amount  of  their  direct 
claims.  At  the  sitting  of  the  Joint  High  Commission,  on  March 
8th,  1871,  the  American  Commissioners  stated  'Hhat  the  claim» 
'*  for  the  loss  and  destruction  of  private  property,  which  had 
'^  thus  far  been  presented,  amounted  to  about  fourteen  millions 
**  of  dollars,  without  interest."  These  claims  constitute  all  that 
the  Geneva  Court  could  adjudicate  upon  ;  for  the  national  losses, 
— such  aa  the  expenses  incurred  in  the  pursuit  of  the  privateers, 
— ^forming  the  Indirect  Claims^  were  thrown  out,  in  June  last, 
iby  the  Court,  as  inadmissible,  as  well  under  the  Treaty  as  in 
International  Law. 

The  (Geneva  award  has  been  published  in  full  in  a  supplement 
to  the  London  Grazette  of  the  26th  of  September  last,  together 
with  the  opinions  or  reasons  of  the  arbitrators.  These  opinions 
are  generally  brief;  that  of  Sir  Alexander  Cockbum,  however, 
occupies  250  pages  of  the  Gazette.  Its  length  is  not  however  a 
matter  of  surprise,  when  we  consider  that  nearly  one-half  of  it  is 
devoted  to  considerations  which  did  not  affect  the  case,  such  as 
hostile  criticisms  of  the  three  rules  of  neutrality  assented  to  by 
Great  Britain  and  a  passionate  vindication  of  English  honour. 
In  one  place,  he  says  : — 

«  Sitting  on  this  Tribunal  as  in  some  sense  the  representative  of 
Great  Britain,  I  cannot  allow  these  statements  to  go  forth  to  the 
world  without  giving  them  the  most  positive  and  unqualified  contra, 
diction.  They  are  wholly  uncalled  for,  as  being  unnecessary  to 
determine  the  question  whether,  in  particular  instances,  Great  Britain 
had  been  wanting  in  diligence  ;  they  are  not  only  unjust,  but  in  the 
highest  degree  ungenerous — I  use  the  mildest  expression  I  can  find — 
on  an  occasion  when  Great  Britain  is  holding  out  the  hand  of  friend- 
ship and  conciliation  to  America,  and  though,  perhaps  at  a  heavy 
sacrifice,  is  seeking  to  bury  all  sense  of  past  grievance  by  submitting 
the  claims  of  the  United  States  to  p«*aceful  and  friendly  arbitration. 
But  it  is  not  only  that  tl.-  se  observations  are  ungenerous  and  unjust. 
There  is  in  this  extraordinary  series  of  propositions  the  most  singular 
confusion  of  ideas,  misrepresentation  of  facts,  and  ignorance,  both  of 
law  and  history,  which  were  perhaps  ever  crowded  into  the  same 
space  ;  and  for  my  part  I  cannot  help  expressing  my  sense,  not  only 
of  the  gross  injustice  done  to  my  country,  but  also  of  the  affront 
offered  to  this  Tribunal  by  such  an  attempt  to  practic»  on  our  sup- 
posed credulity  or  ignorance." 

The  better  to  demonstrate  this  generosity,  the  learned  Chief 
Justice  sharply  criticises  the  three  rules  of  neutrality  which  the 
Treaty  made  it  his  duty  to  carry  out,  not  to  criticise.     He  says  : — 
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«  I  cannot  bnt  think,  that  it  is  to  be  regretted  that  the  whole  Bnb- 
ject-matter  of  this  great  contest,  in  respect  of  law  as  well  as  of  fact^ 
was  not  left  open  to  us,  to  be  decided  according  to  the  true  principles 
«nd  rules  of  International  Law  in  force  and  binding  among  nations, 
«nd  the  duties  and  obligations  arising  out  of  them,  at  the  time  when 
these  alleged  causes  of  complaint  are  said  to  have  arisen." 

Havbg  sketched  the  history  of  The  Treaty  of  Washington, 
and  reviewed  the  opinions  of  many  writers  on  International  Law, 
as  well  as  the  practice  of  Great  Britain  and  of  the  United  States 
with  respect  to  the  duties  of  neutrals,  the  Lord  Chief  Justice 
•comes  to  the  conclusion  that  the  three  rules  in  question  are  con- 
trary to  the  law  of  nations  : — 

"  It  seems  to  me,  therefore,  that  the  law  relating  to  contraband  of 
war  must  be  considered,  not  as  arising  out  of  obligations  of  neutrality, 
but  as  altogether  conventional,  and  that  bj  the  existing  practice  of 
nations  the  sale  of  such  things  to  a  belligerent  bj  the  neutral  subject 
is  not  in  any  way  a  violation  of  neutrality.  Then  how  stands  the 
jnatter  as  to  ships  of  war?  In  principle,  is  there  any  difference 
l>etween  a  ship  of  war  and  any  other  article  of  warlike  use  7  I  am  un- 
able to  see  any.  Nor  can  I  discover  any  difference  in  principle 
between  a  ship  equipped  to  receive  her  armament  and  a  ship  actually 
armed.  A  ship  of  war  implies  an  armed  ship,  for  a  ship  is  not  actually 
a  ship  of  war  till  armed.  Of  the  authors  I  have  cii.'d,  and  who  hold 
ships  of  war  to  be  contraband  of  war,  no  one  of  those  who  wrote 
before  these  disputes  between  the  United  States  and  Great  Britain 
had  arisen,  with  the  exception  of  M.  Hautefeuille,  makes  any  distinc- 
tion between  ships  equipped  to  receive  their  armaments  and  ships 
actually  armed.  M.  Hautefeuille,  who,  as  we  have  seen,  refuses  to  a 
«hip  equipped  for  armament,  but  not  armed,  the  character  of  contra- 
band, treats  the  equipping  and  arming  as  a  violation  of  neutrality  ] 
but  he  gives  no  reason  and  cities  no  authority,  and  seems  to  me 
iherein — I  say  it  with  the  utmost  respect — inconsistent  with  himself." 

It  may  not  be  devoid  of  interest  to  note  the  definition  of  In- 

^ternational  Law  laid  down  by  the  Lord  Chief  Justice,  and  the 

degree  of  authority  which  he  allows  to  text  writers  in  cases  of 

international  disputes.     He  says  : — 

"  The  great  authority  of  Chancellor  Kent  and  of  the  majority  of 
writers  is  in  favour  of  the  latter  view.  But,  in  truth,  the  question 
does  not  depend  on  the  lucubrations  of  learned  professors  or  specul- 
ative jurists.  However  authoritatively  these  authors  may  take  upon 
themselves  to  write,  and  however  deserving  their  speculations  may 
be  of  attention,  they  cannot  make  the  law.  International  Law  is  that 
to  which  nations  have  given  their  common  assent,  and  it  is  best 

known  as  settled  by  their  common  practice 

When  the  authority  of  M.  Bolin  Jacquemyns  as  to  the  culpability  of 
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Great  Britain  is  cited,  I  must  protest  against  the  question  being  de> 
termined  not  according  to  <  existing  positive  law/  but  to  the  opinion 
of  Hivans  as  to  what  the  law  should  have  been,  or  should  now  be 
made." 

Passing  over  other  portions  of  the  argument  of  the  English 
arbitrator,  which  are  of  minor  importance  and  of  little  or  no  in- 
terest from  a  legal  point  of  view,  we  come  to  that  part  wherein 
he  defines  and  explains  what  constitutes  "  due  diligence/'  This 
was  the  important,  the  only  question  of  law,  under  the  Treaty, 
coming  within  the  province  of  the  Geneva  Court.  It  is  also  a 
point  of  deep  interest  in  private  jurisprudence  ;  and  this  con- 
sideration, combined  with  the  general  attention  which  the  award 
has  attracted  throughout  the  Dominion,  has  induced  the  writeir 
to  publish  the  opinions  of  all  the  arbitrators  on  the  point. 

D.   GlEOTTARD.. 

Montreal,  December  1st,  1872. 

"DUE  DILIGENCE." 

Sir  Alexander  Cockburn  : — 

"  I  proceed  then  to  consider  what  is  this  '  due  diligence'  which  the 
British  Government  admits  that  it  was  bound  to  apply  to  prevent  the 
fitting-out  and  equipping  of  the  vessels  in  question.  I  apprehend 
that  such  diligence  would  be  neither  greater  nor  less  than  any  other 
neutral  Government  would  be  bound  to  apply  to  the  preventing  of 
any  breach  by  its  subjects  of  any  head  of  neutral  duty  prescribed  by 
International  Law.  The  difficulty  of  the  position  is,  that  the  question 
has  not  hitherto  come  within  the  range  of  juridical  discussion  on 
subjects  connected  with  International  Law.  Hitherto,  where  a 
Government  has  acted  in  good  faith,  availing  itself  fairly  of  such 
means  as  were  at  its  disposal,  it  has  not  been  usual  to  consider  it 
responsible  to  a  belligerent  Government  for  acts  of  its  subjects  that 
might  have  eluded  its  vigilance,  or  to  submit  the  degree  of  diligence 
exercised  by  it  to  judicial  appreciation.  And  no  country  has  insisted 
more  strongly  on  this  as  the  limit  of  national  responsability  than  that 
of  the  United  States.  We  must  endeavour  to  find  a  solution  for  our- 
selves. As  I  have  already  observed,  I  cannot  agree  that  the  question 
of  what  is  <  due  diligence'  should  be  left  to  the  unassisted  mind  of 
each  individual  Arbitrator;  nor  can  I  agree  that  the  solution  is  to  be 
found  in  the  facts  of  each  individual  Case  ;  and  though  Judges  may 
be  often  disposed  to  apply  the  maxim,  to  which  our  honourable  presi- 
dent has  more  than  once  referred,  ex  facto  jus  oritur^  it  is,  I  think,  one 
which  must  not  be  pushed  too  far.  1  agree  with  M.  Troplong,  who^ 
writing  on  this  subject  with  reference  to  civil  law,  after  referring  to 
the  different  opinions  of  jurists  on  the  subject  of  diligence,  says: — 
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*  II  est  vrai  que  jusqu'à  present  les  Tribunaux  se  sont  montrés  assez 
indifférents  sur  ces  disputes  de  la  chaire  ;  mais  peut-être  pourrait-on 
leur  faire  le  reproche  de  n'avoir  amorti  la  vivacité  de  la  question, 
^u'en  étouffant  tout  ce  qui  est  discussion  de  système  et  point  de  droit, 
sous  la  commode  interprétation  des  faits,  et  sous  un  équitable  mais 
facile  arbitraire.  Néanmoins,  dans  cette  matière,  comme  dans  toutes 
les  autres,  il  y  a  des  règles  qu'il  faut  se  garder  de  dédaigner  :  elles 
^dent  le  magistrat,  elles  font  luire  de  précieuses  lumières  pour  ceux 
qui  ont  mission  de  discuter  sur  les  faits  et  de  les  juger.  Ces  règles 
m'ont  paru  simples  et  judicieuses  ;  je  vais  les  exposer  comme  je  les 
«ntends  dans  tous  les  cas,  et  dussé-je  me  tromper,  je  prie  le  lecteur  de 
ne  pas  m'adresser,  comme  fin  de  non-recevoir,  le  reproche  de  me 
livrer  à  d'oiseuses  disgressions.  De  tous  les  systèmes,  le  moins  excu- 
sable, à  mon  avis,  c'est  celui  qui,  sous  prétexte  de  fuir  l'esprit  de  sys- 
tème, se  fait  une  loi  de  n'en  avoir  aucun.' 

**  It  seems  to  me,  therefore,  right,  before  proceeding  to  deal  with 
the  facts,  to  seek  in  the  domain  of  general  jurisprudence  for  principles 
to  guide  us  in  judging  how  far  the  obligations  of  Great  Britain  have 
or  have  not  been  satisfied.  No  branch  of  law  has  been  the  subject  of 
more  discussion  among  juridical  writers  than  that  of  diligentia  and  its 
correlative  culpa^  the  latter  being  neither  more  nor  less  than  the 

■absence  of  the  former The  jurists  of  the  17th  century,  among 

whom  Vinnius  occupies  a  prominent  place,  divided  the  diligentia  and 
corresponding  culpa  of  the  Boman  Law  into  three  degree.  Thus  we 
liave  culpa  lata,  levis,  levissima,  taking  the  intermediate  degree,  or 
'Culpa  leviSj  as  being  the  absence  of  the  diligence  which  a  man  of 
-ordinary  prudence  and  care  would  apply  in  the  management  of  his 
own  affairs  in  the  given  circumstances  of  the  case.  Though  attacked 
by  Donellus,  this  tripartite  division  of  diligence  and  default  held  its 
aground  among  juridical  writers  for  a  considerable  time  ;  but  on  the 
formation  of  the  French  Code,  the  practical  good  sense  of  those  by 
whom  that  great  work  was  carried  out,  so  visible  in  their  discussions, 
induced  them  to  discard  it,  and  to  establish  one  common  standard  of 
<iiligence  or  care  as  applicable  to  all  cases  of  civil  obligation — namely, 
that  of  the  bon  père  de  famille,  the  diligens  pater  familias  of  the 
Boman  digest.  The  Code  Napoléon  has  been  followed  in  the  Codes 
•of  other  countries.  Among  others  the  Austrian  Code  has  lately 
•adopted  the  same  principle." 

French,  (German  and  American  authorities  are  then  cited. 
'Quoting  from  Mr.  Justice  Story,  Sir  A.  Cockbum  continues  : — 

«  Common  or  ordinary  diligence  is  that  degree  of  diligence  which 
'Snen  in  general  exert  in  respect  to  their  own  concerns.  It  may  be 
said  to  be  the  common  prudence  which  men  of  business  and  heads  of 
families  usually  exhibit  in  affairs  which  are  interesting  to  them  ;  or, 
as  Sir  William  Jones  has  expressed  it,  it  is  the  care  which  every  person 
•of  common  prudence  and  capable  of  governing  a  family  takes  of  his 


386  THE  GENEVA  AWARD. 

own  concerns.    It  is  obvious  that  this  is  adopting  a  very  variable- 
standard,  for  it  still  leaves  much  ground  for  doubt  as  to  what  is  com- 
mon prudence  and  who  is  capable  of  governing  a  family.    But  the 
difficulty  is  intrinsic  in  the  nature  of  the  subject,  which  admits  of  an 
approximation  only  to  certainty.    Indeed,  what  is  common  or  ordinary 
diligence  is  more  a  matter  of  fact  than  of  law,  and  in  every  commu- 
nity it  must  be  judged  of  by  the  actual  state  of  society,  the  habits  of 
business,  the  general  usages  of  life,  and  the  changes,  aa  well  as  the 
institutions,  peculiar  to  the  age.     So  that,  although  it  may  not  be 
possible  to  lay  down  any  very  exact  rule,  applicable  to  ail  times  and 
all  circumstances,  yet  that  may  be  said  to  be  common  or  ordinary 
diligence  in  the  sense  of  the  law  which  men  of  common  prudence 
generally  exercise  about  their  own  affairs  in  the  age  and  country  in 
which  they  live.    It  will  thence  follow,  that  in  different  times  and 
in  different  countries  the  standard  is  necessarily  variable  with  respect 
to  the  facts,  although  it  may  be  uniform  with  respect  to  the  principle  ; 
so  that  it  may  happen  that  the  same  acts  which  in  one  country,  or  in 
one  age,  may  be  deemed  negligent  acts,  may  at  another  time,  or  in 
another  country,  be  justly  deemed  an  exercise  of  ordinary  diligence. 
What  is  usually  done  by  prudent  men  in  a  particular  country 
in  respect  to  things  of  a  like  nature,  whether  it  be  more  or  less,  in 
point  of  diligence,  than  what  is  exacted  in  another  country,  becomes 
in  fact  the  general  measure  of  diligence." 

«  The  same  standard  is,  in  practice,  applied  in  the  English  Law... 
The  older  authorities,  indeed,  speak  of  three  degrees  of  negligence^ 
and  of  '  gross'  negligence  as  being  necessary  in  some  cases  to  found 
liability  ;  but  the  tendency  of  modern  decisions  has  been  to  apply  in 
all  cases  the  sound  practical  rule  that  in  determining  the  question  of 
negligence,  the  true  test  is  whether  there  has  been,  with  reference  to 
the  particular  subject  matter,  that  reasonable  degree  of  diligence  and 
care  which  a  man  of  ordinary  prudence  and  capacity  might  be 
expected  to  exercise  in  the  same  circumstances  1  have  cited  these 
authorities  because,  in  the  absence  of  any  reference  to  the  question 
of  diligence  among  writers  on  International  Law,  it  seems  to  me  that 
the  principle  that  prevails  as  to  men's  conduct  in  the  affairs  of  life 
may  by  analogy  be  well  applied  to  the  discharge  of  its  duties  by  a 
Government.  Applying  this  standard,  one  nation  has  a  right  to 
expect  from  another,  in  the  fulfilment  of  its  international  obligations, 
the  amount  of  diligence  which  may  reasonably  be  expected  from  a 
-well-regulated,  wise,  and  conscientious  Government,  according  to  its 
institutions,  and  its  ordinary  mode  of  conducting  its  affairs,  but  it  has 
no  right  to  expect  more.  The  assertion  of  the  obligation  of  a  neutral 
Government,  as  stated  in  the  American  Case, — that  '  the  diligence  is 
to  be  proportioned,'  not  only  to  *  the  magnitude  of  the  subject,'  but 
also  to  *  the  dignity  and  strength  of  the  Power  which  is  to  execute  it* 
— as  though  there  could  be  one  measure  of  diligence  for  a  powerful 
State  and  another  for  a  weak  one — a  diligence  ^  which  shall  prevent 
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its  soil  from  being  violated' — which  <  shall  deter  designing  men,'  kc. 
— ^thus  making  the  neutral  Government  answerable  for  the  event — 
and  *  which  prompts  to  the  most  energetic  measures' — appears  to  me 
■mch  too  extensive,  and  altogether  inadmissible.  The  diligence 
required  of  a  Government  to  prevent  infractions  of  neutrality  may 
relate  (1)  to  the  state  of  its  municipal  law  ;  (2)  to  the  means {)068e88ed 
by  it  to  prevent  such  infractions  ;  (3)  to  the  diligence  to  be  used  in 
the  application  of  such  means  to  the  end  desired." But . 

"1.  Isa  Government,  intending  faithfully  to  discharge  its  duty 
towards  another  Government,  to  be  held  responsible  for  a  mere  error 
of  judgment?  As,  for  instance,  in  thinking  a  vessel  not  liable,  in 
point  of  law,  to  seizure,  when  in  fact  she  was  so  ;  or  in  thinking  the 
evidence  in  a  particular  case  insufficient  when  it  was  sufficient. 

"  2.  Is  a  Government  wanting  in  due  diligence  if  it  declines  to 
seize  a  vessel  at  the  instance  of  a  belligerent,  when  properly  satisfied 
that,  though  there  may  be  circumstances  of  a  suspicious  character, 
the  only  evidence  which  can  be  adduced  will  not  justify  the  seizure 
before  the  law,  and  that  the  vessel  will  therefore  be  released? 

**  3.  Having  seized  a  vessel  and  brought  the  matter  before  the  pro- 
per legal  authority,  is  a  Government  to  be  held  responsible  because, 
through  some  mistake  of  the  Court,  either  of  law  or  fact,  there  has 
been  a  miscarriage  of  justice  ? 

"  4.  Is  it  to  be  answerable  for  accidental  delay,  through  which  an 
opportunity  becomes  afforded  to  a  vessel  to  evade  the  eventural  deci- 
sion of  the  Government  to  seize  her  ? 

"  5.  Is  a  Government  to  be  held  responsible  for  error  of  judgment 
in  its  subordinate  officers,  especially  when  these  officers  are  at  great 
distance,  and  not  acting  under  its  immediate  control  ?  Is  it,  under 
such  circumstances,  to  be  answerable  for  their  possible  negligence, 
or  even  for  their  misconduct  ? 

These  are  questions  of  infinite  importance  to  neutral  nations,  who 
may  be  drawn  within  the  vortex  of  wars  in  which  they  have  no  con- 
cern, if  they  are  not  only  to  be  haiassed  and  troubled  by  the  demands 
and  importunities  of  jealous  and  angry  bellitTferents,  but  are,  in  addi- 
tion, to  be  held  responsible — to  the  extent,  perhaps,  of  millions — for 
errors  of  judgment,  accidental  delay,  judicial  mistake,  or  misconduct 
of  subordinate  officers,  acting  not  only  without  their  sanction,  but 
possibly  in  direct  contravention  of  their  orders.  We  are  not  informed 
whether  the  two  Governments  have,  in  compliance  with  the  pledge 
contained  in  the  Treaty  of  Washington,  invited  other  nations  to  adopt 
its  Rules  ;  but  if  it  is  to  be  established  that  these  Rules  carry  with 
them  a  liability  so  extensive,  I  should  very  much  doubt  whether  such 
an  invitation,  if  made,  would  be  attended  with  much  success.  Any 
decision  of  this  Tribunal  founded  on  such  a  liability  would  have  the 
effect,  I  should  imagine,  of  making  maritime  nations  look  upon  belli- 
gerent Powers  with  very  considerable  dread.  It  is  to  be  remembered 
that  a  Government  cannot  be  taken  to  guarantee  the  event  ;  in  other 
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words,  to  be  answerable  at  all  hazards  and  under  all  circumstances 
for  a  breach  of  neutrality  by  a  subject,  if  it  occui s.  In  spite  of  the 
law,  and  of  the  vigo^us  administration  of  the  law,  offences  will  take 
place,  and  neither  at  home  nor  abroad,  can  rulers  be  held,  under  all 
circumstances,  answerable  to  those  who  suffer  from  them.  All  that 
can  be  expected  of  the  Government  of  a  country  is  that  it  shall  pos- 
sess  reasonable  means  to  prevent  offences,  and  use  such  means 
honestly  and  diligently  for  the  benefit  of  those  who  are  entitled  toits 
protection.  The  terms  of  the  Treaty,  which  require  no  more  than 
<  due  diligence,'  exclude  all  notion  of  an  absolute  unconditional  res. 
ponsibility.  This  being  so,  I  have  some  difficulty  in  saying  that  a 
Government,  acting  in  good  faith,  and  desiring  honestly  to  fulfil  its 
obligations,  can  be  held  liable  for  errors  of  judgment,  unless,  indeed, 
these  are  of  so  patent  a  character  as  to  amount  to  crassa  negligerUia. 
Prolonged  and  unnecessary  delay  is.  in  the  very  nature  of  things,  in- 
compatible with  diligence.  But  delay,  within  reasonable  limits, 
honestly  intended  for  the  investigation  of  focts  or  the  due  considera- 
tion of  the  proper  course  to  be  pursued,  is  not  so.  Delay  arising 
simply  from  accident  ought  not  to  be  imputed  as  negligence.  Acci. 
dent  can  never  be  made  the  ground  of  an  imputation  of  negligence, 
though  it  may  found  a  legal  claim  where  a  party  is  in  mora." 

The  Lord  Chief  Justice  examines  the  five  questions  he  has  just 

asked  with  minuteness  and  answers  them  in  the  negative.     He 

thus  ooncludes  this  portion  of  his  argument  : 

"  While  I  readily  admit  that  the  measure  of  diligence  which  a 
Government  applies  to  the  affairs  it  has  to  administer,  if  the  ordinary 
course  of  its  administration  is  negligent  and  imperfect,  is  not  neces- 
sarily to  be  taken — any  more  than  it  would  be  in  the  case  of  an  indi- 
vidual— as  the  measure  of  diligence  which  it  is  to  apply  in  the  dis- 
charge of  international  obligations,  yet  credit  should  be  given  to  a 
Government  for  a  properly  diligent  discharge  of  public  duty.  Further- 
more, if  a  given  law  and  a  particular  system  of  administration  have 
been  found  by  practical  experience  sufficient  to  protect  the  interests 
of  the  Government  in  the  important  matter  of  the  public  revenue, 
and  also  to  insure  the  observance  of  neutral  duties  on  the  occasion  of 
all  former  wars,  surely  it  is  highly  unreasonable  and  unjust  to  condemn 
the  whole  system  as  defective  and  the  Government  as  negligent  for 
not  having  amended  it  in  anticipation  of  future  events  ?  It  must  not 
be  forgotten  that  since  the  passing  of  the  British  statute  wars  have 
occurred  in  all  parts  of  the  world,  but  no  complaints  of  the  violation 
oi  that  statute  have  occurred  till  American  citizens  had  recourse  to 
new  modes  of  defeating  or  evading  it.  Such,  in  my  opinion,  are  the 
principlse  by  which  we  should  be  guided  in  deciding  whether  Great 
Britain  has  or  has  not  failed  to  satisfy  the  requirements  of  <<  due  dili- 
gence." 
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Mr.  Adams: — 

<'  I  haye  now  reached  the  moment  when  it  seems  necessary  to  apply 
myself  to  the  question  so  much  discussed  in  the  arguments  laid  before 
lis  by  the  respective  parties  to  the  litigation.    What  is  the  diligence 
due  from  one  nation  to  another  in  preventing  the  fitting-out  of  any 
Tessel  which  it  has  reasonable  ground  to  believe  intended  to  cruise 
«gainst  the  other  7    Although  my  own  judgment  is  distinctly  formed 
upon  it,  I  feel  that  this  is  not  the  place  in  which  I  can,  with  the  most 
propriety,  explain  my  reasons  in  full.    It  is  enough  for  my  purpose 
here  to  say  that,  in  my  mind,  the  diligence  manifested  by  all  the 
requisite  authorities  of  Great  Britain  in  the  case  now  before  us,  does 
not  appear  to  me  to  be  that  contemplated  by  the  language  of  the 
Treaty,  because  it  was  not  in  any  sense  a  spontaneous  movement. 
So  &r  as  the  papers  before  us  are  concerned,  I  cannot  perceive  that 
Her  Majesty's  Government  acted  in  any  case  excepting  after  represen- 
tion  made  by  the  agent  of  the  United  States,  and  even  when  they  did 
act,  they  confined  themselves  exclusively  to  the  allegations  therein 
made,  presuming  that  if  they  could  report  upon  them  satisfactorily  to 
themselves,  their  obligations  wert   fully  performed.     It  must  be 
obvious  that  such  a  method  of  action  furnishes  every  possible  oppor- 
tunity to  the  parties  implicated,  if  they  be  at  all  adroit,  to  escape 
conviction  by  resort  to  equivocation,  if  not  absolute  falsehood.    I  can 
form  no  definition  of  the  word  '  diligence'  which  does  not  embrace 
cUrect  original  action,  preserved  in  not  merely  to  verify  acts  of  offence 
one  by  one,  but  to  establish  the  general  fact  of  intent  as  obtained 
from  continuous  observation  of  the  operations  going  on  ;  not  merely 
to  deteet  the  motives  for  falsehood  but  to  penetrate  to  the  bottom  of 
the  truth.     If  there  was  a  conspiracy  of  persons  at  home  engaged  in 
a  treasonable  effort  to  overthrow  the  Governent,  would  not  due  dili- 
gence comprehend  in  its  meaning  a  close  and  constant  observation 
of  each  and  every  one  of  the  persons  reasonably  suspected  of  being 
engaged  in  it,  and  an  immediate  action  to  prevent  any  movement  in 
advance  of  its  maturity  ?     Especially,  would  not  such  energy  be  called 
for  in  time  of  war,  when  the  danger  to  the  State  from  external  co- 
operation might   become  extreme  ?      Most  of  all,  would  it  not  be 
natural  to  expect  from  every  Power  in  amity  to  furnish  all  the  means 
it  could  command  to  render  abortive  every  combination  suspected  to 
be  forming  within  its  borders  to  render  assistance  to  the  manœuvres 
of  the  malcontents  at  home  ?    All  these  are  parts  of  a  complete  whole 
— the  maintenance  of  order  at  home  and  of  peace  abroad.    That  there 
did  exist  in  Great  Britain  a  combination  of  persons,  composed  partly 
of  Americans  and  partly  of  British  subjects,  having  for  its  object  and 
intent  the  fitting  out  of  vessels  to  carry  on  war  with  the  United 
States,  to  the  end  of  overturning  the  Government,  is  made  perfectly 
plain  by  the  evidence  placed  before  us  by  the  two  parties.    That  Her 
Majesty's  Government  considered  it  no  part  of  her  duty  to  originate 
any  proceedings  tending  to  prevention,  at  the  time  of  the  outfit  of  the 


390  TES  GENEVA  AWARD. 

Oreto,  or  to  pass  at  all  beyond  the  range  of  investigation  especially- 
pointed  out  by  the  agents  of  the  American  Government  to  its  atten- 
tion, appears  to  me  certain.  At  a  later  stage  of  the  difficulties,  this 
policy  appears  lo  have  been  partially  changed.  The  favourable  effects 
of  it  are  claimed  as  a  merit  in  a  portion  of  the  papers  before  us,  and 
I  am  ready  at  any  and  at  all  proper  times  to  testify  to  my  sense  of 
its  efficiency  and  value  wherever  it  is  shown.  JBut  after  close  examin- 
ation I  fail  ifi  see  any  traces  of  this  policy  in  the  present  instance." 

Farther  on,  Mr.  Adams  thus  gives  his  views  in  full  on  the 
subject  of  due  diligence  : — 

«  These  words,  which  are  found  in  the  first  and  third  of  the  Rules 
prescribed  by  the  Treaty  of  Washington  for  the  government  of  the 
Arbitrators  in  making  up  their  judgment,  have  given  rise  to  much 
discussion  in  the  preparatory  arguments  of  the  opposing  parties.    On 
the  side  of  Great  Britain  an  explanation  of  them  is  given  in  the  9i\ 
10th,  and  11th  propositions,  laid  down  on  the  24th  and  25th  pages  of 
the  Case.     The  subject  is  again  considered  in  pages  21  and  22  of  the 
volume,  called  the  Counter-Case.    It  is  again  referred  to  in  the  8th 
and   9th   pages  of  the  volume   called  the   Argument  or   Summary. 
Lastly,  it  is  treated  in  a  more  general  way  in  the  argument  presented 
by  Sir  Roundell  Palmer,  counsel  on  behalf  of  Her  Britannic  Majesty, 
on  the  25th  of  July  last.     On  the  side  of  the  United  States,  an  ex- 
planation is  piesented  in  pages  150  to  158  of  the  volume  called  the 
Case.     It  is  again  referred  to  in  the  sixth  page  of  the  Counter-Case. 
The  subject  is  again  treated  in  pages  316to322of  the  Argument  or 
Summary.    Lastly,  it  is  discussed  in  a  more  general  way  in  the  argu- 
ment submitted  by  the  counsel  on  behalf  of  the  United  States  on  the 
5th*and  6th  of  August.     The  objection  which  I  am  constrained  to 
admit  as  existing  in  my  mind  to  the  British  discussion,  is  that  it 
appears  to  address  itself  for  the  most  part  to  the  establishment  of 
limitations  to  the  meaning  of  the  words  rather  than  to  the  explana- 
tion of  the  obligations  which  they  imply.     The  objection  which  1  am 
constrained  to  find  to  the  American  definition   is  that  I  do  not  find 
the  word  <  due'  used  in  the  sense  attributed  to  it  in  any  Dictionary  of 
established  authority.     Yet  it  does  not  appear  to  me  so  difficult  to 
find  a  suitable  meaning  for  these  words.    Perhaps,  it  may  have  been 
overlooked  from  the  very  fact  of  its  simplicity.     I  understand  the 
word  diligence  to  signify  not  merely   work,  but,  to  use  a  familiar 
phrase,  work  with  a  will.     The  force  of  the  qualifying  epithet  'due^ 
can  be  best  obtained  by  tracing  it  to  its  origin.     All  lexicographers- 
derive  it  from  the  Latin  verb  <  debere,'  which  itself  is  a  compound  of 
two  words  <  de'  and  <  kabere^'  which  means  <  quctsi  de  alio  habere^  that 
is,  in  English,  to  have  of  or  from  another.     Assuming  this  to  be  the 
primary  meaning,  I  now  come  to  the  second  step.     The  first  Imviog. 
implied  something  received  by  one  person  from  another,  the  second 
implies  equally  an  obligation  incurred  thereby.     ^  Debere^  in  Latin,, 
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means  to  owe.  In  French  it  becomes  <  devoir,^  which  is  equivalent 
to  debt,  to  dnty,  or  to  obligation.  In  English  it  is  thus  defined  by 
two  eminent  authorities  : — Bichardson. — <  That  which  is  owed  ;  which 
any  one  ought  to  hare  ;  has  a  right  to  demand|  claimi  or  possess.' 
Webster. — <  Owed,  that  ought  to  be  paid  or  done  to  another.  That  is 
due  from  me  to  another,  which  contract,  justice,  or  propriety  requires 
xne  to  pay,  and  which  he  may  justly  claim  as  his  right.'  I  have 
searched  a  g^eat  variety  of  other  authorities,  but  do  not  cite  them,  as 
they  only  repeat  the  same  idea.  Hence  ii  may  be  inferred  that  the 
sense  of  the  words  <  due  diligence'  is  that  of  <  earnest  labour  owed  to 
some  other  party,'  which  that  party  may  claim  as  its  right.  But,  if 
this  definition  be  conceded,  it  must  naturally  follow  that  the  nature 
and  extent  of  this  obligation  cannot  be  measured  exclusively  by  the 
judgment  or  pleasure  of  the  party  subject  to  it.  If  it  could,  in  the 
ordinary  transactions  between  individuals,  there  would  be  little 
Security  for  the  fidthful  performance  of  obligations.  If  it  were  not 
that  the  party,  to  whom  the  obligation  has  been  given,  retains  a  right 
to  claim  it  in  the  sense  that  he  understands  it,  his  prospect  of  obtain- 
ing justice  in  a  contested  case  would  be  but  slight.  If  this  view  of 
the  meaning  of  the  words  be  the  correct  one,  it  follows  that  when  a 
neutral  Government  is  bound,  as  in  the  first  and  third  Bule  laid  down 
in  the  Treaty  for  our  guidance,  to  use  <  due  diligence'  in  regard  to 
certain  things,  it  incurs  an  obligation  to  some  external  party,  the 
nature  and  extent  of  which  it  is  not  competent  to  it  to  measure  ex. 
clusively  by  its  own  will  and  pleasure.  Yet  the  assumption  that  it 
is  competent  appears  to  me  to  underlie  the  whole  extent  of  the  British 
position  in  this  controversy.  It  may,  indeed,  be  affirmed  that  no 
Sovereign  Power  in  the  last  resort  is  accountable  to  any  other  for  the 
results  of  the  exercise  of  its  own  judgment  arrived  at  in  good  faith. 
This  proposition  may  be  admitted  to  be  true  in  point  of  fact,  but  it  is 
obvious  that  proceedings  under  it  gain  no  sanction  under  any  law  but 
that  of  superiority  in  physical  force.  To  escape  this  alternative 
resort  has  been  had  to  an  attempt  at  definition  of  a  system  of  rights 
and  obligations,  to  which  the  assent  of  civilized  nations  imparts 
authority  in  the  regulation  of  their  reciprocal  duties.  Under  that 
system  all  the  nations  recognizing  it  are  placed  on  a  perfectly  equal 
footing,  no  matter  what  the  nature  of  their  relative  force.  To  borrow 
a  sentence  from  the  British  Counter-Case  : — 

it  I  Her  Majesty's  Government  knows  of  no  distinction  between  more 
dignified  and  less  dignified  Powers  ;  it  regards  all  Sovereign  States  as 
enjoying  equal  rights  and  equally  subject  to  all  ordinary  International 
obligations;  and  it  is  firmly  persuaded  that  there  is  no  State  in 
Europe  or  America  which  would  be  willing  to  claim  or  accept  any 
immunity  in  this  respect  on  the  ground  of  its  inferiority  to  others  in 
extent,  military  force,  or  population.' 

<<  Admitting  this  position  in  its  fullest  extent,  it  may,  at  the  sam& 
time,  be  affirmed  that,  if  Her  Majesty's  Government  were  to  enter  into^ 
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a  contract  with  these  various  States,  as  a  neutral  Power,  to  use  due 
diligence  in  certain  emergencies,  not  one  even  of  the  smallest  of  them 
would  fail  to  deny  that  Her  Majesty's  Government  was  the  exclusive 
judge  of  the  measure  of  its  obligations,  contracted  under  those  words. 
What  is,  then,  the  rule  by  which  tho  actual  performance  of  this  duty 
can  be  estimated  ?  It  seems  to  me  tolerably  plain.  Whatever  may 
be  the  relative  position  of  nations  the  obligation  between  them  rests 
upon  the  basis  of  exact  and  complete  reciprocity. 

Hence  the  compact  embraced  in  the  words  <  due  diligence'  must  be 
fulfilled  according  to  the  construction  placed  upon  the  terms  by  each 
separate  nation,  subject  to  reasonable  modificaéions  by  the  just  repre- 
sentations of  any  other  nation  with  wnich  it  is  in  amity,  suffering  in- 
jury from  the  consequences  of  a  mistake  of  negligence  or  intention. 
These  may  very  naturally  grow  out  of  the  great  difference  in  their 
relative  position,  which  should  properly  be  taken  into  consideration. 
In  the  struggle  which  took  place  in  America  'due  diligence'  in 
regard  to  the  commercial  interests  of  one  of  the  belligerents  meant  a 
very  different  thing  from  the  same  words  applied  to  the  other.  The 
only  safe  standard  is  that  which  may  be  reached  by  considering  what 
a  nation  would  consider  its  right  to  demand  of  another  were  their 
relative  positions  precisely  reversed.  If  the  due  diligence  actually 
exercised  by  one  nation  towards  another  does  not  prove  to  be  exactly 
that  diligence  which  would  be  satisfactory  if  applied  to  itself  under 
parallel  circumstances,  then  the  obligation  implied  by  the  words  has 
not  been  properly  fulfilled,  and  reparation  to  the  party  injured  is  no 
more  than  an  act  of  common  justice.  Such  seems  to  be  the  precise 
character  of  the  present  controversy.  Her  Majesty's  Government 
denies  that  the  measure  of  diligence  due  by  her  as  a  neutral  to  the 
United  States  as  a  belligerent  during  the  late  struggle  was  so  great 
under  the  law  of  nations  as  it  has  been,  with  her  consent,  made  by 
the  terms  of  the  Treaty.  But,  in  either  case,  she  claims  to  be  the 
exclusive  judge  of  her  fulfilment  of  it,  apart  from  the  establishment 
of  this  Tribunal,  to  which  she  has  consented  to  appeal.  But  this 
very  act  implies  the  consciousness  of  the  possibility  of  some  debt  con- 
tracted in  the  process  by  the  use  of  these  terms  that  may  justly  be 
claimed  by  another  party.  Of  the  nature  and  extent  of  that  debt,  and 
.how  far  actually  paid,  it  is  the  province  of  this  Tribunal  to  determine 
after  full  consideration  of  the  evidence  submitted.  Such  is  the  con- 
struction I  have  placed  upon  the  words  <  due  diligence.'  " 

Mr.  le  Vicomte  d'Itajtjba  : — 

<<  La  question  spéciale,  soumise  à  la  décision  du  Tribunal  d'Arbi- 
■trage,  a  pour  but  de  déterminer  l'étendue  que  l'on  peut  accorder 'à 
l'effet  de  la  commission  dont  un  navire  de  guerre  se  trouve  pourvu — 
si  cet  effet  est  le  même  pour  un  navire  construit  en  observation  des 
lois  de  la  neutralité  que  pour  un  navire  construit  en  violation  de  ces 
lois,  c'est-à-dire  si,  par  le  &it  de  posséder  une  commission,  un  navire, 
•construit  en  violation  des  lois  d'un  Etat  neutre,  a  le  droit  d'exiger  de 
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cet  Etat  d'être  traité  dans  ses  ports  de  la  même  manière  que  tout 
autre  navire  de  guerre  appartenant  à  des  Etats  belligérants  et  régu- 
lièrement construit.  La  position  de  la  question  en  ces  termes  porte 
sa  réponse  en  elle-même.  En  effet,  le  neutre  qui  veut  garantir  sa 
neutralité  doit  s'abstenir  d'aider  aucune  des  parties  belligérantes  dans 
leurs  opérations  de  guerre  ;  il  est  obligé  de  veiller  fidèlement  à  ce  que, 
sur  son  territoire,  on  ne  construise  ni  n'arme  des  navires  de  guerre 
destinés  à  l'une  des  parties  belligérantes  ;  et  selon  la  dernière  partie 
de  la  Première  Règle  de  l'Article  VI.  du  Traité  de  Washington,  il  est 
obligé  *  d'employer  également  les  dues  diligences  pour  empêcher  le 
départ  hors  de  sa  juridiction  de  tout  navire  destiné  à  croiser  ou  à  faire 
la  guerre  comme  il  est  dit  ci-dessus,  un  tel  navire  ayant  été  adapté 
spécialement,  en  tout  ou  en  partie,  dans  les  limites  de  sa  juridiction, 
à  un  emploi  guerrier.'  Si  tels  sont  les  devoirs  d'un  neutre,  il  a  par 
contre  le  droit  d'exiger  des  belligérants  qu'ils  respectent  son  terri- 
toire ;  et  il  est  du  devoir  des  belligérants  de  ne  point  commettre,  sur 
le  territoire  de  l'Etat  neutre,  des  actes  contraires  à  cette  neutralité. 
Ce  n'est  qu'en  observant  scrupuleusement  ce  devoir  que  les  belligé- 
rants acquièrent  le  droit  incontestable  d'exiger  du  neutre  une  parfaite 
impartialité.  Si  donc  un  navire,  construit  pour  le  compte  d'un  belli- 
gérant sur  le  territoire  d'un  neutre,  par  fraude  et  à  l'insu  du  neutre, 
se  présente  dans  les  limites  de  la  juridiction  du  Souverain  dont  il  a 
violé  la  neutralité,  il  doit  être  saisi  ou  détenu,  car  il  n'est  pas  possible 
d'accorder  à  un  tel  navire  les  mêmes  droits  d'exterritorialité  que  l'on 
accorde  aux  autres  navires  de  guerre  belligérants,  construits  régulière- 
ment et  en  dehors  de  toute  infraction  h  la  neutralité.  La  commission 
dont  un  tel  navire  est  pourvu  ne  suffit  pas  pour  le  couvrir  vis-à-vis  du 
neutre  dont  il  a  violé  la  neutralité.  Et  comment  le  belligérant  se 
plaindrait-il  de  l'application  de  ce  principe  ?  En  saisissant  ou  déte- 
nant le  navire,  le  neutre  ne  fait  qu'empêcher  le  belligérant  de  tirer 
profit  de  la  fraude  commise  sur  son  territoire  par  ce  même  belligé- 
rant ;  tandis  que,  en  ne  procédant  point  contre  le  navire  coupable,  le 
neutre  s'expose  justement  à  ce  que  l'autre  belligérant  suspecte  sa 
bonne  foi.  Ce  principe  de  saisie,  de  détention,  ou  tout  au  moins 
d'avis  préalable  qu'un  navire,  dans  de  telles  conditions,  ne  sera  pas 
.  reçu  dans  les  ports  du  neutre  dont  il  a  violé  la  neutralité,  est  équita» 
ble  et  salutaire  en  ce  qu'il  évite  les  complications  entre  les  neutres  et 
les  belligérants,  et  contribue  à  dégager  la  responsabilité  des  neutres 
en  prouvant  leur  bonne  foi  vis-à-vis  d'une  fraude  commise  sur  leur 
territoire.  Le  principe  contraire  froisse  la  conscience,  car  ce  serait 
permettre  au  fraudeur  de  retirer  bénéfice  de  sa  fraude.  Les  règles 
établies  par  l'Empire  du  Brésil  consacrent  le  principe  que  nous  venons 
d'exposer,  car  dans  ses  règlements  sur  la  neutralité  il  est  ordonné  : — 
<  §  6.  De  ne  pas  admettre  dans  les  ports  de  l'Empire  le  belligérant 
qui  aura  une  fois  violé  la  neutralité,'  et — <  §  7.  De  faire  sortir  immé- 
diatement du  territoire  maritime  de  l'Empire,  sans  leur  fournir  la 
moindre  chose,  les  navires  qui  tenteraient  de  violer   la  neutralité/ 
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En  résumé  : — La  commission  dont  un  navire  de  guerre  se  trouve 
poor  y  a  n'a  pas  povr  effet  de  le  couvrir  vis-à-vis  du  neutre  dont  il  a 
précédemment  violé  la  neutralité.' 

M.  Staemppli  : — 

«  M.  Staempfli  déclare  qu'il  ne  trouve  pas  très-opportau  de  se  per- 
dre, pour  les  trois  questions  des  dues  diligences,  de  l'effet  de  commiB- 
sions,  et  des  approvisionnements  de  charbon,  dans  de  longues  discns- 
sions  et  interprétations  théoriques.  Il  développe  oralement  et  som- 
mairement  ses  vues  7  relatives,  en  se  réservant  de  motiver  de  plus 
près  leur  application  dans  chaque  cas  spécial,  et  se  borne  pour  le  mo- 
ment à  poser  les  seuls  principes  suivants,  qui  lui  serviront  de  direc 
tion  générale. 

«  Principes  généraux  de  droit.— (Programme  inséré  dans  le  Protocole 

X.,  Art.  litt.  A,  No.  III.) 

"  Dans  ses  considérants  juridiques,  le  Tribunal  doit  se  guider  par 
les  principes  suivants  : — 1.  £n  premier  lieu,  par  les  trois  règles  posées 
dans  l'Article  VI.  du  Traité,  lequel  porte  que 

"  <  Dans  la  décision  des  matières  à  eux  soumises,  les  Arbitres  seront 
guidés  par  les  trois  règles  suivantes,  que  les  Hautes  Parties  Contrac- 
tantes sont  convenues  de  regarder  comme  des  règles  à  prendre  comme 
applicables  à  la  cause,  et  par  tels  principes  du  droit  des  gens  qui, 
sans  être  en  désaccord  avec  ces  règles,  auront  été  reconnus  par  les 
Arbitres  comme  ayant  été  applicables  dans  l'espèce  : — 

"  *■  Beolbs. 
«<  Un  Gouvernement  neutre  est  tenu  : — 1.  De  faire  des  dues  dili- 
gences pour  prévenir  la  mise  en  état,  l'armement  en  guerre  ou  l'équi. 
pement  (fitting  out,  arming,  or  equipping),  dans  sa  juridiction,  de 
tout  vaisseau  qu'il  est  raisonnablement  fondé  à  croire  destiné  à  croiser 
ou  à  faire  la  guerre  contre  une  Puissance  avec  laquelle  ce  G-ouverne- 
ment  est  en  paix  ;  et  de  faire  aussi  même  diligence  pour  empêcher  le 
départ  hors  de  sa  juridiction  de  tout  navire  destiné  à  croiser  ou  à 
faire  la  guerre  comme  il  est  dit  ci-dessus,  ce  navire  ayant  été  spéciale- 
ment adapté,  en  tout  ou  en  partie,  dans  les  limites  de  sa  dite  juridic- 
tion, à  des  usages  belligérants.  2.  De  ne  permettre  ni  souffrir  que 
l'un  des  belligérants  fasse  usage  de  ses  ports  ou  de  ses  eaux  comme 
d'une  base  d'opérations  navales  contre  l'autre,  ni  pour  renouveler  ou 
augmenter  ses  munitions  militaires  ou  son  armement,  ou  s'y  procurer 
des  recrues.  3.  D'exercer  les  dues  diligences  dans  ses  propres  ports 
et  eaux,  et  à  l'égard  de  toutes  personnes  dans  les  limites  dé  sa  juri- 
diction, afin  d'empêcher  toute  violation  des  obligations  et  devoirs 
précédents.' 

«  D'après  le  Traité,  ces  trois  règles  prévalent  sur  les  principes  que 
l'on  pourrait  déduire  du  droit  des  gens  historique  et  de  la  science. 

<<  2.  Le  droit  des  gens  historique,  ou  bien  la  pratique  du  droit  des 
gens,  ainsi  que  la  science  et  les  autorités  scientifiques,  peuvent  être 
considérés  comme  droit  subsidiaire,  en  tant  que  les  principes  à  appli- 
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^uer  sont  généralement  reconnus  et  ne  sont  point  sujets  à  controverse, 
:iti  en  désaccord  ayec  les  trois  règles  ci-dessus.  Si  l'une  ou  l'autre  de 
<e8  conditions  vient  à  manquer,  c'est  au  Tribunal  d'y  suppléer  en 
interprétant  et  appliquant  les  trois  règles  de  son  mieux  et  en  toute 
<;on8cience. 

<<  3.  Les  lois  sur  la  neutralité,  propres  à  un  Etat,  ne  constituent  pas 
u&  élément  du  droit  des  gens  dans  le  sens  qu'elles  ne  peuvent  être, 
en  tout  temps,  changées,  modifiées  ou  complétées  sans  la  co-opéra- 
tion  ou  le  consentement  d'autres  Etats,  le  droit  des  gens  lui-même 
^étant  absolument  indépendant  de  ces  lois  municipales  ;  cependant, 
tant  que  dans  un  Etat  il  subsiste  des  lois  pareilles  et  qu'elles  n'ont 
pas  été  abrogées,  des  Etats  belligérants  ont  le  droit  d'en  réclamer 
l'observation  loyale,  puisque  sans  cela  il  pourrait  se  commettre  des 
fraudes  ou  des  erreurs  au  détriment  de  l'un  et  de  l'aure  des  belligé- 
rants ;  comme,  par  exemple,  quand  subsiste  publiquement,  bien  qu'on 
ne  l'observe  pas,  l'ordonnance  qui  défend  à  un  navire  belligérant  de 
séjourner  plus  de  ving^t-quatre  heures  dans  un  port,  ou  d'embarquer 
plus  de  charbon  qu'il  ne  lui  en  faut  pour  regagner  le  port  de  son  pays 
le  plus  rapproché,  ou  de  s'approvisionner  de  nouveau  au  même  port  i 

^vant  que  trois  mois  se  soient  écoulés.    Ce  principe  implique  en  même  { 

temps  que  le  manque  de  toutes  lois  municipales  ou  le  manque  de  lois 
suffisantes  sur  la  matière  ne  déroge  en  rien  au  droit  des  gens,  soit  aux 
-obligations  et  aux  droits  internationaux.   En  outre,  sont  admis  encore 
les  principes  suivants,  que  l'on  cite  ici  afin  d'en  éviter  la  répétition  i 

•dans  le  jugement  à  porter  sur  chacun  des  vaisseaux  :— 

<<  4.  Les  <  dues  diligences'  à  exercer  comprennent  implicitement  la 
propre  vigilance  et  la  propre  initiative  dans  le  but  de  découvrir  et 
-d'empêcher  toute  violation  de  la  propre  neutralité  ;  un  Etat  belligé<- 
rant  n'a  ni  le  devoir  ni  le  droit  d'exercer  la  surveillance,  ni  de  faire 
la  police  dans  un  Etat  neutre  à  la  place  des  autorités  du  pays. 

«  5.  Le  fait  qu'un  vaisseau,  construit  contrairement  aux  lois  de  la 
neuti-alité,  s'échappe  et  gagne  la  mer,  ne  décharge  pas  ce  vaisseau  de- 
la  responsabilité  qu'il  a  encourue  pour  avoir  violé  la  neutralité  ;  il 
peut  donc  être  poursuivi  s'il  rentre  dans  la  juridiction  de  l'Etat  lésé. 
'Que  ce  navire  ait  été  cédé  ou  commissionné  dans  l'intervalle,  ce  fait 
ne  détruit  pas  la  violation  commise,  à  moins  que  la  cession  ou  le  com<- 
Jtnisionnement,  selon  le  cas,  n'ait  eu  lieu  honâfide.'^ 

Le  Comte  Sclopis,  president  de  la  Cour  : — 

<<  Nous  allons  aborder  les  questions  de  principes  ;  la  première  qui 
s'offre  à  nos  yeux,  celle  qui  nous  servira  comme  de  boussole  morale 
dans  les  appréciations  qu'ils  nous  faudra  faire,  parcourant  les  diffé- 
rents cas  pratiques  qui  attendent  notre  décision,  c'est  la  véritable 
signification  à  attribuer  aux  mots  <  due  diligence'  qui  ont  été  em- 
ployés dans  la  première  des  trois  Règles  établies  par  l'Article  VI.  du 
Traité  de  Washington.     .     .     . 

Il- me  paraît  que  la  voie  la  plus  simple  pour  arriver  à  fixer  légale- 
onent  nos  idées  sur  la  matière  est  de  se  fixer  sur  les  idées  suivantes  : 


396  THE  QENEVA  AWARD. 

—Lea  mots  <  diligence  due'  contiennent  nécessairement  l'idée  d'an 
rapport  du  devoir  à  la  chose  ;  il  est  impossible  de  définir  à  priori  abs- 
traitement  un  devoir  absolu  de  diligence.    C'est  la  chose  à  laquelle 
cette  diligence  se  rapporte  qui  en  détermine  le  degré.    Prenons  l'é. 
chelle  des  imputabilités  selon  le  droit  Romain,  en  partant  du  dolus 
pour  descendre  par  la  culpa  lata  et  la  culpa  levis  jusqu'à  la  culpa  leviez 
êima,  et  nous  trouverons  que  les  applicabilités  se  modi  fient  d'après  les 
objets  auxquels  elles  se  réfèrent.    Je  passe  sur  la  responsabilité  du 
tuteur,  du  dépositaire,  et  sur  plusieurs  autres  cas  spécifiés  dans  les- 
lois,  pour  ne  citer  que  l'exemple  des  cas  où  la  responsabilité  est  en- 
courue par  la  culpa  levia  ou  même  par  la  Uvissima.     Telle  est  celley. 
par  exemple,  qui  frappe  celui  qui  est  chargé  de  garder  des  matières 
explosibles,  ou  qui  doit  veiller  à  la  sûreté  des  digues  dans  le  temps 
des  inondations,  celui  qui  garde  un  dépôt  de  papiers  d'une  importance 
exceptionnelle.     Toutes  ces  personnes,  par  le  seul  fait  qu'elles  ont 
accepté  ces  fonctions  sont  tenues  d'exercer  une  diligence  déterminée 
par  l'objet  spécial  de  ces  mêmes  fonctions.     En  se  portant  sur  le  ter^ 
rain  politique,  la  pltfs  grande  étendue  que  l'on  puisse  attribuer  aux 
devoirs  de  diligence  d'un  neutre  sera  de  lui  imposer  d'en  agir  à  l'égard 
du  belligérant  comme  11  agirait  pour  son  propre  intérêt  dans  des  cas 
analogues.     Il  est  juste  sans  doute  de  tenir  des  exigences  d'un  belli- 
gérant à  l'égard  d'un  neutre,  mais  il  ne  faut  point  les  pousser  au  point 
de  gêner  le  neutre  dans  1  action  normale  de'  ses  droits,  dans  l'organis^ 
me  de  ses  fonctions  gouvernantes.    J'admets  volontiers,  d'autre  part,^ 
que  les  devoirs  du  neutre  ne  puissent  pas  être  déterminés  par  les  lois 
que  cette  puissance  se  serait  faites  dans  son  propre  intérêt.    Il  y  au- 
rait là  un  moyen  facile  de  se  soustraire  à  des  responsabilités  positives 
que  l'équité  reconnaît  et  que  le  droit  des  gens  impose.     Les  nations 
ont  entre  elles  un  droit  commun,  ou  si  on  aime  mieux  un  lien  com- 
mun, formé  par  l'équité  et  sanctionné  par  le  respect  des  intérêts  réci- 
proques ;  ce  droit  commun  se  développe  surtout  en  s'appliquant  aux 
faits  qui  se  passent  sur  la  mer,  là  où  les  confins  ne  sont  point  tracés,, 
où  la  liberté  doit  être  d'autant  plus  assurée  par  un  droit  commun  sans 
lequel  il  serait  impossible  de  se  mettre  à  couvert  des  plus  flagrantes 
injustices  par  des  garanties  positives.     C'est  ce  qui  faisait  dire  à  cet 
ancien,  nourri  dans  les  habitudes  du  servilisme  :  <  L'Empereur  est  le 
maître  de  la  terre,  mais  la  loi  est  la  maîtresse  de  la  mer.'     J'accorde 
donc,  au  belligérant,  d'exiger  que  le  neutre  ne  mette  point  à  couvert 
sa  responsabilité  sous  des  règles  qu'il  se  serait  fixées  dans  des  vues  de 
son  seul  intérêt,  et  j'entre  pleinement  dans  les  vues  de  1  Article  VL 
du  Traité  de  Washington,  qui  ne  fait  que  donner  la  préférence  aux 
règles  d^  l'équité  générale  sur  les  dispositions  d'une  législation  parti- 
culière quelle  qu'elle  puisse  être.    Il  ne  me  parait  pas  cependant 
admissible  qu'un  belligérant  puisse  exiger  du  neutre  que,  pour  rem- 
.  plir  ses  devoirs  de  neutralité,  il  augmente  son  pied  militaire,  son  sys- 
tème ordinaire  de  défense.    Il  y  aurait  là  une  infraction  à  Pindépen* 
dance  de  chaque  Etat,  qui,  pour  se  trouver  involontairement  dans  une 
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position  spéciale  à  l'égard  du  belligérant,  n'est  pas  tenu  d'abdiquer 
une  portion  de  sa  souveraineté  matérielle.  On  peut  demander  au 
neutre  de  mettre  en  pleine  activité  les  ressorts  de  son  Grouvernement 
pour  maintenir  sa  neutralité  ;  on  ne  peut  pas  raisonnablement  atten. 
dro  de  lui  qu'il  modifie  rorganisation  de  sa  machine  gouvernementale, 
pour  servir  les  intérêts  d'une  autre  puissance.  Il  faut  bien  se  garder 
de  cendre  la  condition  des  neutres  par  trop  difficile  et  presque  impos- 
sible. On  parle  toujours  de  l'importance  de  circonscrire  la  guerre,  et 
si  on  accable  les  neutres  d'un  fardeau  de  précautions  et  d'une  respon- 
sabilité qui  dépasse  l'intérêt  qu'ils  ont  à  rester  dans  la  neutralité,  on 
les  forcera  à  prendre  une  part  active  à  la  guerre  ;  au  lieu  d'une  con- 
venable inaction,  on  aura  une  augmentation  dliostilités.  Il  n'y  aura 
plus  de  me  du  entra  les  combattants;  les  désastres  de  la  guerre  se 
multiplieront,  et  le  rôle  de  médiateurs,  que  les  neutres  ont  souvent 
entrepris  et  conduit  à  bonne  tin,  sera  eftacé  à  jamais.  Plaçons-nous 
donc  à  ce  point  de  vue  qui  puisse  engager  les  neutres  et  les  belligé- 
rants à  se  respecter  mutuellement.  Prenons  pour  base  les  deux  con- 
ditions de  neutralité  telles  qu'jlles  sont  posées  par  le  Docteur  L. 
Gessness,  c'est-à-dire  que  les  conditions  de  la  neutralité  sont  : — 1. 
Qu'on  ne  prenne  absolument  aucune  part  à  l(i  guerre  et  qu'on  s'abs- 
tienne de  tout  ce  qui  pourrait  procurer  un  avantage  à  l'une  des  parties 
belligérantes.  2.  Qu'on  ne  tolère  sur  le  territoire  neutre  aucune 
hostilité  immédiate  d'une  partie  contre  l'autre. 

Quant  à  la  mesure  de  l'activité  dans  l'accomplissement  des  devoirs 
du  neutre,  je  crois  qu'il  serait  à  propos  d'établir  la  formule  suivante  :— . 
Qu'elle  doit  être  en  raison  directe  des  dangers  réels  que  le  belligérant 
peut  courir  par  le  fait  ou  la  tolérance  du  neutre,  et  en  raison  inverse  des 
moyens  directs  que  le  belligérant  peut  avoir  d'éviter  ces  dangers.  Cette 
formule  nous  conduit  à  résoudre  la  question,  si  souvent  débattue  dans 
les  documents  produits,  de  l'initiative  à  prendre  par  le  neutre  au  pro- 
fit du  belligérant  pour^auvegarder  sa  neutralité.  Là  où  les  condi- 
tions ordinaires  du  pays,  ou  des  circonstances  particulières  survenues 
sur  le  territoire  du  neutre,  constituent  un  danger  spécial  pour  le  bel- 
ligérant qui  ne  peut  avoir  des  moyens  directs  de  s'y  soustraire,  le 
neutre  est  tenu  d'employer  son  initiative  afin  que  l'état  de  neutralité 
se  maintienne  à  l'égard  des  deux  belligérants.  Cette  iniative  peut 
être  mise  en  mouvement  soit  par  un  cas  flagrant  de  quelque  entre- 
prise de  l'un  des  belligérants  contre  l'autre,  soit  sur  l'instance  du  bel- 
ligérant qui  dénonce  un  fait  ou  une  série  de  faits  qui  violeraient  à  son 
égard  les  règles  de  la  neutralité,  c'est-à-dire  qui  rendraient  meilleure 
la  position  d'un  belligérant  au  détriment  de  celle  de  l'autre.  Il  ne 
parait  pas  que  le  neutre  puisse,  dans  pareil  cas,  se  décharger  de  sa 
responsabiUté  en  exigeant  du  belligérant  qu'il  lui  fournisse  les  preu- 
ves suffisantes  pour  instituer  une  procédure  régulière  devant  les  tri- 
bunaux. Ce  serait  réduire  le  belligérant  à  la  condition  d'un  simple 
sujet  du  Gouvernement  du  pays. 

Le  droit  des  gens  ne  se  contente  pas  de  ces  étroites  mesures  de 
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précautions,  U  loi  faut  plus  de  largeur  d'assistance  ;  ce  n'est  pas 
seulement  la  earnitM  inter  gêtUeê  qui  la  réclame,  c'est  le  besoin  réel 
qu'ont  les  nations  de  se  prêter  réciproquement  aide  et  protection 
pour  maintenir  leur  indépendance  et  garantir  leur  sécurité.  Plus 
donc  il  7  aura  pour  le  belligérant  de  dangers  réels  sur  le  territoire 
du  neutre,  plus  celui-ci  sera  tenu  de  veiller  sur  sa  neutralité,  en 
empêchant  qu'elle  ne  soit  violée  au  profit  de  l'un  ou  de  l'autre 
des  belligérants.  La  chose  se  présente  un  peu  différemment  lors- 
que le  belligérant  peut,  à  lui  seul,  par  l'emploi  de  ses  forces,  tenir 
en  échec  son  ennemi,  même  sur  le  territoire  neutre.  Ce  cas  se  pré- 
sente surtout  lorsque  la  position  géographique  d'un  Etat  suffîit  d'elle- 
même  à  assurer  les  moyens  de  réprimer  promptement  l'entreprise  pré- 
parée sur  le  territoire  neutre.  Dans  ces  circonstances,  le  neutre  ne 
serait  plus  tenu  de  prendre  une  initiative  qui  serait  sans  objet.  Une 
pourra  pas  cependant  tolérer  par  respect  pour  lui-même  qu'on  viole 
sa  neutralité,  et  il  sera  tenu  de  déférer  à  toute  juste  demande  qu'on 
lui  adresserait  d'éviter  toute  espèce  de  connivence  avec  l'un  ou  l'autre 
des  belligérants.  Si  des  principes  abstraits,  nous  passons  à  la  consi- 
dération  des  fiûts  particuliers  sur  lesquels  les  Etats-Unis  croient  que 
la  responsabilité  de  l'Angleterre  est  engagée,  nous  devons  d'abord 
parler  de  la  construction  des  navires  et  des  circonstances  au  milieu 
desquelles  ces  constructions  eurent  lieu.  Le  fait,  en  effet,  de  la  con- 
struction des  vaisseaux,  de  leur  armament  et  équipement,  de  l'expor- 
tation des  armes  de  guerre,  prend  uu  aspect  différent,  selon  les  cir- 
constances des  temps,  des  personnes  et  des  lieux  où  il  s'accomplit 
Si  le  Gouvernement  sur  le  territoire  duquel  le  fait  se  passe  a  connais- 
sance  d'un  état  de  chose  permanent,  auquel  vienne  se  rattacher  une 
probabilité  marquée  que  de  semblables  constructions,  armements  et 
exportations,  se  fassent  dans  le  but  de  servir  aux  projets  d'un  belligé- 
rant, le  devoir  de  surveillance  de  la  part  de  ce  Gouvernement  devient 
plus  étendu  et  plus  pressant. 

Le  Gouvernement  Britannique  était  pleinement  informé  que  les 
Confédérés  Américains  du  Sud  avaient  établi  en  Angleterre  comme 
une  succursale  de  leurs  moyens  d'attaque  et  de  défense  vis-iuvis  des 
Etats-Unis.  Un  comité  de  représentants  du  Gouvernement  de  Rich, 
mond  avait  été  établi  à  Londres,  et  il  s* était  mis  en  rapport  avec  le 
Gouvernement  Anglais.  Lord  Hussell  avait  reçu  les  délégués  des 
Confédérés,  mais  sans  caractère  oificiel.  La  première  visite  avait  eu 
lieu  le  11  Mai,  1861 — c'est-à-dire,  trois  jours  avant  la  Proclamation  de 
la  Neutralité  de  la  Reine  et  quatre  jours  avant  l'arrivée  de  M.  Adams 
à  Londres  en  qualité  de  Ministre  des  Etats-Unis.  Le  Gouvernement 
Anglais  ne  pouvait  pas  Ignorer  non  plus  que  de  fortes  maisons  de 
commerce  soignaient  les  intérêts  des  Confédérés  à  Liverpool,  ville  très- 
prononcée  dés  lors  en  faveur  de  l'Amérique  du  Sud.  Il  ne  tarda  pas 
à  se  prononcer  en  plein  Parlement  une  opinion  tout  à  fait  favorable 
aux  insurgés  du  Sud.  Les  Ministres  de  Sa  Majesté  la  Reine,  eux- 
mêmes,  ne  dissimulèrent  point  que  dans  leur  manière  de  voir  il  était 
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lares-difficile  qne  rUnion  Américaine  pût  se  rétablir  telle  qu'elle  était 
«aparavant.  Alors,  chose  étrange,  on  vit  des  membres  les  plus  in* 
fluents  de  la  Chambre  des  Communes  se  détacher,  sur  cette  questioui 
<lu  Ministère  dont  ils  avaient  été  de  puissants  auxiliaires.  La  voix  de 
M.  Cobdcn  et  celle  de  M.  Bright  se  firent  entendre  en  faveur  des 
Etats-Unis.  Les  Américains  du  Nord  ne  pouvaient  avoir  d'avocats 
plus  dévoués  à  leur  cause,  et  ils  ne  manquèrent  pas  de  se  prévaloir  de 
leur  autorité.  Ces  grands  mouvements  de  l'opinion  publique  dans 
•des  sens  opposés  l'un  à  l'au^ire  formaient  comme  une  atmosphère  d'a- 
gitation qui  devait  tenir  éveillé  le  Ministère  Britannique,  afin  de  pou- 
voir se  maintenir  dans  des  rapports  parfaitement  égaux  avec  les  deux 
parties  belligérant-es.  Passons  maintenant  de  ces  remarques  sur  les 
faits  à  des  eonsidérations  sur  ce  droit  spécial. 

Dans  la  première  des  Règles  posées  à  l'Article  VI.  du  Traité  de 
Washington,  il  est  parlé  de  la  due  diligence  à  empêcher  les  construe- 
lions,  équipements,  et  armements  de  vaisseaux  qu'un  Gouvernement 
est  tenu  de  déployer,  quand  il  a  un  <  reatonahU  grounéP  de  croire  que 
ces  constructions,  armements,  et  équipements  ont  pour  objet  d'aider, 
pour  l'usage  de  la  guerre,  un  des  belligérants.  Les  mêmes  mots  se 
retrouvent  dans  la  troisième  Bègle  ;  ils  manquent  dans  la  seconde. 
<  Pourquoi  cela  ?  '  demandait  Lord  Cairns  dans  la  discussion  sur  le 
Traité  susdit  qui  eut  lieu  dans  la  Chambre  de  Paris  le  12  Juin  de 
l'année  dernière.  Il  me  semble  qu'on  pourrait  répondre  ;  c'est  parce 
•que  dans  les  cas  de  la  première  et  de  la  troisième  Règle,  il  y  a  lieu  à 
des  investigations  de  personnes  et  de  choses  pour  certifier  les  faits  in- 
criminés, au  lieu  que  la  seconde  se  rapporte  à  une  série  de  faits  évi 
dents  sur  lesquels  il  n'y  a  pas  de  recherches  à  faire  en  matière  de  cré 
dibilitê. 

«*  Quel  est  donc  l'étalon,'  poursuivait  à  dire  le  noble  Lord,  'd'après 
lequel  vous  pouvez  mesurer  la  due  diligence  ?  Due  diligence  à  elle 
•seule  ne  signifie  rien.  Ce  qui  est  due  diligence  avec  tel  homme  et 
tel  Gouvernement  ne  l'est  plus  avec  tel  autre  homme,  tel  autre  Gou- 
vernement plus  puissant.' 

La  due  diligence  se  détermine  donc,  à  mon  avis,  ainsi  que  je  l'ai 
déjà  dit,  par  le  rapport  des  choses  avec  l'obligation  imposée  par  le 
droit.  Mais  quelle  est  la  mesure  de  la  raison  sufiisante  ?  Ce  sont  les 
principes  du  droit  des  gens  et  la  qualité  des  circonstances  qui  nous  la 
donneront.  Et  ici,  pour  ne  pas  rester  dans  le  vague,  j'examinerai  quel- 
ques-unes des  propositions  contenues  dans  l'Argument  du  Conseil  de 
Sa  Majesté  Britannique  sur  le  premier  des  points*! ndiqués  par  le  Tri- 
bunal dans  son  Arrêté  du  24  Juillet.  Je  ne  me  laisserai  guider  que 
par  mes  propres  vues,  tout  en  rendant  pleine  et  entière  justice  à 
la  finesse  des  observations  et  à  la  richesse  de  la  doctrine  de  l'illustre 
jurisconsulte  rédacteur  de  cette  pièce,  digne  d'être  mise  sur  une  même 
ligne  avec  les  autres  également  remarquables  sorties  de  la  plume  des 
Conseils  du  Gouvernement  Américain.  Je  lis,  à  la  page  4  de  cet 
Aigument,  que  le  cas  d'un  navire  qui  quitte  le  pays  neutre  sans  arme- 
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ment  -est  tout  à  fait  different  du  cas  d'un  navire  qui,  armé  en  guerre 
vendu  ii  un  belligérant  sur  le  territoire  neutre  et  en  état  d'attaquer  et 
de  se  défendra,  quitte  ce  territoire  sous  l'autorité  de  Tacheteur  belli- 
gérant ;  que  son  départ  n'est  en  aucune  façon  une  opération  de  guerre  ; 
qu'il  n'est  coupable  d'aucune  violation  du  territoire  neutre,  ni  d'aucun 
acte  hostile.  Il  me  parait  que  lorsqu'un  vaisseau  a  été  construit  et 
préparé  pour  la  guerre,  qu'il  y  a  de  fortes  raisons  de  croire  qu'il  est 
acheté  pour  le  compte  d'un  belligérant  et  qu'il  va  soudain  prendre  la 
mer,  il  y  a  bien  des  motifs  de  supposer  qu'à  peu  de  distance  des  eaux 
territoriales  on  apportera  à  ce  vaisseau  des  armes  et  des  munitions^ 
des  vêtements  i\  sa  taille.  C'est  bien  le  cas  de  se  servir  d'une  phrase 
de  Sir  lloundell  Talmer^-"  to  act  upon  suspicion,  or  upon  moral  belief 
going  beyond  suspicion,"  qu'on  lit  dans  son  discours  à  La  Chambre 
des  Communes,  le  13  Mai,  1864.  La  fraude  est  trop  facile  pour  qu'elle 
ne  doive  pas  être  présumée.  Il  suffira  de  charger  sur  un  vaisseau, 
strictement  de  commerce,  des  armes  et  des  engins  de  guerre  de  toute 
sorte,  et  que  ce  vaisseau  rejoigne  le  premier  en  haute  mer  ou  dans  des 
eaux  neutres  différentes  de  celles  du  territoire  primitif  d'où  il  est  parti, 
pour  que  le  tour  soit  fait.  C'est  l'histoire  du  Prince  Alfred,  du  Laurel, 
de  l'Alar,  de  l'Agrippine,  et  du  Bahama,  de  toutes  ses  combinaisons 
qui  ne  pourraient,  à  mon  avis,  diminuer  eu  rien  la  responsabilité 
qu'auraient  encourue  l'Alabama,  le  Florida,  le  Shenandoah,  le  Georgia, 
&c.  Ces  évasions  par  fragments,  cette  complication  de  formes  d'ac- 
tion différentes,  dans  un  intérêt  identique,  ne  doivent  point  fourvoyer 
l'esprit  du  juge.  Un  vaisseau  tout  préparé  pour  la  guerre  quitte,  sans 
recevoir  son  armement,  les  plag(.8  sur  lesquelles  il  a  été  construit;  un 
vaisseau .  tout  simplement  de  commerce  se  chaige  de  transporter 
l'armement  ;  le  lieu  du  rendez-vous  est  fixé,  là  se  complète  l'armement 
en  guerre  du  vaisseau.  Le  tour  est  fait.  Mais  la  raison  et  la  cons- 
cience du  juge  ne  peuvent  se  laisser  prendre  à  ces  ruses.  Bien  au 
contraire,  ce  manège  ne  servira  qu'à  mieux  faire  ressortir  la  culpabi- 
lité des  deux  vaisseaux.  J'en  reviens  donc  à  ce  que  disait  Sir  Robert 
Peel  dans  un  mémorable  discours  prononcé  à  la  Chambre  des  Com- 
munes, le  28  Avril,  1830  . — '  Si  les  troupes  étaient  sur  un'vaisseau  et 
les  armes  sur  un  autre,  cela  faisait-il  une  différence  ?  '  et  je  n'hésite 
point  à  dire — si  le  vaisseau  était  appareillé  pour  la  guerre  et  prêt  à 
recevoir  l'armement  et  les  armes  étaient  sur  un  autre  navire,  cela  ne 

faisait  aucune  différence Je  suis  d'accord  qu'pn  ne  puisse 

pas  demander  qu'on  exécute  des  choses  naturellement  impossibles  ; 
c'est  le  cas  de  la  force  majeure  ;  ad  imposibile  nemo  tenetur.  Mais  je 
me  refuse  à  reconnaître  l'impossibilité  politique  invoquée  dans  l'Ar- 
gument du  Conseil  de  Sa  Majesté  Britannique.  Rien  n'est  plus  élas- 
tique que  ces  mots  :  ce  serait  livrer  l'exéèution  de  cette  partie  vitale 
du  Traité  aux  courants  des  intérêts  temporaires,  des  accidents  du  mo- 
ment. On  dirait  :  Oui,  j'ai  consenti  à  poser  la  règle,  mais  les  moyens 
d'y  satisfaire  me  manquent  ;  tant  pis  pour  la  règle.  J'ajoute,  pour 
en  finir,  qu'il  n'y  a  pas  à  craindre  que  l'application  de  ces  règles  puisse 
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arriver  au  point  de  violer  les  principes  sur  lesquels  reposent  les  Gou- 
vernements nationaux.  La  nature  de  l'engagement  ne  va  pas  jusque 
là.  Il  est  très-possible  que  cette  application  gêne  quelquefois  les 
Gouvernements  dans  leur  conduite  politique,  mais  elle  empêchera 
plus  souvent  des  désordres  capables  de  produire  des  malheurs  qu'on 
ne  saurait  assez  déplorer.  Les  Bègles  de  l'Article  VI.  du  Traité  de 
Washington  sont  destinées  à  devenir  des  principes  de  droit  commun 
pour  la  garantie  de  la  neutralité.  La  texte  même  le  dit,  et  M.  Glad, 
stone  et  Lord  Granville  ont  toujours,  et  avec  raison,  insisté  sur  cette 
prévision  d'un  bienfait  acquis  à  la  civilisation.  Pour  que  cela  se 
réalise,  il  faudra  que  les  différents  Gouvernements  prennent  des  me- 
sures afin  d'avoir  les  moyens  convenables  pour  exécuter  1î\  loi.  Pour 
le  passé,  il  y  avait  de  grandes  variétés  en  cette  matière  dans  la  légis- 
lation des  différents  peuples.  Les  Etats-Unis  aves  leurs  Attorneys 
de  district,  leurs  maréchaux,  officiers  de  police  organisée,  étaient 
mieux  assistés  que  l'Angleterre  avec  ses  seuls  employés  de  la  douane 
et  de  l'accise.  Je  ne  doute  point  que  l'on  n'entre  dans  ces  vues,  si 
l'exécution  du  Traité  de  Washington  doit  être  chose  sérieuse  ;  et  ce 
serait  un  grand  malheur  s'il  ne  l'était  pas." 


La  sentence*  est  arbitrale  dans  ces  termes  : 

Attendu  en  vertu  de  l'article  1er  du  traité  conclu  à  Washing- 
ton, le  8  mai  1871,  entre  les  Etats-Unis  d'Amérique  et  Sa 
Majesté  la  Reine  du  Royaume-Uni  de  la  Grande-Bretagne  et 
d'Irlande  ; 

Les  Etats-Unis  d'Amérique  et  S.  M.  la  reine  du  Royaume- 
Uni  de  la  Grande-Bretagne  et  d'Irlande  ; 

Etant  convenus  par  l'article  I  du  traité  signé  et  conclu  à 
Washington  le  8  mai  1871  de  soumettre  toutes  les  réclamations 
^'  connues  sous  le  nom  générique  de  réclamations  de  V Alahama^^^ 
à  un  tribunal  d'arbitrage  composé  de  cinq  arbitres  nommés; 

l'un  ;  par  le  président  des  Etats  Unis  ; 

l'un;  par  Sa  Majesté  Britannique; 

l'un  ;  par  Sa  Majesté  le  roi  d'Italie  ; 

l'un  ;  par  le  président  de  la  Confédération  suisse  ; 

l'un  ;  par  Sa  Majesté  l'empereur  du  Brésil  ; 
et 

Le  président  des  Etats-Unis, 

Sa  Majesté  Britannique, 

Sa  Majesté  le  roi  d'Italie  ; 

Le  président  de  la  confédération  Suisse  et  S.  M.  l'empereur 
du  Brésil,  ayant  respectivement  nommé  leur  arbitre,  savoir  ; 

Le  président  des  Etats-Unis  ; 


402  TES  OXNXVA  AWARD. 

Charles  Francis  Adams,  Esquire  : 

Sa  Majesté  Britanniqae  ; 

Le  très  honorable  sir  Alezandre-Jacqnes- Edmond  Cockbnrn^ 
conseiller  de  Sa  Majesté  Britanniqae  en  son  conseil  privé,  lord 
chief-justice  d'Angleterre  ; 

Sa  Majesté  le  roi  d'Italie; 

Son  Excellence  M.  le  comte  Frédéric  Sclopis  de  Salerano^ 
chevalier  de  Tordre  de  TAnnonciade,  ministre  d'Etat,  sénateor 
du  royaume  d'Italie  ; 

Le  président  de  la  Confédération  suisse  ; 

M.  Jacques  Stœmpfli  : 

Sa  Majesté  l'empereur  du  Brésil  ; 

Son  Exœllance  M.  Marcos  Antonio  d'Araujo,  yicomte  d'Ita- 
juba,  grand  de  l'empire  du  Brésil,  membre  du  conseil  de  S.  M^ 
l'empereur  du  Brésil,  et  son  envoyé  extraordinaire  et  ministre 
plénipotentiaire  en  France  ; 

Et  les  cinq  arbitres  ci -dessus  nommés  s'étant  réunis  à  Genève 
(en  Suisse)  dans  une  des  salles  de  Thôtel  de  ville,  le  13  décembre 
1871,  conformément  à  l'art.  II  du  traité  de  Washington,  du  8 
mai  de  la  même  année,  et  ayant  procédé  à  l'examen  et  à  la  vén- 
fication  des  actes  de  leurs  nominations  respectives,  trouvés  eu 
bonne  et  due  forme. 

Le  tribunal  d'arbitrage  s'est  déclaré  constitué  ; 

Les  agents  nommés  par  chacune  des  hautes  parties  contrac- 
tantes en  vertu  du  même  article  II,  savoir  : 

Pour  les  Etats-Unis  d'Amérique  ; 

M.  John  C.  Bancroft  Davis,  esquire; 
et 

Pour  Sa  Majesté  Britannique  ; 

Charles  Stuart  Aubrey,  lord  Tenterden,  pair  du  Royaume- 
Uni,  compagnon  du  très-honorable  ordre  du  Bain,  sous-secrétaire 
d'Etat  adjoint,  pour  les  affaires  étrangères. 

Dont  les  pouvoirs  ont  également  été  trouvés  en  bonne  et  due 
forme. 

Ont  alors  remis  à  chacun  des  arbitres  le  mémoire  imprimé, 
rédigé  par  chacune  des  deux  parties,  accompagné  des  documents, 
de  la  correspondance  officielle  et  des  autres  preuves  sur  lesquelles 
chacune  d'elles  se  fonde,  le  tout  aux  termes  de  l'art.  III  du  dit 
traité. 

En  vertu  de  la  décision  prise  par  le  tribunal  dans  la  première 
séance,  le  contre-mémoire,  accompagné  de  documents,  de  la  cor- 
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lespondanoe  officielle  et  des  preuves  additionnelles  dont  il  est 
parlé  à  l'article  lY  du  dit  traité,  a  été  remis  par  les  agents  res- 
pectife  des  deux  parties  au  secrétaire  du  tribunal,  le  15  avril 
1872,  dans  la  salle  des  conférences,  à  Thôtel  de  ville  de  Grenève. 

Le  tribunal,  conformément  à  rajournement  fixé  dans  sa  deux- 
ième séance  tenue  le  16  du  mois  de  décembre  1871,  s'est  de 
nouveau  réuni  à  Genève,  le  15  du  mois  de  juin  1872,  et  l'agent 
de  chacune  des  deux  parties  y  a  remis  à  chacun  des  arbitres  et  à 
l'agent  de  l'autre  partie,  le  plaidojé  mentionné  dans  l'article  V 
du  traité. 

Le  tribunal,  après  avoir  pris  connaissance  du  dit  traité,  des 
mémoires,  contre-mé^ioires,  documents,  preuves  et  plaipojers 
sus-énoncés,  ainsi  que  des  autres  communications  qui  lui  ont  été 
faites  par  les  deux  parties  dans  le  cours  de  ses  séances  et  les  avoir 
impartialement  et  soigneusement  examinés  : 

A  décidé  ce  qui  est  consigné  dans  le  présent  acte  : 

Vu  les  articles  VI  et  VII  du  dit  traité  : 
Considérant, 

Que  les  arbitres  sont  tenus,  en  vertu  du  dit  art.  VI,  de  se  con- 
former dans  la  décision  des  questions  qui  leur  sont  soumises,  aux 
trois  règles  qui  y  sont  énoncées,  et  à  tels  principes  du  droit  des 
gens  qui,  sans  être  en  désaccord  avec  ces  règles,  auront  été 
reconnus  par  les  arbitres  comme  ayant  été  applicables  dans  l'es- 
pèce; 

Considérant, 

Que  les  '^  dues  diligences,"  dont  il  est  parlé  dans  la  première 
et  dans  la  troisième  des  dites  règles  doivent  être  employées  par 
les  gouvernements  neutres  en  raison  directe  des  dangers  qui 
pourraient  résulter  pour  l'un  ou  pour  l'autre  des  belligérants  du 
manque  d'observance  de  devoirs  de  la  neutralité  de  leur  part  ; 
Considérant, 

Que  les  circonstances,  au  milieu  desquelles  se  produisirent  les 
faits  qui  forment  le  sujet  de  la  cause,  étaient  de  nature  à  éveiller 
toute  la  sollicitude  du  gouvernement  de  Sa  Majesté  Britannique, 
touchant  les  droits  et  les  devoirs  de  la  neutralité  proclamée  par 
la  Eeine,  le  13  mai  1864  ; 
Considérant, 

Que  les  conséquences  de  la  violation  de  neutralité  commise  par 
la  construction,  l'équipement  et  l'armement  d'un  navire  ne  s'effa- 
cent point  par  le  fait  d'une  commission  gouvernementale,  que  le 
beUigérant,  au  profit  duquel  k  neutralité  a  été  violée,  aurait  |)ar 
a  suite  accordée  au  dit  navire  ; 
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Qu'il  est  en  eflfet  inadmissible,  que  la  cause  finale  du  délit 
devienne  le  motif  de  l'absolution  du  délinquant,  et  que  de  l'œuvw 
de  la  fraude  accomplie  surgisse  le  moyen  d'innocenter  le  frau- 
deur; 

Considi^rant, 

Que   le   privilège   d'extorritorialitd  accordé   aux  navires  de  ' 
guerre  a  été  introduit  dans  le  droit  public,  non  comme  un  droit 
absolu,  mais  seulement  comme  un  procédé  de  courtoisie  et  de 
déférence  entre  les  diflPérentes  nations,  et  qn'û  ne  saurait  être  in- 
voqué pour  couvrir  des  actes  contraires  à  la  neutralité  ; 
Considérant, 

Que  l'absence  d'un  avis  préabible  ne  peut  être  envisagé  comme 
un  manque  des  égards  commandés  par  le  droit  des  gens,  là  où  le 
navire  porte  avec  lui  sa  propre  condamnation  ; 
Considérant, 

Que  pour  attribuer  aux  approvisionnements  de  charbon  un 
caractère  contraire  à  la  deuxième  règle,  concernant  l'interdiction 
pour  un  port  ou  pour  des  eaux  neutres  de  servir  de  base  d'op^i- 
rations  navales  pour  un  belligérant,  il  faut  que  les  dits  approvi- 
sionnements se  rattachent  à  des  circonstances  particulières  de 
temps,  de  personnes  et  de  lieux,  qui  concourent  pour  leur  attri- 
buer ce  caractère  ; 
Attendu, 

Quant  au  navire  nommé  Alabama, 

Que  de  tous  les  faits  relatifs  à  la  construction  de  ce  vaisseau, 
désigné  d'abord  par  le  chiffre  "  290  "  dans  le  port  de  Liverpool, 
à  son  équipement  et  armement  sur  les  côtes  de  Terceira  par  les 
soins  des  bâtiments  V Agrippina  et  le  Bahama  venus  d'Angle- 
terre, il  ressort  clairement  que  le  gouvernement  de  la  Grrande- 
Bretagne,  a  négligé  d'employer  les  dues  diligences  pour  le  main- 
tien des  devoirs  de  sa  neutralité,  puisque  malgré  les  avis  et 
réclamations  officielles  des  agents  diplomatiques  des  Etats-Unis 
pendant  le  cours  de  la  construction  du  "290,"  le  dit  gouverne- 
ment ne  prit  aucunes  mesures  convenables  en  temps  utile,  et  que 
celles  finalement  prises  pour  faire  arrêter  le  dit  navire,  furent  si 
tardivement  ordonnées  qu'elles  ne  purent  être  exécutées  ; 
Attendu, 

Que  les  mesures  prises  après  l'évasion  du  dit  navire  pour  le 
faire  poursuivre  et  arrêter  furent  si  incomplètes  qu'elles  n'ame- 
nèrent aucun  résultat  et  ne  peuvent  être  considérées  comme 
suffisantes  pour  dégager  la  responsabilité  encourue  par  la  Grande- 
Bretagne  ; 
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Attendu, 

Que  malgré  les  infractions  à  la  neutralité  de  la  Grande-Breta- 
gne commises  par  le  "  290,"  ce  même  navire,  alors  connu  comme 
<3roiseur  confédéré  Alabama^  fut  encore  à  plusieurs  reprises  libre- 
ment admis  dans  les  ports  de  colonies  britanniques,  quand  il 
aurait  fallu  procéder  contre  lui  dans  tous  les  ports  soumis  à  la 
juridiction  britannique  où  il  aurait  été  rencontré  ; 
Attendu, 

Que  le  gouvernement  de  Sa  Majesté  Britannique  ne  saurait  se 
justifier  du  manque  de  due  diligence  en  alléguant  l'insuffisance 
des  moyens  légaux  dont  il  pouvait  disposer. 

Quatre  des  membres  du  Tribunal  par  ces  motifs,  et  le  cinquiè- 
me par  des  motifs  à  lui  propres,  sont  d'avis  ; 

''  Que  la  Grande-Bretagne  a  manqué  par  omission  aux  devoirs 
*'  prescrits  dans  la  première  et  la  troisième  des  règles  établies 
^'  dans  l'article  VI  du  traité  de  Washington." 
Attendu,  ' 

Quant  au  navire  nommé  Florida^ 

Que  de  tous  les  faits  relatifs  à  la  construction  de  VOreto^  dans 
le  port  de  Liverpool,  et  à  sa  sortie  de  ce  port,  lesquels  faite  n'a- 
menèrent pas  de  la  part  des  autorités  britanniques  l'emploi  des 
mesures  propres  à  empêcher  la  violation  de  la  neutralité  de  la 
Grande-Bretagne,  malgré  les  avis  et  réclamations  réitérées  des 
agents  des  Etats-Unis,  il  ressort  que  le  gouvernement  de  Sa 
Majesté  Britannique  a  négligé  d'employer  les  dues  diligences 
pour  le  maintien  des  devoirs  de  sa  neutralité  ; 
Attendu, 

Que  de  tous  les  faits  relatifs  au  séjour  de  l' Orcto  à  Nassau,  à 
:sa  sortie  de  ce  port,  à  l'enrôlement  d'un  équipage,  à  son  appro- 
TÎsîonnement,  à  son  armement  avec  l'aide  du  navire  anglais 
Prince  Alfred^  à  Green  Key,  il  ressort  qu'il  y  a  eu  négligence  de 
la  part  des  autorités  coloniales  britanniques  ; 
Attendu, 

Que  malgré  les  infractions  à  la  neutralité  de  la  Grande-Breta- 
:gne,  commises  par  VOreto^  ce  même  navire,  alors  connu  comme 
«roiseur  confédéré  Florida,  fut  encore  à  plusieurs  reprises  libre- 
ment admis  dans  les  ports  de  colonies  britanniques  ; 
Attendu, 

Que  l'acquittement  judiciaire  de  VOreto,  à  Nassau,  ne  saurait 
dégager  la  Grande-Bretagne  de  la  responsabilité  encourue  en 
vertu  du  principe  du  droit  des  gens  ; 
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Attenda, 
Qae  le  fait  de  Tentrée  da  Florida  dans  le  port  confédéré  de 
Mobile  et  de  son  séjour  dans  ee  port  pendant  quatre  mois,  n& 
saurait  détruire  la  responsabilité  encourue  par  la  Grande-Bre- 
tagne; 

Par  ces  motifs, 
Le  tribunal, 
A  la  majorité  de  4  voix  contre  1, 

Est  d'avis, 
Que  la  Grande-Bretagne  a  manqué  par  omission  aux  deyoirs- 
prescrits  dans  la  première,  dans  la  deuxième  et  dans  la  troisième 
des  règles  établies  dans  l'article  YI  du  traité  de  Washington. 

Attendu, 

Quant  au  navire  nommé  Shenandoah, 

Que  de  tous  les  faits  relatifs  au  départ  de  Londres  du  navire 
marchant  le  Sea  King,  et  à  la  transformation  de  ce  navire  en 
croiseur  confédéré  sous  le  nom  de  Shenandoah* près  de  Tîle  de 
Madère,  il  ressort  que  l'on  ne  saurait  accuser  le  gouvernement  de 
Sa  Majesté  Britannique  d'avoir  négligé  jusque-là  d'employer  les- 
dues  diligences  pour  le  maintien  des  devoirs  de  sa  neutralité  : 

Mais  attendu, 

Que  de  tous  les  faits  relatifs  au  séjour  du  Shenandoah  à  Mel- 
bourne et  notamment  à  l'augmentation  opérée  clandestinement,, 
ainsi  qu'il  a  été  admis  même  de  la  part  du  gouvernement  britan- 
nique, de  son  équipage  dans  ce  port,  et  qu'ainsi  il  ressort  qu'il  J 
a  eu  négligence  de  la  part  des  autorités  britanniques  : 

Par  ces  motifs, 

Le  tribunal  est  d'avis  à  l'unanimité  ; 

Que  la  Grande-Bretagne  n'a  manqué  ni  par  action,  ni  par 
omission,  aux  devoirs  énoncés  dans  les  trois  règles  de  l'article  YI 
du  traité  de  Washington,  ou  reconnus  par  les  principes  du  droit 
des  gens  qui  ne  sont  pas  en  désacord  avec  ces  règles,  quant  au 
navire  nommé  Shenandoah,  antérieurement  à  son  entrée  dans  h 
port  de  Melbourne  j 

Et  à  la  majorité  de  3  voix  contre  2  : 

Que  la  Grande-Bretagne  a  manqué  par  omission  aux  devoirs^ 
énoncés  dans  la  deuxième  et  dans  la  troisième  des  susdites  règles, 
quant  à  ce  même  navire,  postérieurement  à  son  entrée  àHobson's- 
Bay,  et  qu'elle  est  responsable  pour  les  actes  commis  parce  navire 
après  son  départ  de  Melbourne,  le  18  février,  1866. 
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Quant  aux  navires  : 

"  Tatcaloosa;' 
(Tender  de  1'  "  Alabama:*) 
"  Clarence;* 
"  Tacony;* 
"  Archer;* 

(Tenders  du  ''Florida;**) 
Le  tribunal  est  d'avis,  à  l'uDanimitë  ; 
Que  les  Tenders  ou  navires  auxiliaires  devant  être  considérés . 
oomme  accessoires,  doivent  forcément  suivre  le  sort  des  navires 
principaux  et  être  soumis  aux  mêmes  décisions  qui  frappent 
ceux-ci. 

Quant  au  navire  nommé  ''Retribution:* 
Le  tribunal,  à  la  majorité  de  3  voix  contre  2  est  d'avis. 
Que  la  Grande-Bretagne  n'a  manqué  ni  par  action,  ni  par 
omission,  aux  devoirs  énoncés  dans  les  trois  règles  de  l'article  YI 
du  traité  de  Washington,  ou  reconnus  par  les  principes  du  droit 
des  gens  qui  ne  sont  pas  en  désaoord  avec  ces  règles. 

Quant  aux  navires  nommés  : 
"  Georgia;* 
"  Sumter;* 
"  NashviOe;* 
"  TaUahasse;* 
"  Chickamauga;* 
Le  tribunal  est  d'avis,  à  l'unanimité, 

Que  la  Grande-Bretagne  n'a  manqué,  ni  par  action,  ni  par 
omission,  aux  devoirs  énoncés  dans  les  trois  règles  de  l'article  Y I 
du  traité  de  Washington,  ou  reconnus  par  les  principes  du  droit 
des  gens  qui  ne  sont  pas  incompatibles  avec  ces  r^les. 

Quant  aux  navires  nommés  : 
"  SaUie;* 
"  Jefferson  Davis;* 
"  Music;* 
"  Coston;* 
"  F.  H.  Joy;* 
Le  tribvnal  a  été  d'avis,  à  l'unanimité, 
De  les  illiminer  de  ses  délibérations,  faute  de  preuve. 
Quant  à  la  demande  d'indemnité  formulée  par  les  Etats-Unis^.. 
Le  tribunal. 
Considérant, 
Que  "  les  frais  de  poursuites"  des  croiseurs  confédérés  doivent. 
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se  confondre  avec  les  frais  généraux  de  la  guerre  soutenue  par 
les  Etats-Unis  ; 

£st  d'aviS;  à  la  majorité  de  3  contre  2. 

Qu'il  n'y  a  lieu  d'adjuger  aux  Etats-Unis  aucune  somme  à 
titre  d'indemnité  de  ce  chef. 
Considérant, 

Que  les  "profits  éventuels"  ne  sauraient  être  l'objet  d'aucune 
compensation,  puisqu'il  s'agit  de  choses  futures  et  incertaines  ; 
Est  d'avis,  à  l'unanimité, 

Qu'il  n'y  a  lieu  d'adjuger  aux  Etats-Unis  aucune  somme  à 
titre  d'indemnité  de  ce  chef. 
Considérant, 

Que  pour  établir  une  compensation  équitable  des  dommages 
soufferts,  il  faut  écarter  les  "  réclamations  doubles"  et  n'admet- 
tre les  réclamations  pour  "frets,"  qu'en  tant  qu'elles  représen- 
tent le  "fret  net;  " 
Considérant, 

Qu'il  est  juste  et  raisonnable  d'allouer  des  intérêts  dans  une 
proportion  équitable  ; 
Considérant, 

Que,  suivant  l'esprit  et  la  lettre  du  traité  de  Washington,  il 
est  préférable  d'adopter  le  système  de  l'adjudication  d'une  somme 
en  bloc,  plutôt  que  de  déférer  au  conseil  d'assesseurs  prévu  par 
Tarticle  X  du  dit  traité,  les  discussions  et  délibérations  ultérieu- 
res, et  faisant  usage  du  pouvoir  qui  lui  est  conféré  par  l'article 
VII  4u  dit  traité  ; 

Le  tribunal,  à  la  majorité  de  quatre  voix  contre  une. 

Adjuge  aux  Etats-Unis  la  somme  en  bloc  de  quinze  millions 
et  cinq  cent  mille  dollars  en  or. 

A  titre  d'indemnité. 

Que  la  Grande-Bretagne  devra  payer  pour  toutes  les  réclama- 
tions déférées  au  tribunal,  conformément  aux  prescriptions  du 
dit  article  VII. 

Et  conformément  à  l'article  VI  du  dit  traité. 
Le  tribunal. 

Déclare  entièrement,  absolument  et  définitivement  réglées 
toutes  les  réclamations  mentionnées  au  traité  et  soumises  au  tri- 
bunal. 

Il  déclare,  en  outre,  que  chacune  des  dites  réclamations,  qu'elle 
lui  ait  été  ou  non  notifiée,  faite,  présentée  ou  soumise,  est  et 
demeure  définitivement  réglée,  annulée  et  désormais  inadmissible. 
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En  foi  de  quoi,  le  présent  acte  de  décision  a  été  expédié  en 
double  original  et  signé  par  les  arbitres,  qui  y  ont  donné  leur 
assentiment,  le  tout  conformément  à  l'article  VII  du  dit  traité 
de  Washington. 

Fait  et  délibéré  à  l'hôtel  de  ville  de  Genève  (en  Suisse),  lo 
quatorzième  jour  du  mois  de  septembre  de  l'an  de  Notre-Sei- 
gneur,  mil  huit  cent  soixante-et-douze. 

(Signé)  C.  F.  Adams, 
(Signé)  Frédéric  Sclopis, 
(Signé)  St^empfli, 
(Signé)  Vicomte  D'Itajuba. 


THE  TKEATY  OF  WASHINGTON  BEFORE  THE 
PARLIAMENT  OF  CANADA. 

The  Treaty  of  Washington  has  been  more  successful  than  was 
expected.  The  indirect  Alabama  claims,  which  for  a  time  seemed 
to  threaten  the  very  existence  of  the  Treaty,  have  been  thrown 
out  by  the  Geneva  Court  of  Arbitration.  The  direct  claims  have 
been  finally  adjusted  by  the  award  of  the  14th  September  last. 
The  San  Juan  difficulty  has  also  been  removed  in  the  way  that 
we  had  anticipated. 

The  British  Claims  Commission,  sitting  at  Washington,  re- 
ports progress  daily.  That  portion  of  the  Treaty  which  concerns 
the  British  Provinces,  has  been  ratified  by  the  Parliament  of 
Canada.  In  fact^  in  order  to  come  into  full  effect,  the  Treaty 
now  requires  only  the  sanction  of  the  Congress  of  the  United 
States,  as  provided  for  by  article  33.  The  action  of  the 
Legislature  of  New  Brunswick,  in  fact,  is  only  needed 
with  regard  to  the  lumber  duties  on  the  River  St.  John, 
to  give  to  British  subjects  an  unconditional  right  to  the  coasting 
trade,  granted  by  article  30.  The  last  question  likely  to  be  de- 
termined will  be  the  value  of  the  Canadian  fisheries,  forming  the 
subject  matter  of  enquiry  by  the  Halifax  Commission  under 
article  22. 

The  debate  on  the  ratification  of  the  Treaty  in  the  Canadian 
Parliament  led  to  the  publication  of  many  official  documents  of 
iDaportance  to  the  history  of  the  public  law  of  Canada.* 

*  Message,  despatches  and  Minutes  of  the  Privy  Council  relating 

to  the  Treaty  of  Washington,  printed  by  order  of  Parliament,  Ottawa,, 

1872. 
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A  writer  in  La  Revue  de  Droit  Intematùmal  lately  dbflened 
that  the  opinion,  expressed  in  ihis  Review, — ^that  the  Oxown  bis 
no  power  to  sorrender  any  portion  of  the  fisheries,  or  the  nariga- 
tion  of  the  St.  Lawrence,  without  the  assent  of  Parliament, — ^was 
utterly  unfounded,  /(mcièremetU  erraneCf  because,  as  he  aBserts, 
the  right  ceded  is  only  a  right  of  use,  un  droit  cPusage.  Bat  it  is 
clear,  at  a  first  glance,  that  the  permanent  right  of  navigating 
the  St.  Lawrence  is  a  servitudej  and  therefore  a  part  of  the 
right  of  property  therein,  un  démembrement  de  la  pro- 
jftriété.  Moreover,  this  point  can  no  longer  be  raised  under  oar 
constitutional  law.  On  the  1 0th  March,  1871,  exactly  one 
month  after  the  publication  of  our  article  on  the  Joint  High 
Commission,  we  find  the  Government  of  Canada  representing  to 
the  British  Government  that,  in  their  opinion,  ^'  the  Canadian 
fisheries  cannot  be  sold  without  the  consent  of  the  Dominion." 
On  the  17th  of  the  same  month,  the  British  Government  trans- 
mitted the  following  reply  : 

"  Mt  Lord, — In  answer  to  your  tel^am,  received  on  the 
10th  instant,  stating  that  in  the  opinion  of  your  Government,  the 
Canadian  fisheries  cannot  be  sold  without  the  consent  of  the  Do- 
minion, I  have  already  informed  your  Lordship  by  telegraph 
that  Her  Majesty's  Government  never  had  any  intention  of  ad- 
vising Her  Majesty  to  part  with  those  fisheries,  without  such 
consent. 

"  When  the  Reciprocity  Treaty  was  concluded,  the  Acts  of 
the  Nova  Scotian  and  New  Brunswick  Legislatures  relating  to 
the  Fisheries  were  suspended  by  Acts  of  those  Legislatures,  and 
the  Fishery  rights  of  Canada  are  now  under  the  protection  of  a 
Canadian  Act  of  Parliament,  the  repeal  of  which  would  be  neces- 
sary in  case  of  the  cession  of  those  rights  to  any  Foreign  Power. 
"  I  think  it  right,  however,  to  add,  that  the  responsibility  of 
determining  what  is  the  true  construction  of  a  Treaty,  made  by 
Her  Majesty  with  any  foreign  power,  must  remain  with  Her  Ma- 
jesty's Government,  and  that  the  degree  to  which  this  country 
would  make  itself  a  party  to  the  strict  enforcement  of  treaty 
rights,  may  depend  not  only  on  the  literal  construction  of  the 
treaty,  but  on  the  moderation  and  reasonableness  with  which 
these  rights  are  asserted. — I  have,  &c.,  ' 

Governor-General  (Signed)        Kimbeblxt. 

The  Right  Honorable  Lord  Insgar, 
G.C.B.,  G.C.M.G.,  &c.,  &c.,  &c." 
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Another  despatch  from  the  Oolonial  Office,  dated  the  23rd 
^oyember,  1871,  to  the  Ezecutiva  Committee  of  Canada,  con* 
teins  the  following  : 

*^  The  Committee  seem  to  be  under  the  impression  that  the 
vight  to  participate  in  the  Colonial  Inshore  Fisheries  has  been 
-conceded  to  the  United  States  without  the  previous  consent  of 
Canada.  On  this  I  have  to  observe  that  provision  has  been  made 
for  obtaining  the  assent  of  Canada  in  the  manner  which  is  strictly 
in  accordance  with  constitutional  usage,  namely  by  stipulating 
4hat  the  fishery  articles  shall  not  come  into  force  without  the  pre- 
-vious  assent  of  the  Dominion  Parliament.  If  the  Crown  were  to 
«onclude  a  similar  Treaty  as  regards  the  Fisheries  of  the  United 
Kingdom,  the  assent  of  the  Imperial  Parliament  would  be  re- 
sierved  in  no  other  manner." 

It  also  appears  from  the  documents  laid  before  our  Parliament 
ihat  the  Canadian  Government  met  the  Treaty  of  Washington 
with  a  strong  protest,  dated  the  28th  July,  1871.  It  is  gratify- 
ing to  find  that  the  views  expressed  in  La  Revue  Critique  a  few 
weeks  previous,  coincide  so  closely  with  the  opinions,  expressed  in 
that  protest  : 

'^  The  Committee  of  the  Privy  Council  have  had  under  their 
consideration  the  Earl  of  Kimberley's  despatch  to  Your  Excel- 
lency, dated  the  17th  June  ult.,  transmitting  copies  of  the  Treaty 
signed  at  Washington  on  the  8th  May  last,  by  the  Joint  High 
Commissioners,  and  which  has  since  been  ratified  by  Her  Ma- 
jesty and  by  the  United  States  of  America  ;  of  the  instructions 
to  Her  Majesty's  High  Commissioners,  and  of  the  protocols  of 
the  Conferences  held  by  the  Commission  ;  and  likewise  the  Earl 
«f  Kimberley's  despatch  of  the  20th  June  ultimo,  explaining  the 
failure  of  Her  Majesty's  Government  to  obtain  the  consideration 
by  the  United  States  Commissioners  of  the  claims  of  Canada  for 
the  losses  sustained  owing  to  the  Fenian  raids  of  1866  and  1870. 

"  The  Committee  of  the  Privy  Council  have  not  failed  to  give 
their  anxious  consideration  to  the  imj^ortant  subject  discussed  in 
the  Earl  of  Kimberley's  despatches,  and  they  feel  assured  that 
they  will  consult  the  best  interests  of  the  Empire,  by  stating 
frankly  for  the  information  of  Her  Majesty's  Government  the 
result  of  their  deliberations,  which  they  believe  to  be  in  accord- 
ance with  public  opinion  in  all  parts  of  the  Dominion  : — 

'^  The  Committee  of  the  Privy  Council  readily  admit  that 
Canada  is  deeply  interested  in  the  maintenance  of  cordial  rela- 
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tions  between  the  llopublic  of  the  United   States  and  the  Bri- 
tish Empire,  and  they  would  therefore  have  been  prepared  witb- 
out  hesitation  to  reeomniend  the   Canadian   Parliament  to  co- 
operate in  procuring::  an  amicable  settlement  of  all  differences 
likely    to    endanger    the  «i^ood  understanding  betwean  the  two 
oountrii's.     For  such  an  object  they  would  not  have  hesitated 
to  recommend  tlie  conces.sion    of  some  valuable  rii^hts,  which 
they  have  always  claimed  to  enjoy  under  the  Treaty  of  1818^ 
and  for  which,  as  the  Earl  of  Kimberley  observes,  Her  Majesty's- 
Government  have  always  contended,   both   Governments  having 
acted  on  the  interpretation  p^iven  to  the  Treaty  in  question  by 
high  legal  authorities.     The  general  dissatisfaction  which  the: 
publication  of  the  Treaty  of  Washington  has  produced  in  Ca- 
nada, and  which  has  been  expressed  with  as  much   force  in  the 
Agricultural    Districts  of  the  West  as  in   the  Maritime  Pro* 
vinces,  arises  chiefly  from  two  causes: — 

"  1st.  That  the  principal  cause  of  difference  between  Canada 
and  the  United  States  has  not  been  removed  by  the  Treaty,  but 
remains  a  subject  for  anxiety. 

"  2nd.  That  a  cession  of  territorial  risjhts  of  srreat  value  has 
been  made  to  the  United  States,  not  only  without  the  previous 
assent  of  Canada,  but  contrary  to  the  expressed  wishes  of  the 
Canadian  Government. 

"  The  Committee  of  the  Privy  Council  will  submit  their  views 
on  both  those  points  for  the  information  of  Her  Majesty's  Go- 
vernment, in  the  hope  that  by  means  of  discussion,  a  more  satis- 
factory understanding  between  the  two  Governments  may  be  ar- 
rived at.  The  Earl  of  •Kimberley  has  referred  to  the  rules  lai^ 
down  in  Article  VI.  of  the  Treaty  of  Washington,  as  to  the  in- 
ternational duties  of  neutral  Governments,  as  being  of  special  im- 
portance to  the  Dominion  ;  but  the  Committee  of  the  Pri^y 
Council,  judging  from  past  experience,  are  much  more  appre- 
hensive of  misunderstanding,  owing  to  the  apparent  difference 
of  opinion  between  Canada  and  the  United  States  as  ta 
the  relative  duties  of  friendly  States  in  a  time  of  peace. 
It  is  unnecessary  to  enter  into  any  lengthened  discussion 
of  the  conduct  of  the  United  States,  during  the  last  six 
or  seven  years,  with  reference  to  the  organization  of  consi- 
derable numbers  of  the  citizens  of  those  States  under  the 
designation  of  Fenians.  The  views  of  the  Canadian  Govern- 
ment on  this  subject  are  in  possession  of  Her   Majesty's   Go- 
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yernment,  and  it  appears  from  the  protocol  of  conférence  be- 
tween the  High  CommissioDcrs,  that  the  British  Commissioners 
presented  the  claims  of  the  people  of  Canada,  and  were  instructed 
to  state  that  they  were  regarded  by  Her  Majesty's  Government 
as  coming  within  the  class  of  subjects  indicated  by  Sir  Edward 
Thornton,  in  his  letter  of  26th  January  last,  as  subjects  for  the 
consideration  of  the  Joint  High  Commissioners.  The  Earl  of 
Kimberlcy  states  that  it  was  with  much  regret  that  Her  Ma- 
jesty's Government  acquiesced  in  the  omission  of  these  claims 
from  the  general  settlement  of  outstanding  questions  between 
Great  Britain  and  the  United  States  ;  and  the  Committee  of  the 
Privy  Council,  while  fully  participating  in  that  rogret,  must  add 
that  the  fact,  that  this  Fenian  organization  is  still  in  full  vigour 
and  that  there  seems  no  reason  to  hope  that  the  United  States  Go- 
vernment will  perform  its  duty,  as  a  friendly  neighbour,  any  better 
in  the  future  than  in  the  past,  leads  them  to  entertain  a  just  appre- 
hension that  the  outstanding  subject  of  difference  with  the 
United  States  is  the  one  of  all  others  which  is  of  special  import- 
ance to  the  Dominion.  They  must  add  that  they  are  not  aware 
that  during  the  existence  of  this  Fenian  organization,  which  for 
nearly  seven  years  has  been  a  cause  of  irritation  and  expense  to 
the  people  of  Canada,  Her  Majesty's  Government  have  made 
any  vigorous  effort  to  induce  the  Government  of  the  United 
States  to  perform  its  duty  to  a  neighboring  people  who  earnestly 
desire  to  live  with  them  on  terms  of  amity,  and  who  during  the 
civil  war  loyally  performed  all  the  duties  of  neutrals,  to  the  ex- 
pressed satisfaction  of  the  Government  of  the  United  States. 
On  the  contrary,  while  in  the  opinion  of  the  Government  and  the 
entire  people  of  Canada,  the  Government  of  the  United  States 
neglected  until  much  too  late,  to  take  the  necessary  measures  to 
prevent  the  Fenian  invasion  of  1870,  Her  Majesty's  Grovem- 
ment  hastened  to  acknowledge  by  cable  telegram,  the  prompt 
action  of  the  President,  and  to  thank  him  for  it. 

*'  The  Committee  of  the  Privy  Council  will  only  add,  on  this 
painful  subject,  that  it  is  one  on  which  the  greatest  unanimity 
exists  among  all  classes  of  the  people  throughout  the  Dominion, 
and  the  failure  of  the  High  Commissioners  to  deal  with  it  has 
been  one  cause  of  the  prevailing  dissatisfaction  with  the  Treaty 
of  Washington.  The  Committee  of  the  Privy  Council  will  proceed 
to  the  consideration  of  the  other  subject  of  dissatisfaction  in  Ca- 
nada, viz  ,  the  cession  to  the  citizens  of  the  United  States  of  the 
Vol.  II.  cc  No.  4. 
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right  to  the  use  of  the  inshore  fisheries,  in  common  with  the 
people  of  Canada.     The  Earl   Kimberley  after  observing  that 
the  Canadian  Government  took  the  initiative  in  suggesting  that 
a  joint  British  and  American  Commission  should  be^  appointed, 
with  a  view  to  settle  the  disputes  which  had  arisen  as  to  the  in- 
terpretation of  the  Treaty  of  1818,  prbceeds  to  state  that  ^  tbe 
'  causes  of  the  difficulty  lay  deeper  than  any  question  of  inter- 
'  pretation,  that  the  discussion  of  such  points,  as  the  correct  de- 
'  tinition  of  bays  could  not  lead  to  a  friendly  agreement  with  the 
*  United  States/  and  that  it  was  necessary  therefore  *  to  endea- 
vour to  find  an  equivalent  which  the  United  States  might  he 
willing  to  give  in  return  for  the  fishery  privileges.'     In  the  fore- 
going opinion  of  the  Earl  of  Kimberley,  the  Committee  of  the 
Privy  Council  are  unable  to  concur,  and  they  cannot  but  regret 
that  no  apportunity  was  afforded  them  of  communicating  to  Her 
Majesty's  Government  their  views  on  a  subject  of  so  much  im- 
portance to  Canada,  prior  to  the  meeting  of  the  Joint  High 
Commission. 

"  When  the  Canadian  Government  took  the  initiative  of  sug- 
gesting the  appointment  of  a  Joint  British  and  American  Com- 
mission, they  never  contemplated  the  surrender  of  their  territo- 
rial rights,  and  they  had  no  reason  to  suppose  that  Her  Ma- 
jesty's Government  entertained  the  sentiments  expressed  by 
the  Earl  of  Kimberley  in  his  recent  despatch.  Had  such 
sentiments  been  expressed  to  the  delegate  appointed  by  the 
Canadian  Government  to  confer  with  His  Lordship  a  few 
months  before  the  appointment  of  the  Commission,  it  would  at 
least  have  been  in  their  power  to  have  remonstrated  against  the 
cession  of  the  inshore  fisheries,  and  it  would  moreover  have  pre- 
vented any  member  of  the  Canadian  Government,  from  acting  as 
a  member  of  the  Joint  High  Commission,  unless  on  the  clear 
understanding  that  no  such  cession  should  be  embodied  in  the 
treaty  without  their  consent. 

^•'  The  expediency  of  the  cession  of  a  common  right  to  the  in- 
shore fisheries  has  been  defended  on  the  ground  that  such  a 
sacrifice  on  the  part  of  Canada  should  be  made  in  the  interests 
of  peace. 

''The  Committee  of  the  Privy  Council,  as  they  have  already 
observed,  would  have  been  prepared  to  recommend  any  neces- 
sary concession  for  so  desirable  an  object;  but  they  must  re- 
mind the  Earl  of  Kimberley  that  the  original  proposition  of  Sir 
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Edward  Thornton,  as  appears  by  his  letter  of  26th  January  was 
that  '  a  friendly  and  complete  understanding  should  be  come  to 
between  the  two  Governments,  as  to  the  extent  of  the  rights 
which  belong  to  the  citizens  of  the  United  States  and  Her  Ma- 
jesty's subjects  respectively,  with  reference  to  the  fisheries  on  the 
coasts  of  Her  Majesty's  Possessions  in  North  America.'  In  his 
reply,  dated  30th  January  last,  Mr.  Secretary  Fish  informs  Sir 
Edward  Thornton  that  the  President  instructs  him  to  say  that 
'  he  shares  with  Her  Majesty's  Government  the  appreciation  of 
the  importance  of  a  friendly  and  complete  understanding  be- 
tween the  two  Governments  with  reference  to  the  subject  spe- 
cially suggested  for  the  consideration  of  the  proposed  Joint  High 
Commission.' 

"  In  accordance  with  the  explicit  understanding,  thus  arrived 
at  between  the  two  Governments,  Earl  Granville  issued  instruc- 
tions to  Her  Majesty's  High  Commission,  which,  in  the  opinion 
of  the  Committee  of  the  Privy  Council,  covered  the  whole 
ground  of  controversy.  The  United  States  had  never  pretended 
to  claim  a  right,  on  the  part  of  their  citizens,  to  fish  within  three 
marine  miles  of  the  coast  and  bays,  according  to  their  limited 
definition  of  the  latter  term  ;  and  although  the  right  to  enjoy 
the  use  of  the  inshore  fisheries  might  fairly  have  been  made  the 
subject  of  negotiation,  with  the  view  of  ascertaining  whether  any 
proper  equivalents  could  be  found  for  such  a  concession,  the 
United  States  was  precluded  by  the  original  correspondence 
from  insisting  on  it  as  a  condition  of  the  Treaty.  The  aban- 
donment of  the  exclusive  right  to  the  inshore  fisheries,  without 
adequate  compensation,  was  not  therefore  necessary  in  order  to 
come  to  a  satisfactory  understanding  on  the  points  really  at 
issue. 

"  The  Committee  of  the  Privy  Council  forbear  from  entering 
into  a  controversial  discussion,  as  to  the  expediency  of  trying  to 
influence  the  United  States  to  adopt  a  more  liberal  commercial 
policy.  They  must,  however,  disclaim,  most  emphatically,  the 
imputation  of  desiring  to  imperil  the  peace  of  the  whole  empire, 
in  order  to  force  the  American  Government  to  change  its  com- 
mercial policy.  They  have,  for  a  considerable  time  back,  ceased 
to  urge  the  United  States  to  alter  their  commercial  policy  j  bnt 
they  are  of  opinion  that,  when  Canada  is  asked  to  surrender  her 
inshore  fisheries  to  foreigners,  she  is  fairly  entitled  to  name  the 
proper  equivalent. 
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"  The  Committee  of  the  Privy  Council  may  observe  that  the 
opposition  of  the  Government  of  the  United  States  to  reciprocal 
free  trade  in  the  products  of  the  two  countries,  was  just  as 
strong  for  some  years  prior  to  1854,  as  it  has  been  since  the  ter- 
mination of  the  Reciprocity  Treaty,  and  that  the  Treaty  of 
1854  was  obtained  chiefly  by  the  vigorous  protection  of  the 
Fisheries  which  preceded  it  j  and  that  but  for  the  conciliatory 
policy  on  the  subject  of  the  Fisheries,  which  Her  Majesty's  Go- 
vernment induced  Canada  to  adopt  after  the  abrogation  of  the 
Treaty  of  1854,  by  the  United  States,  it  is  not  improbable  that 
there  would  have  been  no  difficulty  in  obtaining  its  renewal. 

''  The  Committee  of  the  Privy  Council  have  adverted  to  the 
policy  of  Her  Majesty's  Government,  because  the  Earl  of  Kjm- 
berley  has  stated  that  there  is  no  difference  in  principle  between, 
a  money  payment  and  ^  the  system  of  licenses  calculated  at  so 
many  dollars  a  ton,  which  was  adopted  by  the  Colonial  Govern- 
ment  for  several  years  after  the  termination  of  the  Reciprocity 
Treaty.' 

*^  Reference  to  the  correspondence  will  prove  that  the  license 
system  was  reluctantly  adopted  by  the  Canadian  Government,  as 
a  substitute  for  the  still  more  objectionable  policy  pressed  upon 
it  by  Her  Majesty's  Government,  it  having  been  clearly  under- 
stood that  the  arrangement  was  of  a  temporary  character.  In 
his  despatch  of  the  3rd  March,  1866,  Mr.  Secretary  CardweU 
observed  : — "  Her  Majesty's  Government  do  not  feel  disclined  to 
allow  the  United  States,  for  the  season  of  1866,  the  freedom  of 
fishing  granted  to  them  in  1854,  on  the  distinct  understanding 
that  unless  some  satisfactory  arrangement  between  the  two  conn- 
tries  be  made  during  the  course  of  the  year,  this  privilege  will 
cease,  and  all  concessions  made  in  the  Treaty  of  1854,  will  be 
liable  to  be- withdrawn." 

"  The  principle  of  a  money  payment  for  the  concession  of  terri- 
torial rights  has  ever  been  most  repugnant  to  the  feelings  of  the 
Canadian  people,  and  has  only  been  entertained  in  deference  to 
the  wishes  of  the  Imperial  Government.  What  the  Canadians 
were  willing  under  the  circumstances  to  accept  as  an  equivalent^ 
was  Vie  concession  of  certain  commercial  advantages,  and  it  has 
therefore  been  most  unsatisfactory  to  them  that  Her  Majesty's 
Government  should  have  consented  to  cede  the  use  of  the  inshore 
Fisheries  to  foreigners,  for  considerations  which  are  deemed 
wholly  inadequate. 
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"  The  Committee  of  the  Privy  Council  need  not  enlarge 
farther  on  the  objectionable  features  of  the  Treaty,  as  it  bears  on 
Canadian  interests.  These  are  admitted  by  many,  who  think 
«that  Canada  should  make  sacrifices  for  the  general  interests  of 
the  Empire.  The  people  of  Canada,  on  the  other  hand,  seem 
unable  to  comprehend  that  there  is  any  existing  necessity  for  the 
'Cession  of  the  right  to  use  their  inshore  fisheries  without  ade- 
quate compensation.  They  have  failed  to  discover  that  in  the 
settlement  of  the  so-called  Alabama  Claims,  whieh  was  the  most 
important  question  in  dispute  between  the  two  nations,  England 
gained  such  advantages,  as  to  be  required  to  make  further  con- 
•cessions,  at  the  expense  of  Canada,  nor  is  there  anything  in  the 
Earl  of  Kimberley's  despatch  to  support  such  a  view  of  the 
•question. 

"  The  other  parts  of  the  treaty  are  equally,  if  not  more  advan- 
tageous to  the  United  States  than  to  Canada,  and  the  fishery 
'question  must  consequently  be  considered  on  its  own  merits  ;  and 
if  so  considered,  no  reason  has  yet  been  advanced  to  induce  Ca- 
nada to  cede  her  inshore  fisheries  for  what  Her  Majesty's  Go- 
vernment have  admitted  to  be  an  inadequate  consideration. 

"  Having  thus  stated  their  views  on  the  two  chief  objections  to 
the  late  Treaty  of  Washington,  the  Committee  of  the  Privy  Coun- 
cil will  proceed  to  the  consideration  of  the  correspondence  be- 
tween Sir  Edward  Thornton  and  Mr.  Fish,  transmitted  in  the 
Earl  of  Kimberley's  despatch  of  the  17th  June,  and  of  His 
Lordship's  remarks  thereon.  This  subject  has  already  been  un- 
der the  consideration  of  the  Committee  of  the  Privy  Council, 
and  a  report  dated  the  Tth  June,  embodying  their  views  on  the 
subject,  was  transmitted  to  the  Earl  of  Kimberley  by  your  Ex- 
cellency. 

"  In  his  despatch  of  the  26th  June,  acknowledging  the  receipt 
-of  that  report,  the  Earl  of  Kimberley  refers  to  his  despatch  of 
the  17th  of  that  month,  and  ^^  trusts  that  the  Canadian  Govern- 
ment will,  after  mature  consideration,  accede  to  the  proposal  of 
the  United  States  Government  on  this  subject." 

"  The  Committee  of  the  Privy  Council,  in  expressing  their  ad- 
herence to  their  report  of  the  7th  June,  must  add,  that  inna- 
plieability  of  the  precedent  of  1854,  under  which  the  action  of 
the  Canadian  Parliament  was  anticipated  by  the  Government,  to 
the  circumstances  now  existing,  appears  to  them  manifest.  The 
^treaty   of  1854   was   negotiated   with   the  concurrence  of  the 
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Provincial  Governments  represented  at  Washington,  and  met 
with  the  general  approbation  of  the  people,  whereas  the  fishery 
clauses  of  the  late  treaty  were  adopted  against  the  advice  of  the 
Canadian  Government  and  have  been  generally  disapproved  of^ 
in  all  parts  of  the  Dominion. 

"  There  can  hardly  be  a  doubt  that  any  action  on  the  part  of 
the  Canadian  Government,  in  anticipation  of  the  decision  of 
Parliament,  would  increase  the  discontent  which  now  exists. 
The  Committee  of  the  Privy  Council  request  that  Your  Excel- 
lency will  communicate  to  the  Earl  of  Kimberley  the  viewa 
which  they  entertain  on  the  subject  of  the  Treaty  of  Washing- 
ton,  in  so  far  as  it  affects  the  interests  of  the  Dominion. 

(Certified)         "  Wm.  H.  Lee,  • 

"  Clerk  Privy  Council." 

There  is  no  doubt  that  afcer  this  patriotic  protest,  nume- 
rous despatches  were  exchanged  between  the  Imperial  and  Ca- 
nadian Governments,  only  a  part  of  which  was  afterwards  laid 
before  the  Canadian  Parliament.  The  Government,  in  fact, 
announced  that  they  withheld  some  of  the  despatches,  as  being 
of  such  a  character  as  not  to  warrant  public:ition,  an^,  at  the 
time  the  debate  on  the  Treaty  took  place,  April  and  May,  1872, 
it  was  well  known  in  Ottawa,  that  the  Canadian  Government 
was  put  to  the  alternative  of  either  accepting  the  Treaty  or 
abiding  the  consequences.  Upon  this,  the  Canadian  Govern- 
ment, as  late  as  the  20th  of  January,  1872,  proposed  a  compro- 
mise which  was  accepted  by  the  Imperial  Government  in  these 

terms  : — 

'^Downing  Street,  18th  March,  1872. 

"  My  Lord, — Her  Majesty's  Government  have  given  their 
m^st  careful  attention  to  the  report  of  the  Committee  of  the 
Canadian  Privy  Council  enclosed  in  Your  Lordship's  despatch 
No.  13,  of  January  22. 

"  The  Committee  state  that,  while  adhering  to  their  opinion 
as  to  the  Fishery  Articles  of  the  Treaty  of  Washington,  they 
are  yet  most  anxious  to  meet  the  views  of  Her  Majesty's  Go- 
vernment, and  to  be  placed  in  a  position  to  propose  the  necessary 
legislative  measures.  They  maintain  that  Canada  has  a  just 
claim  for  compensation  for  expenses  incurred  in  consequence  of 
the  Fenian  raids,  but  they  are  of  opinion  that  the  adoption  -of 
the  principle  of  a  money  payment  in  satisfaction  of  those  ex- 
pensds  would  be  of  no  assistance  with  reference  to  the  Treaty^ 
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and  would  be  open  to  objection  on  other  grounds.  They  there- 
fore suggest  another  mode  of  settlement  by  which  in  their  opi- 
nion their  hands  might  be  so  materially  strengthened  that  they 
would  be  enabled,  not  only  to  abaudon  all  claims  on  account  of 
Fenian  raids,  but  likewise  to  'propose  to  the  Dominion  Parlia- 
ment, with  a  fair  prospect  of  success,  the  measures  re3essary  to 
give  effect  to  the  Treaty. 

"  Their  suggestion  is,  that  Her  Mnjcsty's  govern nirnt  should 
propose  to  Parliament  a  gurantee  for  a  Canadian  Loan,  not  ex- 
ceeding four  millions  sterling,  being  half  the  amount  (£8,000,000) 
which  it  is  intended  to  raise  for  the  purpose  of  constructing  the 
railroad  through  British  territory  to  the  Pacific,  and  of  enlarg- 
ing and  extending  the  Canadian  canals. 

"  Her  Majesty's  Government  have  considered  this  suggestion 
with  an  earnest  desire  to  remove  the  difficulties  which  are  felt 
by  the  Canadian  Government,  and  I  have  now  to  convey  to  you 
the  conclusions  at  which  they  have  arrived. 

**  They  are  of  opinion  that  the  most  convenient  course  will  be 
that  it  should  be  provided  in  the  Acts  to  be  passed  by  the  Do- 
minion Parliament  to  give  effect  to  the  Treaty  that  such  acts 
should  only  come  into  force  upon  the  issue  of  a  Proclamation  by 
the  Governor-General  in  Council  bringing  them  into  operation. 
On  their  part  Her  Majesty's  Government  will  engage  that,  when 
the  Treaty  shall  have  taken  effect  by  the  issue  of  such  proclama- 
tion, they  will  propose  to  Parliament  to  guarantee  a  Canadian 
loan  of  £2,500,000,  such  loan  to  be  applied  to  the  purposes  in- 
dicated by  the  Council,  namely,  the  construction  of  the  railroad 
through  British  Territory  from  Canada  to  the  Pacific,  and  the 
improvement  and  enlargement  of  the  Canadian  canals,  and  to  be 
raised  at  the  same  time  and  in  equal  proportion  with  the  Cana- 
dian unguaranteed  loan  for  the  same  objects,  on  the  understand- 
in'g  that  Canada  abandon  all  claims  on  this  country  on  account 
of  the  Fenian  raids. 

"  As  regards  the  request  of  the  Privy  Council  that  Her  Ma- 
jesty's Government  will  enable  them  to  assure  the  Dominion 
Parliament  that  any  recommendation  made  by  Canada  to  termi- 
nate the  articles  of  the  Treaty  numbered  18  to  25  inclusive,  and 
likewise  article  30  in  conformity  with  article  33,  would  be  acted 
on  ;  I  may  observe  that  no  such  assurance  was  asked  or  given  in 
the  case  of  the  Reciprocity  Treaty,  but  Her  Majesty's  Govern- 
ment recognize  that  it  is  not  unreasonable  that  Canada  should 
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desire  some  assurance  on  this  point,  and  they  have  therefore  no 
hesitation  in  declaring  that  the  greatest  deference  would  he  paid 
to  the  expression  of  the  wishes  of  the  Dominion,  signified  by 
Addresses  from  both  Houses  of  the  Dominion  Parliament,  and 
that  those  wishes  would  certainly  be  attended  to;  subject,  of 
course,  to  the  necessary  reservation  of  Her  Majesty's  discretion 
to  take  into  consideration  in  the  interest  of  the  whole  empire  the 
state  of  her  relations  with  foreign  powers  at  the  particular  junc- 
ture. 

^*  I  have  already  conveyed  to  your  Lordship  by  telegraph  the 
substance  of  this  despatch. 

"  I  have,  &c., 

(Signed)      Kimberley. 
"  Governor-General, 

The  Rt.  Honble.  Lord  Lisgar, 

G.C.B.,  G.C.M.G.,  &c.,  &c.,  &c." 

On  these  conditions,  the  Treaty  was  accepted  by  the  Canadian 
Government  on  the  15th  of  April,  1872  (the  very  day  of  the 
opening  of  the  Session)  "  both  in  the  interests  of  Canada  and  the 
Empire  at  large,"  and  in  May  following  was  consented  to  by  the 
Parliament  of  Canada. 

And  on  th»  whole,  the  Dominion  may  congratulate  itself  od 
having  so  generously  contributed  to  the  settlement  of  the  inter- 
national difficulties  of  the  Mother  Country  with  a  foreign  power. 
The  verdict  of  history,  however,  may  be  that  this  might  have 
been  done  in  a  more  honorable  way. 

D.    GiROUARD. 

Montreal,  6th  December,  1872. 
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Can  any  member  of  the  Bench  or  Bar,  placing  his  hand  gur  »a 
<OHScience,  after  the  fashion  of  speech  of  our  compatriots,  say 
that  the  legal  profession  holds  the  place  which  it  should  occupy 
in  the  Province  of  Quebec  ?  No  judge,  no  lawyer  can  by  any 
possibility  have  so  low  an  idea  of  his  profession  as  to  answer  the 
preceding  question  in  the  affirmative.  What  then  have  been  the 
•causes  productive  of  this  degradation  ?  Is  it  that  with  the  in- 
crease in  importance  and  wealth  of  the  mercantile  cluss,  the 
learned  professions  must  lose  weight  in  society  ?  Is  it  that  the 
capacity  to  make  and  keep  money  is  recognized  now-a-days  as 
the  most  virtuous  and  useful  occupation  of  man  ?  or  is  it  that 
within  the  last  fifty  years  both  Bench  and  Bar  have  deteriorated, 
and  judges  and  lawyers  at  the  present  day  are  inferior  to  their 
predecessors  half  a  century  ago  ? 

There  can  be  no  doubt  that  the  iucrease  of  commerce  and  the 
las'ge  fortunes  realized  thereby  have  tended  to  raise  socially  the 
position  of  men  engaged  in  trade.  Whilst  but  very  few  practi- 
tioners at  the  Bar  have  realized  an  independeuce,  and  not  one  a 
fortune,  since  the  commencement  of  the  century,  men  are  seen 
in  the  streets  of  Montreal  every  day,  who,  with  but  little  education, 
have  in  the  course  of  a  few  years,  by  successful  trade  '  or  lucky 
speculations,  amassed  large  fortunes  aod  retired  from  business,  in 
the  flower  of  their  age,  to  enjoy  the  delights  and  intellectual 
«harms  of  society.  To  the  Quebec  lawyer  no  pleasant  prospect 
of  ease  and  competence  in  the  decline  of  life  presents  itself.  Hi& 
life  path  is  montonous,  shadeless,  arid,  dusty,  resembling  one  of 
those  roads  traversing  some  of  the  departments  in  France, 
straight  as  an  arrow  and  losing  itself  in  the  distance,  without  a 
solitary  tree  to  break  the  sameness  of  its  aspect,  or  to  cast  its 
grateful  shade  over  the  aching  head  of  the  way-worn  traveller. 
The  upright  practice  of  his  profession  brings  no  reward.  His 
learning,  his  talents,  are  of  no  avail  in  the  race,  for  his  honesty  is 
too  crushing  a  weight  for  him  to  live  the  pace  with  others  un- 
))urthened  by  scruples  of  conscience.  Verily  it  would  seem  as  if 
it  had  been  for  the  last  twenty  year^  the  aim  and  desire  of  our 
rulers  to  degrade  the  Bar,  and  to  abase  the  Bench.  To  be  a 
Queen*8  Counsel,  one  need  not  be  an  honorable  man  or  a  distin- 
^ished  lawyer;  to  be  a  judge,  it  is  not  requisite  to  be  a  jurist. 
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Let  it  not  be  supposed  that  the  picture  here  presented  is  over- 
drawn. What  is  herein  embodied  is  spoken  of  openly  in  our 
Court-rooms,  loudly  in  our  streets;  it  is  a  matter  of  public 
reproach  to  the  profession  and  to  the  Government.  It  is  known 
to  and  admitted  by  ninety  out  of  every  hundred  of  our  lawyers 
and  judges,  and  is  regretted  by  all  save  those  who  profit  by  this 
monstrous  prostitution  of  patronage. 

In  no  profession  does  the  horror  of  coming  out  boldly  against 
abuses  affecting  itself,  exist  so  strongly  as  in  that  of  the  Bar. 
Lawyers  as  a  rule  are  conservative  in  their  ideas  after  ten  years'^ 
practice.  They  have  a  dislike  to  washing  the  soiled  linen  of  the 
profession  in  public  ;  they  are  afraid  of  exciting  the  enmity  of 
the  judges  if  they  attack  the  Bench,  or  any  of  its  members. 
They  are  occasionally  restrained  from  giving  public  utterance  to 
their  opinions  by  feelings  of  friendship,  and  they  avoid  attacking 
the  action  of  the  Government,  lest  they  might  perchance  prevent 
their  own  promotion.  All  these  dislikes,  motives,  doubts  and 
fears  make  the  Bar  exceedingly  patient  and  long  suffering  in 
public.  But  to  compensate  for  this  public  cowardice,  this  retir- 
ing modesty,  so  far  as  society  at  large  is  concerned,  in  private  no 
man  is  more  candid  in  his  opinion  of  his  confrères  and  the  judges, 
than  a  Quebec  advocate. 

Fifty  years  ago  the  Bar  of  Lower  Canada  stood  high  ;  its 
members  moved  in  the  foremost  ranks  of  society,  and  in  the  poli- 
tical arena  were  supreme. 

The  object  of  this  paper  is  to  examine  into  the  causes  of  the 
decline  of  the  legal  profession  in  this  Province. 

In  the  year  1849  the  Act  incorporating  the  Bar  of  Lower 
Canada  was  passed  by  the  Legislature  of  the  Province  of  Canada. 
Divided  into  sections  according  to  the  several  districts,  members 
of  the  Bar  were  entitled  to  elect  their  own  oflScers,  and  to.  man  age 
their  own  affairs  in  each  section.  The  principle  of  universal 
suffrage  was  admitted,  and  the  attorney  of  one  day's  standing 
had  an  equal  voice  in  the  administration  of  affairs  with  the  bar* 
rister  of  thirty  years'  practice.  Politicians  eager  for  the  inte- 
rests of  their  respective  parties  saw  therein  opportunities  of  gain- 
ing strength,  and  consequently  the  nominees  of  some  four  or  five 
gentlemen  who  met  in  caucus  and  decided  on  the  persons  who 
should  be  the  officers  of  the  Bar  for  the  then  current  year,  have 
been  for  a  long  time  past  duly  elected.  So  high  on  many  occa- 
sions has  party  feeling  run,  that  the  candidates  for  the  office  of 
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Bâtonnier,  or  their  friends,  have  paid  the  subscriptions  of  mem- 
bers of  the  Bar,  who  had  fallen  into  arrears,  to  secure  the  votes- 
of  the  defaulters.  Is  it  necessary  to  say  that  such  a  course  of 
proceeding  is  disgraceful  and  demoralizing  to  all  parties  con- 
cerned. One  of  the  consequences  of  this  universal  suflfrage  is 
that  the  elections  are  generally  carried  by  the  votes  of  the 
younger  members,  who  in  very  many  instances  have  no  idea  of 
their  responsibility,  and  but  very  little  esprit  de  corps.  Can- 
vassed it  may  be  for  weeks  before  hand,  they  are  marshalled  by 
their  leaders  on  the  day  of  election,  and  vote  blindly  for  the  man 
who  is  the  selected  of  their  party,  without  caring  for  or  inquiring 
into  his  qualifications  to  be  the  representative  man  of  the  Bar 
for  a  year. 

The  annual  election  of  Btitonnier  is  also  a  mistake — that 
oflBcer  should  be  the  leading  man  of  the  Bar,  and  should  continue 
in  office  until  he  loses  his  position,  when  his  successor  in  reputa- 
tion should  be  appointed. 

Now-a-days,  thanks  to  the  errors  in  the  system  and  the  mal- 
practices adverted  to,  the  office  of  Bâtonnier  has  been  shorn  of 
its  prestige^  and  is  open  to  any  one  willing  to  canvass  the  Bar,  and 
expend  fifty  pounds  in  paying  arrears. 

Another  great  cause  of  the  decadence  of  the  Lower  Canadian« 
Bar  has  been  the  laxity  displayed  in  admitting  to  its  ranks  men 
who  might  perhaps  have  graced  a  shoemaker's  bench,  but  who  • 
simply  disgrace  a  learned  profession.  Within  the  last  few  years 
however  a  change  for  the  better  has  been  effected,  and  it  is  now 
impossible,  if  the  examiners  are  but  true  to  themselves  and  their 
profession,  for  men  to  be  admitted  to  practice,  without  being  to  a 
certain  extent  qualified. 

When  complaints  are  brought  against  members  of  the  Bar  for 
improper  or  unprofessional  conduct,  it  frequently  occurs  that  the 
members  of  the  Council,  constituting  the  tribunal  before  which 
the  charge  must  be  investigated,  are  approached  by  the  com- 
plainant or  the  defendant,  or  by  friends,  seeking  to  influence  them 
in  favor  of  one  of  the  parties.  It  is  also  rumored  that  the 
examiners,  on  the  eve  of  an  examination,  have  been  spoken  to  by 
members  of  the  Bar  in  favor  of  certain  of  the  candidates.  It 
is  to  be  hoped  that  such  solicitations  have  not  induced  any  of 
those  gentlemen  to  swerve  from  the  path  of  duty.  Placed  in 
positions  of  the  highest  trust,  the  mere  attempt  to  influence- 
members  of  the  Council,  or  of  the  Board  of  Examiners,  is  asr. 
heinous  an  offiînce  as  the  endeavor  to  corrupt  a  judge. 
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Of  all  legiHlative  enactments,  decentralization  is  the  one  most 
fraught  with  fatal  effect«  to  the  Bar  and  to  the  Bench.  Life  in 
a  country  district  is  destruction  to  a  judge.  His  faculties  rust, 
his  energy  declines,  his  learning  is  forgotten.  In  certain  cases, 
without  society,  in  a  few  years  he  neglects  his  duties  as  a  judge, 

•  and  ends  hy  forgetting  his  duty  as  a  man  and  a  Christian.  In 
lieu  of  being  an  example  to  his  fellow  citizens,  he  becomes  a 
jreproach  to  the  community  at  large.  To  the  lawyer  in  many  of 
the  country  districts,  the  monotonous  life  he  leads  exposes  him 
to  many  temptations,  to  which  alas  I  he  very  frequently  suc- 

•cumbs — ^how  many  men   of  fine  ability  have  been   destroyed 
vowing  to  casting  their  lot  in  a  country  village.    Moreover  country 
^practice  tends  to  narrow  the  ideas,  to  turn  the  liberal  practitioner 
into  a  pettifogger,  to  transform  the  advocate  into  a  money-lender  at 
exorbitant  interest,  and  to  make  him  a  kindler  of  family  feuds. 
The  highest  talent  will  always  gravitate  to  the  great  cities,  leaving 
as  a  rule  inferior  men  in  the  country.     Generally,  the  judges  ap- 
pointed in  the  country  places  are  inferior  even  to  those  named  in 
the  chief  districts,  and  with  the  happy  conjunction  of  Bench  and 
IBar,  not  composed  of  excessively  good  material,  rejoicing  in  as 
many  different  interpretations  of  our  codes,  it  may  almost  be  said, 
as  there  are  Districts,  can  it  be  wondered  at  that  our   law  with 
its  mixture  of  English,  French  and  Civil  principles,  should  by  its 
administration  be   a  veritable  olla  podrida,  with  an  unsavory 
smell,  affecting  most  unpleasantly  the  nostrils  of  the  public  ? 

As  to  the  Bench  generally,  the  most  wide  spread  dissatisfaction 
exists  throughout  the  Province.  It  is  perfectly  true  that  the 
«corruption  which  was  brought  home  to  certain  judges  in  the 
State  of  New  York  cannot  be  reproached  to  their  confrères  here; 
•but  it  is  not  the  less  true  that  carelessness,  n^ligence,  indiffer- 
ence, and  favoritism  may  with  justice  be  laid  to  the  charge  of 
some  of  them.  Physical  defects,  absolutely  disqualify  certain  of 
them  from  acting  as  judges,  and  yet  they  sit  in  the  most  impor- 
tant oases. 

To  plead  a  cause  in  the  Court  of  Queen's  Bench,  appeal  side,  is 

•  one  of  the  most  mortifying  trials  to  which  an  advocate  can  be 
exposed.     Some  of  the  judges  pay  no  attention  to  the  argument. 

> Cases  pleaded  in  one,  are  judged  as  a  rule  in  the  succeeding 
term,  an  interval  of  three  months  elapsing.  In  many  of  the 
judgments  the  most  amazing  ignorance  of  the  facts  and  law  is 

•  apparent.     In  all  it  is  clear  that  there  has  been  no  proper  deli- 
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deration  ;  the  Montréal  judges  being  anxious  to  return  to  Mont- 
real, when  the  Court  sits  in  Quebec,  and  the  Quebec  judges 
being  animated  by  the  same  desire  for  Quebec,  when  the  Court 
is  holden  at  Montreal.  Two  or  three  days  are  often  consumed 
by  windy  hurangues  on  evidence,  and  the  judges  seem  to  ima- 
gine that  they  must  each  give  all  the  facts,  sift  the  evidence,, 
and  lay  down  the  rules  of  law,  where  even  the  facts  are  patent^ 
and  a  student  of  two  years'  standing  is  acquainted  with  the  law- 
applicable  to  them.  But  this,  it  must  be  remembered,  is  a  cloak 
skilfully  put'  on  to  deceive  the  public  into  the  belief  that  the 
judges  are  overwhelmed  with  work,  and  that  they  perform  it;, 
whilst  the  reality  is,  that  in  that  Court  the  judges  have  but 
little  to  do,  and  that  little  is  done  in  the  most  slipshod  and  unpro- 
fessional manner. 

The  hardship  to  which  suitors  are  exposed  by  the  delay  of" 
three  months'  intervening  between  the  argument  and  the  decision 
of  cases  in  appeal,  is  excessive.  And  there  is  really  no  excuse  for 
it  save  the  incapacity  of  the  judges;  for  with  printed  factums 
furnished  ere  the  inscription,  containing  a  full  exposé  of  the  facts 
and  the  views  maintained  by  each  party  to  the  Appeal,  nothing 
should  be  easier  for  a  judge  than  to  be  well  up,  in  both  tacts  and 
law,  when  the  case  is  heard.  By  then  listening  to  the  arguments 
of  the  Counsel  on  both  sides,  it  would  be  easy  for  them  to  abbre- 
viate the  discussion,  and  by  taking  one  day's  adjournment  ere  the 
last  day  of  the  term,  would  enable  them  easily  to  dispose  on  that 
last  mentioned  day,  of  at  least  eight  out  of  every  ten,  of  the  cases 
argued  before  them. 

And  here  y  par  parenthèse  J  it  may  be  remarked  that  some  learned 
counsel  are  decidedly  tedious  in  their  arguments  ;  they  fritter 
away  too  much  time  in  speaking,  they  are  afflicted  with  a 
plethora  of  words,  they  seem  to  be  in  love  with  the  sound  of  their 
own  voices,  and  delight  themselves  at  the  expense  of  the  Bench 
and  the  public.  Loquacity  in  a  legal  argument  is  a  vice  ;  were 
the  time  rule  to  be  introduced  it  would  tend  very  much  to  the 
dispatch  of  business. 

The  judges  of  the  Superior  Court  in  Montreal  cannot  be 
accused  of  idleness  ;  they  are  hardworking,  and  decide  to  the  best 
of  their  ability.  There  is  a  want  of  knowledge  however  of  the 
principles  of  Commercial  Law  apparent  on  the  Bench,  which 
causes  certain  of  its  members  to  be  avoided  in  Mercantile  cases. 

The  main  cause  of  the  prosent  lamentable  state  of  affairs  is 
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traceable  to  politics.  la  North  America  it  would  seem  as  if 
politics  were  the  cancer  of  society.  By  political  appointments 
the  dignity  of  the  Bench  has  been  lowered,  and  the  respect  of 
the  public  for  the  judges  has  been  impaired.  From  motives  of 
political  expediency,  the  esprit  de  corps  of  the  Bar  has  been  ex- 
tinguished, its  character  has  been  damaged,  and  its  power  for 
good  has  been  to  a  great  extent  destroyed.  As  consequences,  the 
administration  of  the  Law  is  unsatisfactory  and  bad,  and  society 
suffers. 

It  remains  to  be  seen  whether  the  joint  action  of  the  Bar,  the 
Bench,  and  the  Government  of  the  Dominion,  prompted  by  pure 
and  patriotic  motives,  cannot  redeem  our  Province  from  the  im- 
putations which  now  are  justly  thrown  upon  it. 

Let  the  Bar  eschew  politics  in  its  elections,  restrict  the  right 
to  vote  to  advocates  of  at  least  ten  year's  standing,  elect  the  best 
men  without  distinction  of  party  to  its  offices,  admit  no  unquali- 
fied person  to  its  ranks,  punish  severely  any  of  its  members  who 
violate  the  principles  of  the  profession,  and  contend  as  one  man 
against  the  miserable  practice  of  making  seats  on  the  Bench 
prizes  for  political  subserviency. 

Let  the  judges  remember  that  courtesy  adorns,  whilst  rudeness 
•disfigures  the  Bench.  A  judge  who  is  rude  and  insolent  is  no 
gentleman,  and  whatever  his  defects  in  birth  or  education  may  be, 
an  advocate  on  becoming  a  judge  is  bound  to  act,  as  much  as  he 
<;an,  like  a  gentleman.  Let  them  remember  that  they  are  but 
public  servants,  of  the  highest  class  it  is  true,  but  still  not  less 
bound  in  common  honesty  to  work  faithfully  for  their  wages,  and 
let  them  get  rid  of  the  idea  that  the  main  object  in  life  of  a 
judge  is  to  receive  his  salary. 

As  for  the  Grovemment  of  the  Dominion,  the  onus  of  the  present 
«tate  of  affairs  rests  to  a  great  extent  upon  their  shoulders.  To 
the  Minister  of  Justice  we  specially  look  not  only  for  reform  in 
the  Bench  as  it  at  present  exists,  but  also  for  the  adoption  of 
measures  to  raise  it  in  the  future,  to  a  high  state  of  efficiency.  Its 
curse  has  been  political  appointments.  Let  him  choose  the  best 
men  without  distinction  of  party  to  fill'  any  vacancies.  Let  him 
increase  the  salaries  to  members  of  the  Bench,  so  that  judges  may 
^ease  to  feel  like  criminals,  and  be  able  to  live  respectably.  Let 
him  insist  upon  the  retirement  of  those  who  are  physically  inca- 
pable of  performing  their  duties.  Let  him  hunt  down  without 
any  mercy  the  judge  who  neglects  his  duties,  or  is  guilty  of  any 
act  incompatible  with  his  position. 
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Sir  John  A.  Macdonald  has  before  him  a  Herculean  labor, 
eerily  he  has  to  clean  out  an  Augean  stable.  Let  us  hope  that 
he  will  prove  equal  to  the  task,  and  that  in  any  appointments  he 
may  make  he  will  show  that  as  Minister  of  Justice,  his  o^th  for- 
bids his  consenting  to  the  prostitution  of  the  judicial  office,  and 
that  he  has  at  heart  the  regeneration  of  the  Bench  in  the  Pro- 
vince of  Quebec. 

William  H.  Kerb. 


OF  MORTGAGES  PASSED  OUT  OF  THE  PRESENCE 

OF  THE  CREDITOR. 

Merchants  of  this  Province,  as  well  as  foreigners,  often  secured 
their  accounts  with  their  customers  by  taking  mortgages  upon 
their  lands,  which  are  merely  accepted  by  the  notary  on  their 
behalf.  It  is  therefore  of  great  practical  importance  to  inquire 
into  the  validity  of  such  mortgages. 

There  is  no  doubt  that  a  debtor  may  go  before  a  notary  and 
there  acknowledge  himself  indebted  to  hig  creditor,  and  that  such 
notarial  acknowledgment  is  valid  and  binding  without  the  inter- 
ference of  the  creditor;  but  if  the  promise  be  made  under  terms 
favorable  to  the  debtor,  v,  g.j  a  term  of  payment,  it  is  clear  that 
the  same  requires  to  be  accepted  by  the  creditor,  to  be  perfect 
and  complete  ;  for  delay  cannot  be  granted  but  by  the  creditor 
himself. 

But  a  mortgage  or  hypothec  is  not  merely  a  promise  to  pay  at 
«ome  future  day  ;  it  is  at  the  same  time  an  agreement,  which  of 
tîourse  must  be  executed  and  signed  by  both  parties.  This 
clearly  results  from  the  2020th  article  of  our  Code:  "Conven- 
tional hypothec  results  from  an  agreement."  Our  system  of 
hypothecating  being  special  and  not  general,  the  consent  of  the 
^creditor  to  take  a  mortgage  upon  the  special  real  estate  hypothe- 
cated, is  necessary  to  constitute  a  valid  title. 

It  must  be  admitted  that  the  text-books  and  the  decisions  of 
the  courts  both  in  Canada  and  in  France,  where  the  same  system 
of  mortgage  prevails,  do  not  all  support  this  view.  The  question 
has  been  raised  in  this  Province  in  the  case  of  Ri/an  vs.  Halpin 
(6  Lower  Canada  Rep.  page  61  et  seq,)  and  has  been  differently 
decided  by  our  courts.  The  Superior  Court,  composed  of  the 
Honorable  çTustices  Day,  Smith  and  Vanfelson,  held  the  mortgage 
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80  given  out  of  the  presence  of  the  creditor  to  be  null  and  void  ; 
but  their  judgment  was  reversed  in  the  Court  of  Appeals,  com- 
posed of  the  Chief  Justice  La  Fontaine  and  the  Honorable  Jus- 
tices Aylwin,  Duval  and  Caron.  A  considerable  number  of 
authorities  were  cited  on  both  sides,  and  it  cannot  be  fairly  as- 
sumed that  this  single  decision,  in  direct  opposition  to  the  opinion 
of  the  Honorable  Judges  in  the  Court  below,  can  be  looked  upou 
as  settling  the  jurisprudence  in  the  matter;  and  ns  the  Court  of 
Appeals  is  at  present  differently  composed — the  Honorable  Jus- 
tices Badgley,  Drummond  and  Monk  having  replaced  the  late 
Chief  Justice  and  Mr.  Justice  Aylwin, — and  moreover  as  ita 
ruling  is  not  consistent  with  the  true  and  well  settled  principle» 
of  law,  there  is  still  a  great  chance  of  seeing  the  Court  of  Appeal» 
revising  in  this  case,  as  in  many  former  instances,  its  own  deci- 
sion. 

The  Court  of  Appeals  seems  to  have  entertained  some  doubt 
upon  the  soundness  of  its  ruling  in  the  case  of  Ryan  vs.  Halpin,. 
as  to  the  non-acceptance  of  the  deed  ;  for  the  Honorable  Judges 
relied  principally  upon  the  fact  that  the  creditor  personally  ciiused 
the  deed  to  be  registered,  which,  according  to  their  Honors'  view^ 
amounted  to  an  acceptance  of  the  mortgage.  However,  the  fol- 
lowing authorities  maintain  that  the  inscription  or  registration 
by  the  creditor  personally,  or  at  his  request,  does  not  constitute 
a  legal  and  valid  acceptance  or  ratification  : — Cour  de  Cassation,, 
arrêt  of  the  21st  February,  1810  ;  Cour  Royale  de  Paris,  23Bd 
April,  1835,  Lyon,  9th  May,  1837;  Cassation,  5th  August^. 
1839. 

The  necessity  of  the  acceptance,  either  in  the  same,  or  by 
a  separate  deed,  is  clearly  laid  down  by  the  text-books  and 
the  jurisprudence,  and  by  the  1029th  article  of  our  Code,  de- 
claring that  "  a  party  in  like  manner  may  stipulate  for  the  benefit 
of  a  third  person,  when  such  is  the  condition  of  a  contract  which 
he  makes  for  himself;  and  he  who  makes  the  stipulation  cannot 
revoke  it,  if  the  third  person  have  signified  his  assent  to  it." 

The  acceptance  by  the  creditor  must  be  made  in  an  authentic 
form,  and  if  made  by  an  attorney,  the  procuration  must  be  spe- 
cial, and  also  in  an  authentic  form. 

"  For  the  purpose  of  alienation,"  says  article  1703  of  our  Code, 
"  and  hypothecation,  and  for  all  acts  of  ownership  other  than 
acts  of  administration,  the  mandate  must  be  express." 

A  mere  letter  of  attorney  is  not  sufficient.     Art.  2040  of  the 
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Oode  says  :  ^  Conventional  hypothec  cannot  be  granted  otherwise 
than  by  acts  in  authentic  form/'     Consequently,  all  requisite 
conditions  to  a  mortgage  must  appear  in  an  authentic  form  ;  and 
hence  an  attorney  cannot  give,  nor  accept  a  mortgage  or  hypothec 
without  a  power  of  attorney  in  an  authentic  form,  that  is  before 
a  notary  in  Lower  Canada  or  in  the  best  form  known  in  foreign 
countries,  duly  authenticated  if  executed  elsewhere.     It  is  now 
a  settled  rule  that  an  attorney  appointed  by  a  letter  of  proxy 
from  the  debtor,  is  not  sufficiently  authorized,  Eiom,  31st  July, 
1851,  S.  V.  51,  2,698  ;  Cassation,  12th  November,  1856,  S.  V. 
56,1,254;  Cassation,  7th  February,  1854,  S.  V.  54,  1,322; 
Amiens,  9th  April,  1856,  S.  V.  56,  2,333  ;  Toulouse,  1859,  S. 
V.  59,  2,407.     The  French  Code,  like  our  Code  and  the  old 
French  law  prevailing  in  Lower  Canada,  merely  requires  the 
deed  of  mortgage  to  be  in  an  authentic  form]  it  doed  not,  ex- 
pressly and  verbatinif  say  that  the  power  of  attorney  to  grant  the 
same  should  be  likewise  in  an  authentic  form  ;  but  as  the  con- 
sent of  the  debtor  to  mortgage  is  a  requisite  of  a  hypothec,  tl^at 
consent  must  appear  in  an  authentic  form. 

Likewise  the  consent  of  the  creditor  must  appear  in  the  same 
form,— and  so  it  has  been  lately  held  and  maintained  by  Courts 
of  Justice  and  by  Jurists  in  France.  So  says  Zachariae  §  266, 
t.  2,  p.  14  :  "  L'hypothèque  établie  au  profit  d'un  tiers  par  un 
acte  dans  lequel  celui-ci  n'a  pas  figuré,  doit  être  acceptée  par 
acte  notarié."  See  also  Grenier,  Hypothèques,  t.  2,  No.  388 
note  ;  TouUier,  Code  Civil,  t.  7,  No.  287,  p.  350  ;  Troplong,  Des 
Hypothèques,  t.  1,  No.  368  ;  arrêt  of  the  Cour  de  Cassation, 
21st  February,  1810  ;  Metz,  24th  November,  1820  ;  Toulouse, 
31st  July,,  1830;  Pothier,  Hypothèque,  pp.  421,  422;  13  Du- 
ranton,  p.  67,  No.  79;  1  Battur,  292,  No.  149,  &c.;  Riom, 
arrêt  of  the  31st  July,  1851. 

The  fact  that  the  deed  of  mortgage  is  accepted  by  the  notary 
on  behalf  of  the  creditor,  is  of  no  importance.  Evidently  the 
notary  has  no  authority  for  doing  so.  Many  commentators  are 
even  of  opinion  that,  when  the  notary  so  meddles  with  the  inte- 
rests of  one  of  the  parties,  the  deed  passed  before  him  is  null  for 
-want  of  authenticity  ;  and  so  the  Cour  de  Cassation  and  other 
tribunals  lately  held.  Cassation,  arrêt  of  the  3rd  August,  1847, 
J.  P.,  vol.  2,  p.  697  ;  Toulouse,  arrêt  of  the  31st  July,  1830  ; 
Rouen,  arrêt  of  2nd  February,  1829  ;  Troplong,  Des.  Hyp.,  vol. 
2,  p,  637.  D.  OiROUARD. 

Vol.  II.  DD  Ke,  4. 
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LA  QUESTION  DES  RBGISTKES. 

Depuis  quelques  années,  les  contestations  d'une  nature  mîxte^ 
c'est-à-dire,  civiles  et  religieuses  à  la  fois,  sont  deyenues2fréqaen- 
tes  à  Montréal.  La  cause  de  Guibord  a  donné  occasion  aux 
tribunaux  de  se  prononcer  sur  les  relations  de  T  Eglise  et  de 
TEtat.  Le  démembrement  canonique  de  la  paroisse  de  Notre- 
Dame  a  aussi  fait  surgir  des  questions  de  la  plus  haute  impor- 
tance. L'Eyêque  Catholique-Romain  du  diocèse  réclame  le 
droit,  sans  suirre  aucune  des  formalités  prescrites  par  la  loi, 
d'ériger  des  paroisses,  de  démembrer  celles  déjà  érigées  ou  de  les 
unir  ;  il  maintient  que  ces  paroisses  doivent  être  reconnues  par 
TEtat  comme  ayant  le  droit  de  posséder  et  acquérir  des  biens,  de 
les  administrer  comme  fabrique.  Il  prétend  en  outre  que  les 
curés  de  ces  paroisses,  ayant  le  droit  de  faire  des  baptêmes,  ma- 
riages et  sépultures,  ont  comme  conséquence  immédiate  le  droit 
de  les  constater  par  des  registres  de  l'état  civil  ;  parce  que  le 
baptême  et  le  mariage  sont  des  actes  purement  religieux  sur  les- 
quels l'Etat  n'a  aucun  contrôle,  et  qu'il  doit  reconnaître  dans 
l'intérêt  des  familles. 

Le  juge  Berthelot,  sur  la  requête  de  quelques  curés  de  ces 
paroisses,  a  accordé  des  registres  ;  mais  comme  son  jugement 
n'est  pas  motivé,  nous  ne  saurions  dire  s'il  a  entendu  décider  la 
question  telle  que  nous  venons  de  la  poser.  D'un  autre  coté, 
le  juge  MacEIay  a  décidé  cette  question  dans  la  négative,  en 
refusant  après  plaidoirie  contradictoire  d'authentiquer  des  regis- 
tres pour  les  curés  de  ces  paroisses  canoniques. 

Cette  contestation,  qui  dure  malheureusement  depuis  trop 
longtemps,  a  récemment  été  posée  devant  la  Législature  Provin- 
ciale par  M.  Trudel,  qui  demanda  : — 

"  lo.  Si  c'est  l'intention  du  Gouvernement  d'introduire  un 
bill  établissant  un  nouveau  mode  de  reconnaissance  civile  des 
paroisses  ? 

"  2o.  Si  c'est  l'intention  du  Gouvernement  d'introduire  un 
bill  faisant  disparaître  tout  doute  concernant  le  droit  qu'ont  les 
curés  des  paroisses  canoniques  de  tenir  des  registres  de  L'état 

civil  ?  " 

L'Hon.  Proc.  Général  a  déclaré  qu'en  effet,  sur  la  demande  de 
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TEpiscopat,  le  Oouyernexnent  avût  décidé  d'introduire  un  bill 
établissant  un  nouveau  mode  de  reconnaissance  civile  des  paroisses, 
mais  que  Tarchevêque  Tavait  prié,  au  nom  de  ses  confrères,  de 
suspendre  tonte  action  sur  ce  bill  pour  le  moment.  Il  dit  de 
plus  que  le  gouvernement  serait  toujours  heureux  d'accorder  les 
demandes  du  corps  des  Evêques  qui  forme  la  plus  haute  autorité 
ecclésiastique  de  la  Province. 

Quant  à  la  seconde  question,  le  gouvernement  croyait  qu'il 
était  de  son  devoir  d'intervenir  immédiatement.  Par  une  déci- 
sion du  juge  Berthelot,  les  curés  de  cinq  des  paroisses  canoniques 
de  Montréal  se  trouvaient  en  possession  des  registres  de  l'état 
civil,  tandis  que  par  une  décision  contradictoire  du  juge  McKay, 
cinq  autres  paroisses  se  trouvaient  privées  de  ces  registres.  Ces 
deux  jugements  soulevaient  des  doutes  qu'il  était  important  pour 
l'intérêt  des  familles  de  faire  disparaitre. 

La  matière  en  litige  va  donc  être  réglée  d'une  manière  défini- 
tive par  une  législation  spéciale.  Néanmoins,  il  n'est  pas  sans 
intérêt,  au  point  de  vue  de  l'histoire  du  Droit  Canadien,  de  noter 
les  prétentions  respectives  des  parties  dans  ce  débat  célèbre.  La 
plaidoirie  de  M.  Pagnuelo  est  sans  contredit  l'argumentation  la 
plus  complète  qui  ait  été  faite  en  faveur  de  la  cause  de  l'Evêque, 
tandis  que  le  jugement  de  l'honorable  juge  McKay  résume  par- 
faitement la  position  assumée  par  le  Séminaire  de  St.  Sulpice, 
tantôt  par  l'entremise  de  la  Fabrique  et  tantôt  par  celle  de  quel- 
ques citoyens.    La  rédaction  de  la  Revue  Critique  croit  se  rendre 

utile  en  publiant  l'un  et  l'autre. 

La  Rédaction. 


Mémoire  présenté  par  M.  Pagnuelo  à  l'Hon.  Juge  McKay,  et 
contenant  le  résumé  de  sa  plaidoirie  verbale. 

Ux  parte 

Les  curés  des  paroisses  catholiques  romaines  de  St. 

Jacques-le-Majeur,  St.  Patrice,  Ste.  Brigide,  St.  Joseph  et  Ste. 

Anne,  de  Montréal, 

Requérant  l'authenticité 
pour    leurs    registres 
de  baptêmes,  mariages 
et  sépultures. 
.   Et 

C.  S.  Rodier,  Alfred  Larooque  et  divers  autres, 

Intervenants. 
I 

Les  registres  authentiques  doivent  être  tenus,  sous  peine 
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d'amende,  dam  chaque  égliieparoimaU  catholique  (C.  C.  art. 
42,  44,  45,  47,  63  ;)  par  le  curé,  prêtre,  etc.,  préposé  (doing  ikê 
parochial  of  clerical  duty)  de  chaque paroiue  catholique  romaine^ 
(C.  de  Proc.  art.  1236,  7,  8,  C.  0.  art.  44.) 

Les  reg^res  doirent  être  tenus  dans  ks  lieux  oîkily  aeuàu 
haptêmesy  mariages  et  tépulture$  (G.  de  P.  art.  1238),  et  nom- 
mément dans  chaque  église  succursale  de  Québec  et  Montréal— 
(18  Vict.  ch.  163— f^W  le  lawful) 

Le  double  registre  doit,  avant  qu'il  en  soit  fait  usage,  être 
présenté  au  juge  pour  sa  paraphe,  à  la  diligence  de  celui  qui  k 
tient  (C.  C.  art.  46). 

II. 

Qu*est-ce  qu'une  paroisse  catholique  romaine  ? 

"C'est,  dit  Guyot  Répert.  Vo.  Paroisse,  certain  territoire  dont 
les  habitants  sont  soumis  pour  le  spirituel  à  la  conduite  d'ao 
curé. 

''On  appelle  aussi  paroisscj  l'église  paroissiale  :  et  ce  mot  se 
prend  encore  quelquefois  pour  toits  les  habitants  d*une  paroisse. 

''Les  marques  qui  distinguent  les  paroisses  des  autres  églises 
sont  les  fonts  baptismaux,  le  cimetière,  la  desserte  de  l'église  par 
un  euréj  et  la  perception  des  dimes.  Il  y  a  néanmoins  quelques- 
unes  de  ces  marques  qui  sont  communes  à  d'autres  églises  :  mais 
il  n'y  a  que  les  paroisses  qui  soient  régies  par  un  curé, 

"Il  y  a  peu  d'églises  dont  on  puisse  rapporter  les  titres  d'ére^ 
tion  en  paroisses,  parceqtie  la  plupart  étaient  anciennement  de$ 
chapelles  (comme  St.  Jean-Baptiste  de  Bourille,  Chambly,  etc.,) 
qui  ne  sont  devenues  paroisses  que  par  le  consentement  de  TEre- 
que  et  des  fidèles  ;  mais  la  possession  inunémoriale  tient  lieu  de 
titres  à  cet  égard. 

"Il  y  a  aussi  des  paroisses  qui  sont  sans  territoire,  et  dont  le 
ressort  s'étend  seulement  sur  certaines  personnes"  (comme  St. 
Patrice,  et  à  Québee  l'église  anglicane  où  un  membre  a  son  baoc 
eôt  aussi  son  église  paroissiale.)    (jOanon  de  1863.),  roir  ci-après. 

Qu'est-ce  qu'une  succursale? 

C'est  une  église  "  qui  sert  d'aide  à  l'église  paroissiale  et  dans 
laquelle  on  célèbre  le  service  paroissial."  Guyot,  Bep.  Yo  succwr- 
sale — Diet,  du  droit  canon.  Yo  do. 

Quelquefois  on  y  mariait  et  enterrait  et  il  y  avait  des  fonts 
baptismaux. 

i2  Pialés,  p.  337;  2  Coudert,  Code  ecclesiast  p.  61;  Joosse, 
Edit,  de  1696.  p.  169. 
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Elles  ont  souvent  une  fahriquey  des  revenus  des  fondations  à 
administrer. 

2  Pialés,  loc.  cit. 

....'' Quoique  l'article  21  de  FEdit  du  mois  d'AvrU  1695,  dit 
Pialés  (loo.  cit.)  ne  parle  que  des  églises  paroissialesy  d'autant 
plus  que  ce  terme  "puroissiàle**  est  générique  et  peut  s'appliquer 
à  toutes  les  églises  dans  lesquelles  on  fait  le  service  paroissiaV* 

III 

Mgr.  l'Evêque  de  Montréal  a  érigé  de  véritables  paroisses  dis- 
tinctes, avec  territoire  délimité^  curé  propre  faisant  toutes  les  fonc- 
tions curiales,  Véglise  paroissiale  dans  chacune  de  ces  paroisses 
étant  celle  bâtie  sur  son  territoire. 

(Voir  lo  le- décret  d'érection,  et  2o  les  requêtes  présentées  par 
les  curés  des  paroisses  canoniques  ou  catholiques.) 

Il  est  ajouté  que  ces  paroisses  distinctes  continueront  à  demeu- 
rer dans  l'enceinte  civile  de  N.  D.  ;  que  la  paroisse  N.  D.  sera  la 
paroisse  mère  et  qu'elle  conservera,  "  au  dvily  son  territoire,  ses 
droits  et  privilèges  paroissiaux"  Il  n'est  pas  parlé  de  ses  obli- 
gations. 

On  démontrera  plus  loin  que  cette  disposition  est  raisonnable 
et  conforme  à  la  loi,  puisqu'il  s'agit  du  civil^  et  que  l'évêque 
n'érigeait  ces  paroisses  que  pour  les  fins  spirituelles. 

Le  décret  ajoute  que  pour  les  baptêmes,  mariages  et  sépultures, 
qui  dorénavant  se  feront  dans  les  ^lises  de  ces  nouvelles  parois- 
ses, celles-ci  devront  être  considérées  comme  succursales  de  N.  D. 

Que  veulent  dire  ces  dernières  expressions  ?  Elles  signifient 
que  si  l'authenticité  était  refusée  aux  r^istres  des  baptêmes, 
etc.,  faits  dans  les  nouvelles  paroisses,  elle  devait  ao  moins  leur 
être  accordée  comme  aux  registres  d'une  église  succursale,  en 
vertu  de  l'acte  de  1855  (18  Vict.  ch.  163.) 

En  effet,  Mgr.  de  Montréal  est  sans  cesse  préoccupé  des  soins 
de  ne  pas  priver  les  paroissiens  de  l'avantage  d'avoir  des  regis- 
tres authentiques  dans  leurs  nouvelles  paroisses,  et  dans  sa  lettre 
du  28  Septembre  1866,  il  dit  que  le  juge  ne  pourfa  ainsi  en  au- 
cune façon  refuser  l'authenticité  à  ces  registres. 

Telle  est  l'explication  bien  simple  de  ce  passage  du  décret. 
L'Ëvêque  a  voulu  prévenir  toute  objection  au  sujet  des  registres. 
Si  le  juge  refuse  de  reconnaître  cette  Eglise  comme  ^ise  parois- 
siale catholique,  il  sera  forcé  de  la  reconnaître  au  moins  comme 
succursale. 
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Ce  sont  les  curés  des  paroisses  canoniques  qui  demandent  au 
juge  de  parapher  les  r^istres  qui  devront  servir  à  enregistrer  les 
baptêmes,  mariages  et  sépultures  qu'ils  feront,  en  leur  dite  qua- 
lité de  curés. 

Néanmoins  leur  requête  est  formulée  de  manière  que  si  le  juge 
était  d'avis  qu'ils  ne  sont  pas  curés  d'une  paroisse  catholique,  il 
pourrait  leur  accorder  les  registres  comme  prêtres  desservants  ou 
faisant  les  fonctions  curiales  (C.  de  P.  art.  1237,  texte  anglais) 
dans  une  succursale. 

Mais  le  soussigné  soumet  que  ces  registres  doivent  être  accor- 
dés aux  curés  des  paraisses  catholiques^  et  qu'ils  doivent  porter 

cet  entête. 

IV 

Paroisse  Catholique  Romaine  dan^  la  Province  de  Quebec. 

Nous  avons  dit  plus  haut  ce  que  c'est  qu'une  paroisse  catho- 
lique. 

Ajoutons  qu'elle  s'érige  par  TEvêque  conformément  au  droit 
Canon,  et  qu'il  en  a  toujours' été  ainsi  tant  en  France  qu'en 
Canada. 

Durant  de  Maillane,  Diet,  de  droit  canon,  Yo.  Paroisse,  Edit 
de  1695,  art.  24,  et  Jousse  sur  cet  article,  (non  enregistré  en 
Canada);  2  Goudert,  Code  Ecclésiastique,  p.  9  ;  Ord,  de  Blois, 
1579,  art.  22;  Edit  de  Melun,  1580,  art.  27. 

Aucune  loi  n'exigeait  les  lettres  Patentes  du  Roi  avant  l'Edit 
de  1749,  fait  pour  le  seul  Royaume  de  France,  et  non  enr^istré 
en  Canada. 

Notre  Edit  de  1743  ne  comprend  pas  les  ^'  érections  de  chapelle 
«  et  autres  titres  de  bénéfices,"  qui  furent  ajoutés  plus  tard  à 
l'Edit  de  1749. 

Aussi  le  Notaire  apostolique  ne  parle  pas  des  Lettres  Patentes. 

En  canada,  des  paroisses  furent  érigées  depuis  1663,  et  il  n'y 
eut  pas  "  de  règlement  des  districts  des  paroisses  de  la  nouvelle^ 
France"  avant  celui  de  1721, fait  alors  par  l'Evêque,  l'Inten- 
dant et  le  Proc.-Oénéral. 

Depuis  cette*  époque,  l'Evêque  érigea  seul  un  grand  nombre 
de  paroisses  nouvelles,  dans  lesquelles  les  tribunaux  ont  reconnu 
un  curé  propre,  registres  authentiqua,  obligations  des  parois- 
siens de  payer  la  dîme,  de  contribuer  à  l'érection  des  églises, 
presbytères,  etc.,  et  corps  administratif  sous  le  nom  de 
fabrique. 

Voir  Etudes  p.  315  et  suivants. 
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Depuis  la  conquête,  les  raports  entre  le  gouveraement  pro- 
testant de  h  Grande  Bretagne  et  l'Eglise  catholique  ne  sont 
pas  ceux  qui  exist  ient  entre  le  Grouvememeni  Français  pro- 
tecteur dj  l'E^li^ie  catholique,  et  celle-ci. 

Li  liberté  fut  g  ntntie  à  l'Eglise  catholique  par  les 
capitulations,  le  Traité  de. Paix,  l'acte  impérial  de  17T4. 

On  prétendit,  cependant  que  la  couronne  anglaise  était 
seule  capable  d'ériger  des  paroisses  ;  l'évoque  catholique 
n'avait  rien  à  j  voir  ;  c'était  une  des  prérogatives  de  la 
couronne  découlant  de  la  Souveraineté  spirituelle  du  Boy, 
telle  que  définie  par  les  Statuts  du  Parlement.  ' 

Les  autres  prérogatives  spirituelles  du  Boy,  que  l'on  cher- 
<chait  à  étendre  à  l'élise  catholique  concernaient  lo  la  nomi- 
nation de  l'Evêque  ;  2o  l'érection  des  évêchés  ;  3o  la  nomina- 
tion aux  cures  ;  et  4o  l'érection  des  cures  pu  paroisses, 
(^Rectories,^ 

Voir  dépêches  du  duc  de  Portland,  6  Christie  p.  52  ;  de 
Lord  Hobbard,  5  Christie  p.  395  ;  voir  le  rapport  de  Sewell, 
Ohristie  p.  86,  voir  le  rapport  du  juge  Monk,  6  Christie  p.  112. 

On  voit  en  1705  Mgr.  Denaut  effrayé  de  la  persistance  des 
avocats  et  officiers  anglais  sur  ces  points,  supplier  Sa  Majesté 
de  le  reconnaître  civilement  lui  et  ses  successeurSj  comme  évêque 
•catholique  romain. 

5  Christie  p.  395. 

Il  n'eut  pas  même  de  réponse  à  cette  supplique. 

Néanmoins  l'évêque  catholique  fut  toujours  nommé  et  insti- 
tué par  le  pape,  de  l'agrément  du  gouverneur  quant  à  la  per- 
sonne choisie,  jusque  vers  1840  ;  depuis  lors  on  a  même  omis 
la  formalité  de  l'agrément  du  gouverneur.  Jusqu'en  1848, 
l'évêque  prêta  serment  de  fidélité,  mais  cessa  alors  de  le  faire. 
Quoiqu'aucune  loi,  ni  lettre  patentes,  ni  commission  du  roi, 
n'eussent  reconnu  civilement  l'Evêque  catholique  de  Québec, 
personne  depuis  Craig  (1811)  n'aurait  osé  soutenir  que  l'Evê- 
que Catholique  Bomain  de  Québec  n'était  pas  reconnu  civile- 
ment comme  tel. 

En  1791  (ch.  6)  la  loi  reconnaissait  implicitement  l'évêque 
catholique  de  Québec  et  Mr.  Sewell  pour  lui  faire  la  guerre, 
était  obligé  d'attaquer  cette  ord.  de  nullité  ;  le  juge  Monk  (6 
Christie,  p.  112,)  le  réfutait  victorieusement  sur  ce  point  en 
1810. 

Comment  l'Evêque  finit-il  par  être  reconnu  comme  tel,  sans 
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que  le  gouyernement  lui  eût  donne  ni  lettres  patentes,  ni  com- 
mission ?  Par  la  force  des  choses,  par  le  droit  public  du  pays, 
qui  reconnaît  à  chaque  culte  le  droit  de  se  régir  et  de  s'admi- 
nistrer comme  il  l'entend. 

2o  Nomination  aux  cures. 

Les  gouyemeurs  n'ont  jamais  osé  nommer  aux  cures  catholi- 
ques, ni  contester  en  pratique  ce  droit  aux  évêques  catholiques. 

3o  Erection  des  Evéchés. 

On  disait  qu'il  fallait  le  consentement  du  Souverain  et  ses 
lettres  Patentes.  Voir  les  pamphlets  du  curé  Ghaboillez  et  les 
rapports  ci-dessus  cités. 

Etudes  p.  142  et  suivantes. — ^87  et  suiv. 

En  1836,  le  Pape  érige  l'évêché  de  Montréal,  seul,  sans  le 
concours  du  souverain  et  nonmie  Mgr.  Lartigue  titulaire. 

En  1839  Sir  Golborne  émane  des  lettres  patentes  pour  incor- 
porer in  corporation  sole  Mgr.  Lartigue  et  ses  successeurs. 

"  Whereas  Our  Beloved  and  faithful  subject  the  Right 
Beverend  Jean  Jacques  Lartigue  bishop  of  the  Roman  Catholic 

diocese  of  Montreal represented that  tbe  said  church 

had  /or  all  spiritual  and  ecclesiastical  purposes,  been  erected 
into  a  distinct  bishopric  with  ecclesiastical  jurisdiction,  &c. 

Remarquons  que  cet  évêché  était  formé  par  démembrement 
de  celui  de  Québec. 

En  1843,  l'Evêché  de  Québec  est  érigé  en  Archevêché  par  le 
Pape  seul  ;  lettres  patentes  du  gouverneur  en  1845  dans  la 
même  forme,  et  au  même  effet  que  celle  de  Mgr.  Lartigue. 

Etudes  p.  246.  Il  y  avait  aussi  alors  les  évêchés  catholiques 
de  Kingston  et  Toronto — (do.) 

En  1849  (12  Yict.  ch.  136  statut  provincial  incorporant  l'Ar- 
chevêque de  Québec,  les  Evêques  de  Montréal,  et  de  Bytown  ; 
ce  dernier  diocèse  fut  érigé  en  1847. 

Disposition  semblable  quant  à  tout  évêché  nouveau  qu^o» 
jugera  à  propos  d^ ériger  (Sect.  7.) 

4o.  En  1869— (32  Vict.  ch.  73,  Québec)  statut  expliquant 
que  la  sect.  7  de  l'acte  de  1849,  entendait  dire  :  tout  nouveau 
diocèse  érigé  canoniquement. 

Voilà  pour  trois  des  points  principaux'autrefois  contestés. 

Beste  le  4e,  la  paroisse  Catholique. 

En  1827,  Dalhousie  recommande  aux  chambres  la  construc- 
tion des  Eglises  dans  les  cantons  pour  encourager  la  colonisation» 

<'  Etudes  p.  153. 
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Rapport  du  comité  de  la  Chambre  en  1627,  et  son  erreur- 
quant  à  l'édit.  de  1749. 

<'  Etudes  p.  330. 

Loi  de  1831.  (1  GuiU.  IV.  ch.  51.) 

"  Etudes  "  p.  179. 

Cette  reconnaissance  civile,  si  elle  s'appliquait  aux  fins  reli- 
gieuses, n'avait  plus  de  raison  d'être  après  la  loi  de  1830,. 
(principalement  pour  les  dissidents)  sur  les  biens  des  congréga- 
gâtions  religieuses,  10  et  11  Geo.  IV,  ch.  58|"  Etudes  "  p.  169.) 
et  qui  reconnaissait  comme  Corporation  pour  toutes  les  fins  du 
culte  et  de  l'instruction  toute  congrégation  ou  société  de 
chrétiens. 

On  a  objecté  que  cette  acte  ne  permet  aux  catholiques  de 
posséder  des  biens  pour  les  fins  susdites,  sans  incorporation  spé- 
ciale, que  dans  les  cas  où  il  n'y  a  pas  encore  de  paroisses  légale- 
ment établies. 

Je  réponds  lo  que  cette  restriction  n'existe  plus  depuis  1839  ; 
la  loi  est  générale  maintenant  et  ne  fait  aucune  exception  de  ce 
genre. — 2o.  La  sect.  Ill  de  cette  acte  ne  permettait  à  une  con- 
gr^ation  dissidente  ^'d'acquérir  qu'une  seule  étendue  de  terrain 
dans  aucune  paroisse  ou  township." 

Cette  restriction  est  aussi  disparue.  On  ne  peut  donc  pas 
plus  invoquer  la  restriction  contre  les  catholiques  que  contre  les 
dissidents.     L'intention  de  la  législature  a  donc  changé. 

N.  B. — Cette  loi  nécessaire  pour  les  dissidents,  était  inutile 
pour  les  catholiques  dont  la  liberté  du  culte  était  reconnue  et 
garantie,  ce  qui  entrainait  de  soi  le  droit  de  pesséder  des  ter- 
rains pour  le  culte. 

L'acte  de  1831  ne  voulait  donc  pas  dire,  par  reconnaissance 
civile,  Vexistence  civile  d'une  congrégation  catholique  comme 
corporation  religieuse  pour  les  fins  du  culte  et  de  l'instruction, 
puisque  la  loi  de  1830  reconnaissait  cette  existence  civile  et  cette 
corporation  "dans  tov^  les  cas  où,  il  vHy  a  pas  sncore  de  paroisses 
légalement  établies,'^    . 

En  1839  furent  passées  deux  Ordonnances  qu'on  trouve  aux. 
chap.  18  et  19  des  S.  K.  B.  C. 
m  La  première  concerne  l'érection  des  paroisses  par  l'évêque  et 
leur  reconnaissance  ^civile  par  le  gouverneur  \  il  traite  aussi  de  la 
construction  des  églises  ;  la  2nde  se  rapporte  aux  biens  des  con- 
grégations religieuses  et  aux  paroisses  non  reconnues  civilement 
comme  paroisses. 
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On  voit  dans  le  chap.  18  que  l'évêque  érige  la  paroisse  d'après 
les  règles  canoniques  :  le  gouverneur  confirme  cette  érection  pour 
les  fins  civiles.     (Sect.  15.) 

Quelles  sont  ces  fins  civiles  ? 

lo.  Ce  n'est  pas  pour  permettre  qu'on  y  impose  une  taxe  pour 
acheter  des  terrains,  ou  bâtir  des  églises,  etc.,  car  la  sect.  8  du 
même  ch.  \S  dit  que  cette  taxe  s'impose  dans  toute  paroisse  et 
mission, 

2o.  Ce  n'est  pas  pour  permettre  à  la  congrégation  d'acquérir 
comme  corporation  religieuse,  des  biens  pour  églises,  pour  presby- 
tères, cimetières  et  écoles;  car  le  ch.  19,  sect.  2,  §  1  reconnaît 
ces  droits  de  corporation  à  toute  congrégation  de  fidèles,  et  à 
toute  paroisse  qui  n* est  peu  une  paroisse  reconnue  civilement. 

3o.  Ce  n'est  pas  pour  le  paiement  de  la  dime  qui  est  payée 
pour  le  soutien  du  prêtre  qui  fait  les  fonctions  curiales,  et  qui  a 
toujours  été  payable  dans  les  missions  comme  dans  les  paroisses. 

'^  Etudes  '  p.  357 — pour  le  sentiment  de  Sir  LvH.  LaFontaîne, 
l'Hon.  J.  Duval,  A.  N.  Morîn,  James  Stuart. 

Pamphlet  de  M.LaFontaine  sur  l'inviolabilité  des  cures — 1837. 

4o.  Ce  n'est  pas  pour  permettre  aux  prêtres  d'administrer  les 
sacrements;  on  ne  discute  pas  de  pareils  points.  Néanmoins 
d'après  certains  de  uos  adversaires  le  mariage  que  ferait  le  curé 
de  St.  Jacques,  n'étant  pas  fait  par  un  prêtre  reconnu  par  la  loi 
civile  comme  curé  serait  nul,  puisqu'il  faut  que  le  mariage  soit 
fait  par  le  propre  curé  des  parties. 

De  même  encore  ils  prétendent  que  le  curé  de  Notre-Dame, 
paroisse  civile,  peut  être  contraint  de  faire  le  mariage  des  fidèles 
de  St.  Jacques,  sur  lesquels  il  n*a  plus  juridiction  ecclésiastique, 
parce  qu'il  est  le  seul  curé  civil,  ou  reconnu  civilement,  des  habi- 
tants de  toute  l'ancienne  paroisse  de  N.  D. 

Il  suffit  de  citer  ces  absurdités  pour  faire  voir  le  faux  de  tout 
le  système  de  la  reconnaissance  civile  pour  les  fins  religieuses. 

5o  II  serait  déraisonnable  que  la  reconnaissance  civile  fut 
requise  pour  donner  l'authenticité  aux  r^istres  tenus  par  le  curé 
on  missionnaire  ;  il  serait  déraisonable  que  la  loi  forçât  les  habi- 
tants à  acheter  un  cimetière,  à  bâtir  un  presbytère,  une  église, 
à  faire  vivre  un  prêtre,  et  qu'elle  refusait  l'authenticité  aux 
r^istres  des  baptêmes,  mariages  et  sépultuves  qui  se  feraient 
^ans  cette  localité. 

Quelles  sont  donc  les  fins  civiles  pour  lesquelles  la  proclama- 
-tion  éma  ne  ? 

Ce  sont  les  fins  municipales,  judiciaires,  parlementaires,  etc. 
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V. 

f arouse  municipale. 

L'acte  des  chemins  de  1855  (sect.  X  §  2)  décrite  que  les 
habitants  d'une  paroisse  formeront  une  cor|ior..tion  municipale. 

Le  mot  paroisse  signifiera  tout  t3rrItoiro  érige  en  pîiroisse, 
tsoit  par  l'autorité  civile,  soit  par  l'autorité  ecclésiastique,  pourvu 
qu'elle  soit  toute  dans  le  mâme  comté,  et  qu'elle  contienne  300 
âmes,  (sect.  VII.) 

A  partir  de  ce  jour,  la  paroisse  Catholique  et  la  paroisse  muni- 
cipale ne  fut  plus  la  même  chose  :  il  y  a  quelquefois  deux  ou 
trois  municipalités  dans  une  paroisse  catholique,  d'autrefois  plus 
d'nne  paroisse  Catholique  dans  la  même  municipalité. 

Le  Ch.  24,  S.  E.  B.  C.  sect.  5  §  2  (1860)  ne  comprend  main- 
tenant sous  le  mot  paroisse  qu'une  paroisse  érigée  civilement. 

Sect.  12.  ^^  Les  habitants  de  chaque  paroisse  formeront  une 
corporation,  etc. 

Pu  moment  done  qu'une  paroisse  est  érigée  civilement,  elle 
devient  municipalité,  si  elle  a  300  âmes. 

Le  Code  municipal  a  une  disposition  semblable  au  statut  de 
1860,  art.  29,  et  20  §  4. 

Ch.  18j  S.  B.  B.  C.  Sect.  46,  à  la  fin  reconnaît  un  démembre- 
Tnent  de  paroisse  pour  les  fins  civiles  ou  ecclésiastiques, 

14  &  15  Vict.  ch.  136,  "  Acte  pour  pourvoir  à  l'érection  des 
paroisses  pour  les  fins  civiles  seulement  dans  le  comté  d'Argen- 
teuil  (1851)  "  il  y  est  déclaré  que  ces  fins  civiles  sont  "  les 
droits  municipaux  et  autres  avantages  conférés  par  la  loi  aux 
paroisses  érigées  en  vertu  des  dispositions  des  ordonnances  et  des 
■actes  ci- dessus  mentionnés." 

Or  ces  droits  et  avantages  ne  sont  ni  la  dîme,  ni  les  registres, 
ni  la  construction  des  églises,  ni  le  droit  de  corporation  religieuse, 
puisque  le  statut  déclare  formellement  qu'on  ne  devra  pas  l'in- 
terpréter comme  établissant  le  dit  territoire  paroisse  pour  les 
chjets  ecclésiastiques. 

Une  paroisse  catholique  romaine  n'est  donc  pas  une  paroisse 
municipale,  ni  une  paroisse  anglicane,  (S.  R.  B.  C.  Ch.  18  sect. 
:23,  ch.  19,  sect.  3  §  2.)  C'est  une  congrégation,  mission  ou 
paroisse  qui  est  ou  n'est  pas  reconnue  civilement  (c'est-à-dire 
pour  les  fins  municipales)  érigée  par  l'Evêque,  avec  un  curé 
propre,  qui  porte  le  nom  qu'on  lui  a  donné,  qui  possède  des  im- 
meubles par  des  syndics  (trustees),  et  qui  existe  comme  corpora- 
tion ecclésiastique,  en  vertu  de  la  loi  générale. 
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Code  des  Curés.— Buviàrj  p.  8,  12,  13,  14. 

Le  oh.  18,  sect.  8,  S.  B.  B.  C.  appelle  église  ou  chapelle  par- 
ifissiaUf  l'église  ou  chapelle  de  toute  paroisse  ou  mission,  de  aorte 
que  relise  ou  la  chapelle  d'une  mission  ou  d'une  paroisse  canon- 
ique est  appelée  par  le  'statut  V église  ou  chapelle  paroissialle  de 
cette  mission  ou  paroisse  :  voilà  certes  le  sens  des  mots  église 
paroissiale  bien  définie  par  ce  statut.  Pialès  (loo.  cit.)  dit  que 
les  mots  ^*  églises  paroissiales  "  s'entendent  de  toutes  les  ^lises 
où  l'on  fait  le  service  paroissial. 

En  1836,  procès  Nau:  il  se  prétend  curé  inamovible  de  la 
paroisse  St.  Jean-Baptiste  de  Bouville  :  cette  paroisse  n'existait 
pas  civilement,  et  même  ce  n'était  qu'une- mission  ;  elle  ne 
fut  érigée  canoniquement  qu'en  1846,  et  civilement  en  1859. 
Néanmoins  MM.  LaFontaine,  Stuart,  Duval  et  Morin,  et  les 
juges  de  la  cause,  Beid,  Pjke  &  BoUand,  ne  font  aucune  diffi- 
culté de  considérer  ^'  les  curés  des  paroisses,  dessertes  et  circon- 
scriptions réputées  de  /ait  paroisses,  et  établies  comme  telles  par 
r autorité  ecclésiastique  avec  ou  sans  V intervention  de  V autorité 
civile,"  comme  de  véritable  curés. 

En  1839,  jugement  du  juge  BoUand  contre  Messire  Tessîer,. 
curé  de  St-  Mathias,  simple  paroisse  canonique,  sur  une  question 
de  dîme  (Tessier  vs,  Tétreau,  Baudry  p.  97;)  mais  en  1849^ 
avril,  jugement  en  faveur  de  Messire  Brassard,  curé  canonique 
de  Vaudreuil,  par  trois  juges. 

Certificat  aux  registres  des  paroisses  canoniques,  Chambly^ 
Verchères,  St.  Jacques  le  Mineur,  Bivière  des  Prairies,  depuis 
1780,  par  de  Hertel,  Bolland,  Mondelet,  (Chas.)  Guy,  Day,. 
Vanfelson,  Smith,  Berthelot,  etc. 

Jugement  du  juge  Berthelot  qui  fut  rendu  sur  plaidoirie  con- 
tradictoire, audition  du  Proc.-Gén.  et  production  des  mémoires  ;. 
et  entête  des  registres  pour  N.  N.  de  Grâce,  St.  Henri,  Hoche- 
laga,  etc. 

Certificats  des  Protonotaries,  quant  à  l'usage — aveu  du  Code 
des  Curés,  p.  107-8. 

Sur  l'ancien  droit,  voir  Tord,  de  1667,  titre  20  art.  8,  13.— 
Décl.  de  1 739,  art.  XIY  citée  par  les  codificateurs  comme  expli- 
cative de  l'ord.  de  1667. 

Arrêt  du  5  Août  1715.  Edits  et  Ord.  vol  2,  p.  167— S.  B. 
B.  C.  6— ch.  20,  sect.  1ère  et  15. 
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OBJECTIONS. 

1ère  Objection, 

C'est  vrai,  dît-on  :  la  loi  reconnaît  comme  corporation  pour  les 
^s  spirituelles,  toute  congrégation,  mission  ou  paroisse  qui  n'est 
pas  une  paroisse  reconnue  civilement  ;  mais  il  faut  pour  cela  que 
<sette  paroisse  ne  soit  pas  dans  les  limites  d'une  paroisse  reconnue 
-civilement. 

Je  réponds  que  là  où  la  loi  ne  distingue  pas,  il  n'y  a  pas  lieu 
4e  distinguer.  Si  le  statut  de  1831  a  pu  faire  cette  distinction, 
(ce  qui  est  encore  douteux)  les  paroles  dont  on  s'autorisait  pour 
soutenir  ce  sentiment,  ne  se  rencontrent  plus  dans  la  loi  ;  on  ne 
les  a  pas  fait  disparaître  sans  dessein. 

D'ailleurs  le  principe  en  vertu  duquel  cette  loi  générale  a  été 
passée,  est  un  principe  de  droit  public  bien  connu.  Il  est  ex- 
primé en  toutes  lettres  dans  la  14  et  15  Yict.  ch.  175.  "Attendu 
que  l'admission  de  l'égalité,  aux  yeux  de  la  loi,  de  toutes  les  dé- 
nominations religieuses  est  un  principe  reconnu  de  la  législation 
ooloniale  ;  et  attendu  que  dans  Vétat  et  la  condition  de  cette  pro^ 
vince,  à  laqvslle  il  est  particulièrement  applicable,  il  est  à  désirer 
^ue  ce  principe  reçoive  la  sanction  directe  de  rassemblée  législa- 
tive, qui  reconnait  et  déclare  quHl  est  le  principe  fondamental  dt 
fwtre  politique  civile,     (Statut  de  1851.) 

En  1856  la  législature  passa  une  loi  (19  et  20  Yict.  ch.  141) 
au  sujet  de  l'église  anglicane,  pour  lui  reconnaître  le  pouvoir  de 
régler  (regulate)  ses  affaires  dans  les  matières  qui  concernent  la 
discipline,  et  qui  sont  nécessaires  au  bon  ordre  et  gouvernement 
de  cette  église,  afin  qu'il  lui  soit  permis  d'exercer  les  mêmes 
droits  de  régie  (self  government)  dont  jouissent  les  autres  com^ 
munautés  religieuses. 

Or,  en  vertu  de  cette  loi  générale  reconnaissant  à  l'église  anglî- 
oane  des  pouvoirs  communs  à  toutes  les  communautés  religieuses, 
le  s|iiode  démembra  la  paroisse  anglicane  de  Québec,  érigée  par 
lettres  patentes,  en  cinq  paroisses,  avec  territoire  délimité,  curé 
propre,  etc.,  église-mère,  églises-filles,  etc.,  exactement  comme  à 
Montréal. 

Des  esprits  méticuleux  eurent  des  inquiétudes  sur  la  validité 
-de  ce  démembrement,  et  s'adressèrent  à  la  Législature.  Or 
^eliôKîi  déclara  (29  et  30  Vict.  ch.  148). 

'Que  le  Synode  avait  eu  '^  plein  pouvoir  et  autorité  de  faire  et 
adopter  le  dit  canon,  qui  a  eu  pleine  force  et  effet  depuis  son 
adoption  par  le  dit  synode,  et  continuera  à  avoir  pleine  force  et 
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effet  jusqu'à  ce  qu'il  soit  rappelé  ou  amendé  par  le  synode  dn  dit 
diocèse." 

C'est  peut-être  la  meilleure  réponse  à  cette  prétendue  ob- 
jection. 

Pourquoi  TEvêque  serait-il  libre  de  diviser  et  subdiviser  son 
diocèse  en  paroisses  ici,  et  ne  le  pourrait-il  pas  un  peu  plus  loin. 

Du  moment  que  ces  divisions  n'affectent  pas  les  divisions  mu- 
nicipales et  autres  du  même  genre,  s'a  liberté  doit  être  égale  par- 
tout dans  l'étendue  de  son  diocèse. 

Quoi  !  le  Pape  peut  en  vertu  de  la  même  loi  générale,  diviser 
le  diocèse  de  Québec  en  dix  ou  vingt  diocèses  différents,  qui  ont 
de  suite  l'existence  corporative,  et  l'Evêque  ne  pourra  pas  divi- 
ser ses  paroisses  aussi  librement  ! 

2nde  Objection. 

"  La  paroisse  N.-D.  conserve  au  civil  son  territoire,  ses  droits 
et  privilèges  paroissiaux." 

Sans  doute.  C'est  ainsi  que  la  fabrique  de  N.-D.  reste  prg- 
priétaire  de  son  cimetière,  qui  se  trouve  dans  la  paroisse  de  N.D. 
de  Grâce  ;  que  la  dette  de  la  fabrique  reste  la  même  ;  que 
l'Eglise-mère  N.D.  aura  les  mêmes  droits  de  faire  bâtir  des 
Eglises  et  presbytères  par  le  Séminaire  de  S.S.,  droits  que  M. 
Rousselot  craint  de  voir  perdre, par  le  démembrement. 

Le  curé  de  N.D.  continue  à  tenir  des  registres,  mais  seule- 
ment pour  les  baptêmes,  mariages  et  sépultures  qu'il  fera  pour 
ses  paroissiens,  c'est-à-dire  pour  ceux  sur  lesquels  il  y  a  juridic- 
tion ecclésiastique,  et  non  pas  pour  les  paroissiens  de  St.  Jacques 

ou  St.  Patrice. 

Sème  Objection» 

^^  Il  a  fallu  régulariser  toutes  les  paroisses  qui  n'avaient  pas 
été  érigées  civilement  ;  cela  s'est  fait  par  différents  statuts,  en 
1860,  1861,  etc.  Donc  on  reconnaissait  la  nécessité  d'une  re- 
connaissance civile." 

La  réponse  est  facile  :  il  suffirait  de  citer  le  passage  suivant  de 
Foucart  (Droit  adminisfc.  p.  520)  pour  satisfaire  les  plus  exi- 
geants. 

^^  Lorsqu'un  principe  nouveau  vient  remplacer  dans  le  droit 
public,  un  principe  qui  a  été  appliqué  pendant  plusieurs  siècles, 
les  esprits  imbus  des  idées  anciennes  ne  comprennent  pas  immé- 
diatement toute  la  portée  du  système  nouveau,  et  mêlent  dans 
l'application  les  conséquences  de  théories  contradictoires.     C'est 
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ce  qui  est  arrivé,  à  T  égard  du  principe  de  la  liberté  de  conscience- 
et  des  cultes.     Longtemps  les  publicistes,  les  jurisconsultes  et  le 
législateur  lui-même  sont  tombés  dans  cette  confusion,  que  le 
temps  n'a  pas  encore  complètement  fait  cesser." 

On  sait  en  outre  que  nos  législateurs  oublient  quelquefois 
d'une  année  à  l'autre  les  lois  qu'ifs  passent  :  que  souvent  des 
députés  se  mêlent  de  traiter  des  sujets  qu'ils  ne  connaissent  pas  : 
que  même  sur  les  questions  les  mieux  connues,  celles  de  la  pro- 
cédure, par  exemple,  on  trouve  des  statuts  qui  dénotent  une 
ignorance  déplorable  de  nos  codes.  Que  penser  des  statuts  sur 
des  sujets  encore  obscurs,  pour  lesquels  on  a  fait  des  lois  d' expe- 
dience au  jour  le  jour  I 

D'abord  les  reconnaissances  civiles  qui  ont  eu  lieu  par  statuts 
avaient  pour  but  d'ériger  ces  territoires  en  municipalité. 

L'acte  de  1861  a  sa  raison  d'etre  dans  le  fait  suivant:  l'acte 
de  1855  érigeait  en  municipalité  toute  paroisse  érigée  soit  par 
l'autorité  ecclésiastique,  soit  par  l'autorité  civile.  Or,  on  sait 
que  bien  des  paroisses  n'avaient  jamais  eu  de  reconnaissance 
civile,  ni  même  d'érection  canonique  régulière,  (St.  Jean-Baptiste 
de  Rouville,  par  exemple  jusqu'en  1848).  C'est  pourquoi  on 
déclare  que  toute  paroisse  dans  laquelle  on  a  tenu  des  registres 
pendant  dix  ans  comme  pavoise  sera  considérée  une  paroisse 
régulière,  malgré  l'absence  du  décret  canonique  ou  civil. 

Si  l'on  n'avait  eu  en  vue  que  l'absence  du  décret  civil,  cette 
loi  était  inutile,  puisque  les  statuts  de  1855  érigeait  en  munici- 
palité toute  paroisse  soit  canonique  soit  civile. 

4e  Objection, 

**I1  y  a  appel  à  Rome  du  décret  d'érection  des  paroisses  à 
Montreal." 

Réponse. — Le  fait  n'est  pas  prouvé. 

Le  fut-il,  que  l'appel  ne  serait  pas  suspensif. 

lo.  Les  requérants  se  présentent  comme  curés  de  paroisses 
canoniques  :  donc  le  décret  s'est  exécuté. 

2o.  Le  droit  canon  ne  considère  pas  comme  suspensifs  les 
appels  de  décrets  d'érection  de  paroisses,  ni  d'aucun  décret  qui 
ne  fait  qu'exécuter  les  prescriptions  du  Concile  de  Trente. 

Stremler,  Traité  des  peines  ecclé.,  de  l'appel  et  des  cong.  Rom- 
p.  389,  No.  4,  7,  12. 
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Magkat,  J. 
Having  seen  and  ezamined  the  petition,  dated  «31st  October, 
1872,  of  the  Rev.  A.  Mercier,  Curé  of  the  Canonical  Parish 
of  St.  Jacques  le  Majeur  de  Montreal,  asking  me  to  parapher 
and  attest  Registers  to  serve  for  the  registration  of  acts  of 
Baptisms,  Marriages  and  Burials  in  the  said  Parish  for  Nov. 
and  Dec.,  1872  ;  seen  also  the  Décret  episcopal  of  25th  Sep- 
tember, 1866,  referred  to  in  said  petition  (admitted  by  all  par- 
ties to  be  authentic)  ;  having  heard  all  the  parties,  nommé- 
ment, the  petitioner  \  also  Monseigneur  the  Roman  Catholic  Bi- 
shop of  Montreal,  and  Alfred  LaRocque,  Esq.,  a  parishioner  of 
said  Parish  of  St.  Jacques,  and  Damase  Masson,  Esq.,  parish- 
ioner of  the  Parish  of  Notre  Dame  of  Montreal,  and  Charles  W. 
Schneider  and  three  other  parishioners  of  said  Parish  of  St. 
Jacques,  also  parishioners  civil  and  proprietors  in  the  Parish 
(civil)  of  Notre  Dame  of  Montreal  ;  the  undersigned.  Judge  of 
the  Superior  Court,  observes  that  [a  démembrement  has  been 
made  from  the  Parish  of  Notre  Dame  de  Montreal,  and  an  erec- 
tion canonical  of  a  distinct  parish,  called  St.  Jacques  le  Majeur, 
in  the  enceinte  civile  of  the  Parish  of  Notre  Dame^  the  Church 
of  St.  Jacques  being  appointed  Parish  Church  of  said  Parish 
Canonical  of  St.  Jacques  le  Majeur  ;  that  the  Superior  of  the 
Seminary  of  St.  Sulpice  and  the  Curé  of  said  Parish  of  Notre 
.Dame  de  Montreal,  and  the  Marguilliers  de  la  Fabrique  de 
Notre  Dame  de  Montreal,  opposed  said  démembrement. 

This  démembrement  seems  to  have  not  been  preceded  by  petition 
of  inhabitants  (freeholders),  such  as  referred  to  in  cap.  18,  Cons 
Stat.  L.  C,  nor  does  it  appear  that  any  notice  by  or  from  the 
Bishop's  Commissary  was  posted  up  at  the  door  of  the  Church 
whatever,  as  by  Sect.  9,  of  Cap.  18,  Cons.  St.  of  L.  C,  before  the 
said  Commissary  (deputy  of  the  Bishop)  proceeded  to  his  ope- 
rations referred  to  in  \n&  procès-verbal  of  20th  Sept.,  1866,  and 
preceding  the  said  Décret  Canonique. 

The  undersigned  observes  also  that,  by  the  said  Décret,  it  is 
ordered  that  the  Church  of  Notre  Dame  shall  be  the  Mother 
Church,  and  also  that  it  shall  preserve  "  au  civil  son  territoire, 
ses  droits  et  privilèges  paroissiens  comme  si  le  présent  démem- 
brement n'avait  pas  eu  lieu  j  vu  qu'il  n'a  pour  but  que  le  bien 
spirituel  des  âmes." 

This  reservation  in  favour  of  Notre  Dame  is  large.  We  know 
exactly  what  before  the  Bishop's  Décret,  the  rights  au  civil 
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of  Notre  Dame.  It  was  a  Parish  canon  ically  and  civilly  erected. 
Its  rights  were  not  unaccomp.mied  by  burdens,  and  we  know 
what  these  were  in  respect  of  Registers. 

It  is  said  that  by  said  Décret  said  Purish  of  St.  Jacques  lo 
Majeur  shall  be  cousidered,  for  baptisms,  marriages,  burials  and 
other  office?,  succursale  de  Notre  Dame. 

I  am  asked  to  allow  and  attest  registers  for  said  Parish 
Church  of  St.  Jacques  for  the  registration  of  births,  marriages  and 
burials  in  it. 

Under  what  circumstances  aud  in  favor  of  what  churches,  my 
office  may  be  invoked  for  such  purpose  is  a  matter  of  regulation 
by  the  Law  Civil.  The  law  on  the  subject  involves  regulations 
as  to  evidence  in  the  courts  of  law,  the  effects  of  these  being 
merely  temporal.  Extracts  from  such  registers  properly  certi- 
fied, the  registers  kept  by  the  person  authorized  by  the  law, 
make  proof  of  themselves.  Registers  may  be  kept  in  parishes 
merely  canonical  ;  but  authenticity  is  property  only  of  civil  re- 
gisters. (See  Stuart's  Rep.)  At  different  times,  parishes  merely 
canonical  have  resorted  to  the  liCgislature  to  obtain  civil 
effects  for  registers  of  theirs.  Parishes  canonically  erected  have 
existed  for  years  without  civil  erection,  and  some  have  resorted  to 
Parliament  to  get  recognition  civil  and  to  be  recognized  for 
civil  purposes,  without  confirmation  by  the  regular  commission- 
ers for  the  erection  of  civil  parishes. 

Roisters  have  been,  and  are  being  now,  kept  by  the  proper 
Curé  for  the  Civil  Parish  of  Notre  Dame  de  Montreal  and  its 
whole  limits. 

Can  I,  as  the  law  stands,  name  another  to  keep  registers  withia 
that  territory  ? 

The  Décret  Canonique  before  me  reserves  and  allows  to  the 
Parish  Church  of  Notre  Dame  its  territory  and  rights,  au  civil^ 
as  if  démembrement  had  never  been  from  made  it. 

It  has  been  insisted  upon  that  the  Church  of  St.  Jacques  is 
«ititled  to  registers  from  the  mere  fact  of  being  a  Church  of  a  Ro- 
man Catholic  canonical  parish.  If  not  entitled  so,  is  it  entitled 
as  succursale  to  Notre  Dame  Parish  Church  ? 

D.  Masson  opposes  the  granting  of  registers  whatever  to  St. 
Jacques,  while  Schneider  and  aL  say  ;  ^^  If  registers  are  to  be  al- 
^'  lowed,  it  must  only  be  for  St.  Jacques  a^  succursale  to  Notre 
*^  Dame;"  but  the  registers  are  not  asked  in  that  vray, 
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Reversing  the  questions  in  order,  I  will  take  up  first  the  one 
of  whether  or  not,  as  a  succursale,  St.  Jacques  Church  is  entitled 
to  registers. 

Is  that  Church  a  succursale  f  Is  it  such  as  contemplated  by 
the  18th  Victoria? 

What  is  a  succursale  Church  ?  Gui/ot  (Répertoire)  t«lls  us. 
As  I  understand  it,  a  succursale  to  Notre  Dame  de  Montréal 
would  be  a  church  in  the  Parish  of  Notre  Dame  ;  but  the  Church 
of  St.  Jacques  is  a  démembrement  from  the  Parish  of  Notre 
Dame,  and  is  itself  Parish  Church  of  a  new  parish  canonical, 
which  Parish  (by  the  Décret  Canonique')  is  made  succursale  of 
Notre  Dame. 

The  18  Vic.  does  not  allow  registers  to  a  Parish  called  sî/ccwr- 
sale,  but  only  to  succursales  Church  or  Churches,  in  the  Parish  of 
Notre  Dame,  depending  upon  the  Parish  Church  of  Notre  Dame. 
Tlie  18  Vict,  has  in  view  swccvovsa /es  churches  in  the  Notre 
Dame  de  Montreal  Parish  existing  in  1855  ;  it  does  not  seem  to 
have  thought  of  succursale  parish  or  parishes,  which  we  never 
before  have  heard  of  in  Lower  Canada.  By  "prie&t  of  succursales 
churches  of  18^  Vic,  never  was  meant  curé  of  parish  indepen- 
dent of  Notre  Dame.  Look  at  who  got  and  how  were  Registers 
in  1864  gotten  for  siiccursalrs  churches  in  this  very  Parish  of 
Notre  Dame.  The  cui-é  of  the  Parish  of  Notre  Dame  got  them 
"pour  servir  à  l'enregistrement  des  Actes  des  Baptêmes,  Mariages 
et  Sépultures  qui  se  feront  dans  telle  église — (for  instance, 
dans  l'Eglise  St.  Patrice)  dans  la  dite  Paroisse." 

In  a  succui'sale  Church  proper,  the  service  is  by  the  Curé  of 
the  Mother  Parish,  or  priest  appointed  by  him  ;  the  Church  is 
really  a  dependency  of  the  Mother  Church.  But  the  Décret  be- 
fore me  deprives  partly  the  Curé  of  Notre  Dame  of  his  cure  ; 
for  the  new  parish  is  to  be  desservie  by  its  particular  Curé  numed 
b J  the  Bishop;  (for  instance,  in  the  case  of  St.  Jacques,  Mr. 
Mercier  is  named  to  be  Curé  of  St.  Jacques.) 

I  pass  now  to  the  other  point.  As  I  have  said  before,  it  is 
claimed  bj  the  Petitioner  that  the  Church  of  St.  Jacques  is  en- 
titled to  registers  from  the  mere  fact  of  being  Parish  Church  of 
a  Roman  Catholic  canonical  parish. 

The  ecclesiastical  authority  to  canonically  erect  parishes  can- 
not be  questioned,  but  certain  forms  must  be  observed  ;  else  such 
erection  canonical  certainly  can  have  no  civil  effects.  Civil  re- 
cognition can  be  obtained  only  as^er  consolidated  St.  L.  C.  Cap. 
18,  or  a  particular  act  of  Parliament. 
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The  Civil  Government  alone  has  the  power  to  give,  by  its  ap- 
;probation,  civil  effects  to  canonical  erections.  The  form  is  well 
known  ;  a  proclamation  by  the  Governor  confirming  a  report  of 
the  commissioners  named  by  the  civil  authority.  The  Civil 
Courts  do  not  take  notice  of  a  mere  canonical  erection  of  parishes. 
Nobody  will  deny  that  the  civil  authority  may  impose  what  con- 
iiitions  and  forms  it  pleases  as  conditions  precedent,  without  ful- 
filling which  no  parish  will  be  recognized  au  civil,  and  that  this 
may  be  and  co-exist  with  perfect  freedom  of  religion  and  excr- 
*cise  of  religion. 

There  are  various  kinds  of  parishes, — Chap.  19,  of  Cons.  St. 
♦of  L.  C,  shows  it. — See  its  Sec.  2.  There  arc  parishes  not  "re- 
cognized by  the  civil  law,"  and  others  that  are.  It  is  perfectly 
j)lain  what  are  "recognized  by  the  civil  law,"  those  of  Chap.  18, 
•Cons.  St.  L.  C,  Sections  10  to  15  inclusive. 

When  constituted  (after  canonical  erection,)  parish  civil,  "  m 
the  manner  by  law  provided,"  but  not  before,  will  a  mere  can- 
onical parish  be  recognized  by  the  civil  law  and  law  courts. 

When,  in  the  Civil  Courts,  we  talk  of  a  parish,  we  mean 
parish  that  civilly  we  are  bound  to  recognize.  The  Civil  Courts 
recognize  no  parishes  but  civilly  erected  ones.  This  has  been 
our  invariable  habit,  and  it  was  not  necessary  in  the  Municipal 
Code  to  define  parish  as  "  any  territory  erected  into  parish  by 
the  civil  authority."  The  definition  was  inserted  ex  majore  eau- 
tela.  By  "each  Roman  Catholic  Parish  Church,"  in  the  Code 
Civil,  Art.  42,  can  be  meant  only  such  churches  as  are  civilly  re- 
cognized. So  by  "  each  Parish  Church,"  &c.,  in  Cap.  20,  of 
Cons.  Stat,  of  L.  C,  is  meant  each  such  church  as  we  recognize 
civilly,  in  other  words  Parish  Church  such  as  of  cap.  18,  Cons. 
Stat,  of  L.  C,  Sec.  15.  When  civilians  are  writing  a  Statute 
we  presume  them,  knowing  the  Law  Civil,  to  use  words  to  ac- 
•cord  with  the  legislation  of  the  Law  Civil.  Registers-keeper  is 
^n  officer  of  the  Civil  authority.  I  can't  see  appointment  of 
such  officer  in  a  parish  not  to  be  noticed  civilly,  according  to  the 
décret  ;  not  to  be  noticed  civilly  till  so  and  so  has  been  done, 
according  to  the  Civil  Law. 

But  we  must  not  lose  sight  of  the  [question  ^before  us,  which 
is  not  so  much  the  general  one,  whether  all  parishes  erected 
merely  canonically  have  right  to  registers  such  as  asked  ;  but 
whether,  in  this  particular  case,  the  Parish  of  St.  Jacques,  as 
-serected  canonically,  lying  within  the  enceinte  of  Notre  Dame 
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Parish  and  erected  with  the  qualifications  I  have  before  referred 
to  and  the  reservations  in  favor  of  the  original  Parish  of  Notre 
Dame  that  are  stated  in  the  Décret  Canonique^  is  entitled  to- 
separate  and  independent  Parish  Registers.  The  Décret  states 
that  it  has  ^^pour  but  que  le  bien  spirituel  des  âmesy 

All  the  rights  au  citnf,  that  the  Parish  of  Notre  Dame  had,  it 
shall  preserve  *'  as  if  démembrement  had  not  been,'*  says  the 
Décret.  It  follows  that  it  is  to  preserve  its  registers,  and  that 
au  civil  these  shall  be  kept,  as  before  the  décret,  by  the  curé,  civil 
officer,  for  that  purpose.  As  I  interpret  the  law,  and  the  décret 
canonique  itself,  I  cannot  name  M.  Mercier  as  curé  of  St^ 
Jacques,  to  keep  registers  within  the  territory  of  the  Parish  of 
Notre  Dame,  civilly  erected. 

M.  Mercier  has  failed  to  show  a  right,  or  title  in  any  way,  to 
claim  from  me  that  I  should  parapher  or  attest  register,  or  re- 
gisters, for  St.  Jacques  parish  or  church.  He  is  not  entitled  ta 
registers  as  curéoî  a  parish  merely  canonical,  made  by  a  démem- 
brement from  Notre  Dame,  such  as  operated  by  the  décret  cano- 
nique of  1866.  He  is  not  so  entitled  as  curé  of  St.  Jacques  parish^ 
though  it  be  said  to  bo  succursale  to  Notre  Dame.  Real  suc- 
cursales have  existed  in  this  Parish  of  Notre  Dame,  and  had 
their  registers,  and  upon  the  same  conditions  as  formerly,  such 
churches  can  command  them  again,  but  only  upon  demand  of 
the  curé  of  the  parish. 

M.  Mercier's  petition  is  rejected,  but  I  will  say  without  costs. 
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At  last,  in  the  case  of  L^  Union  St.  Jacques  and  Bélish,  de- 
cided on  the  1 9th  day  of  September  last,  the  power  of  Courts  of 
Justice  to  pronounce  upon  constitutional  questions  has  been  ac- 
knowledged by  the  Court  of  Appeals  of  the  Province  of  Quebec. 
In  the  previous  cases  of  Dixon  and  Coote,  the  Judges  expressed 
more  or  less  doubt  as  to  their  jurisdiction  in  these  matters  ;  but 
we  are  pleased  to  notice  that  the  majority  of  the  Court  has  since 
<5ome  to  the  opposite  conclusion.  The  importance  of  this  deci- 
sion, which  fully  supports  the  views  often  advocated  in  La  Revue 
Critique,  has  induced  La  Rédaction  to  publish  in  full  the  opi- 
nions of  the  judges.  It  is  true  that  the  Provincial  Government 
has  appealed  from  this  judgment  to  the  Privy  Council,  in  Eng- 
land ;  nevertheless,  we  do  not  believe  that  this  appeal  is  serious 
430  far  as  the  jurisdiction  of  courts  of  justice  is  concerned. 

La  Rédaction. 

Caron  J.,  dissenting  : 

L'acte  d'incorporation  dont  il  s* agit  est  un  acte  extraordinaire 
dans  lequel  ont  été  insérées  les  clauses  et  conditions  demandées 
par  ceux  qui  demandaient  Tincorporation,  laquelle  ésait  régu- 
lière et  que  la  législature  du  jour  avait  bien  droit  d'accorder. 

Les  clauses  et  conditions  ainsi  accordées  et  imposées,  nul 
■doute  que  la  Législature,  qui  le  faisait,  pouvait  les  changer  et 
modifier  à  la  demande  des  parties  intéressées. 

Ainsi,  sans  l'acte  Impérial  sur  lequel  se  fonde  l'intimée,  et  sur 
lequel  est  appuyé  le  jugement  dont  est  appel,  la  Législature  qui- 
avait  passé  cet  acte  d'incorporation  pouvait  bien  lui  faire  les 
changements  que  notre  Législature  Locale  y  a  faits  et  dont  se 
plaint  l'intimée,  les  droits  acquis  sur  lesquels  elle  se  fonde  n'au- 
raient pas  empêché  l'exercice  de  ce  droit  de  faire  les  change- 
ments. 

Cela  étant,  se  présente  la  question  de  savoir  si  l'Acte  Impé- 
rial contient  quelque  disposition  qui  ôte  à  notre  Législature 
Locale  le  droit  de  faire  leâ  dits  changements. 

Je  suis  d'avis  que  non.  En  passant  l'acte  dont  se  plaint  l'in- 
timée, l'on  a  pas  touché  aux  lois  de  banqueroute  sous  l'empire 
•desquelles,  la  société  en  question  n'est  jamais  tombée     II  parait 
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absurde  de  prt^^tcudre  qu'une  société,  fondée  dans  le  but  de  celle- 
ci,  soit  de  nature  à  se  trouver  en  banqueroute  ou  en  faillite. 
Non,  cette  société  de  bienfaisance,  fondée  dans  le  but  de  pouvoir 
aux  besoins  des  pauvres  membres  qui  en  font  partie,  s'est 
aperçue,  après  quel(|ues  années  d'expérience,  que  les  condition» 
qu'on  leur  avait  imposées  sur  leur  demande  étaient  trop  oné- 
reuses, et  détruiraient  la  société  et  le  but  qu'on  se  proposait  en 
la  fondant  ;  et  alors  les  membres  ont  demandé  à  la  Législature 
de  faire  les  changements  qu'ils  ont  suggérés,  de  nature  a  remé- 
dier à  l'état  de  malaise  et  d'embarras  dans  lequel  elle  se  trou- 
vait. La  Législature  locale  en  accordant  ce  qui  était  demandé 
n'a  sûrement  pas  touché  aux  lois  générales,  réglant  la  faillite,  la 
banqueroute  et  l'insolvabilité  ;  c'est  un  acte  particulier  qui  n'a 
rien  de  commun  avec  les  lois  générales  sur  ces  différents  sujets. 

Quand  même,  il  en  serait  autrement,  et  que,  de  fait,  l'acte  e» 
question  aurait  trait  à  cette  sorte  de  loi,  rien  ne  constate  que  la 
société  qui  demandait  la  passation  de  cet  acte,  était  vraiment 
dans  un  état  de  faillite  et  de  déconfiture  ;  ce  n'était  pas  se  dé- 
clarer dans  un  tel  état  que  de  demander  des  changements  de 
nature  à  améliorer  sa  position. 

Chaque  jour  l'on  voit  des  corporations  demander  à  la  Légis- 
lature des  changements,  des  amendements  à  leur  charte,  sans, 
qu'il  pût  venir  en  tête  à  qui  que  ce  soit  de  prétendre  que  c'était 
un  signe  de  faillite  ou  de  déconfiture. 

Il  en  est  de  même  dans  le  cas  actuel.  La  société  a  représenté- 
que  les  obligations  qu'elle  doit  remplir  sont  onéreuses  et  peuvent 
entraver  sa  prospérité  et  sa  durée  ;  mais  ce  n'est  pas  là  alléguer 
qu'elle  soit  dans  un  état  de  déconfiture. 

Je  renverserais  donc  le  jugement  et  renverrais  l'action  de  la 
demanderesse  ? 

Lors  de  la  nouvelle  audition  qu'a  eu  lieu  en  cette  cause,  l'on! 
a  suggéré  que  c'était  moins  par  suite  du  statut  impérial  que  la 
Législature  locale  était  sans  juridiction  sur  le  sujet  dont  il  s'agit,, 
mais  que  c'était  parceque  l'acte  d'amendement,  fait  par  la  légis- 
lature locale,  contient  une  déviation  aux  droits  conférés  aux 
membres  de  la  société  St.  Jacques  par  leur  acte  originaire  d'in- 
corporation ;  qu'en  vertu  de  cet  Acte,  l'intimé  avait  des  droit» 
acquis  auxquels  l'acte  d'amendement  portait  atteinte,  ce  qui  le 
rendait  nul  en  autant  que  l'intimée  était  concernée. 

Cette  prétention  me  parait  outrée  ;  si  elle  était  admise,  les^ 
banques  et  autres  sociétés,  une  fois  incorporées,  ne  pourraient 
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plus  obtenir  de  changements  à  leur  charte^  pour  la  raii^cn  donnée 
dans  le  cas  actuel,  c'cst-à  savoir  que  ces  changements,  tout  avan- 
tageux qu'ils  pourraient  être  au  plus  grand  nombre  des  action- 
naires, pourraient  afifecter  les  droits  et  les  intérêt»  de  quelques 
uns  d'eux,  et  que  partant,  dans  cette  appréhension,  la  législature 
ne  devrait  jamais  accorder  d'amendements  aux  actes  d'incorpora- 
tion. 

Une  autre  observation  à  faire  est  que  j^i  véritabUnientla  socié- 
té est  en  faillite  ou  déconfiture,  la  loi  passée  par  la  législature 
locale  et  dont  se  plaint  l'intimée,  a^t  tout-i\-fait  dans  l'intérêt  do 
l'Intimée,  puisque,  en  acceptant  ces  dispositions,  l'Intimée  pourra 
recevoir  de  suite  la  somme  fixée,  au  lieu  de  sa  rente,  tandis  que 
dans  ce  cas  elle  courrait  le  ris((ue  de  ne  pas  être  payée  de  cette 
rente. 

Je  persévère  donc  dans  l'opinion  (jue  le  jugement  doit  être  in- 
firmé et  l'action  de  l'Intimée  renvoyée  avec  dépens. 

Badgley,  J.,  dissenting  : 

Several  years  before  the  Imperial  Enactment  of  18G7,  which 
constituted  the  present  Dominion  Government  of  Canada  out  of 
the  then  four  British  American  Provinces,  a  Friendly  Society 
had  been  established  at  Montreal,  in  Lower  Canada,  called  the 
Union  Saint  Jacques  [Je  Montreal j  by  charitably  disposed  per- 
sons, having  for  its  *'  object  the  aid  of  its  members  in  cases  of  ' 
"  sickness  and  the  ensuring  of  like  assistance  to  the  widow's  and 
"  children  of  deceased  members.''  Bye-Laws  expedient  and  neces- 
sary for  the  interests  and  administration  of  the  affairs  of  the  So- 
ciety were  made  which  fixed  the  relief  to  be  given  and  the  classes 
of  its  benificiaries  to  receive  it,  amongst  whom  were,  during  their 
widowhood,  the  widows  of  deceased  members,  of  a  certain  stand- 
ing in  the  Society.  The  funds  were  derived  from  the  periodical 
contributions  of  its  members,  whilst  conn.^cted  with  the  Society. 
The  Institution'had  been  in  operation  for  some  years  when  its 
members  applied  to  the  Provincial  liCgislature  of  the  time,  and 
obtained  an  Act  of  Incorporation  for  the  Society,  under  its  ori- 
ginal name  and»formation  and  for  its  original  purpose  and  object 
of  a  merely  eleemosynary^Society.  The  Act  of  Incorporation 
merged  the  original  Society  into  the  Incorporated  Institution.  The 
diminished  resources  of  the  Society  preventing  the  continuance 
to  its  beneficiaries  of  their  then  allowances,  and  amongst  them 
those  of  the^four  widows  borne  upon  the  funds  of  the  establish- 
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ment,  the  Society  proposed  to  them  to  convert  their  allowances 
into  tho  fixed  sum  of  $200,  to  be  once  paid  to  each  of  them,  with 
the  rî«rlit  to  receive  their  full  allowance  if  thereafter  the  assets 
of  the  Society  should  reach  tJii  thousand  dollars.  The  proposi- 
tion wrj8  at  once  accepted  by  two  of  them,  and  upon  the  refusal 
of  the  others,  the  Provincial  Legislature  of  Quebec,  formerly 
Lower  Canada,  upon  the  a]»piication  of  the  Society  passed  the 
Provincial  Act,  33  Vict.  eh.  3S,  "  An  Act  to  relieve  the  Union 
St.  Jacques,  of  Montreal,"  which  gave  effect  to  the  proposition 
above  mentioned  in  respect  of  its  beneficiary  widows.  The 
widow  Bélisle,  one  of  the  refusing  widows,  thereupon  instituted 
an  action  against  the  Society  for  her  weekly  allowances  claimed 
to  be  due  to  her  since  the  first  of  February,  1870,  the  date  of 
the  passing  of  the  Provincial  Act,  to  the  following  first  of 
August,  for  $43.50,  to  which  the  Society  pleaded  the  Provincial 
Act  in  bar  of  the  action.  The  Circuit  Court  overruled  the  plea 
upon  the  grounds,  first,  that  the  legislative  authority  of  the  Do- 
minion Parliament  extended  over  all  matters  of  insolvency,  and 
second,  that  the  Provincial  Legislature  had  no  power  to  legislate, 
as  by  this  Act,  by  ichich  the  Respondent,  in  vlewof  iheinahility 
of  the  Society  to  meet  their  engagements  was  compelled  to  com- 
vound  her  said  claim  of  seven  shillings  and  sixpence  per  weeky 
during  her  widowhood ^  for  the  sum  of  two  hundred  dollars,  once 
paid. 

Two  questions  follow  upon  this  contestation  ;  the  first,  the 
right  of  the  Provincial  Legislature  of  Quebec,  to  pass  the  Act  in 
question,  which  is  alleged  to  involve  the  insolvency  of  "the  So- 
ciety, and  the  second,  the  jurisdiction  of  the  Circuit  Court  to 
annul  a  Provincial  Act,  sanctioned  by  the  constituted  authority 
in  the  Dominion  for  that  effect,  and  not  disallowed  in  the  man- 
ner provided  by  the  Dominion  Act,  the  Constitution  of  the 
country. 

The  first  question,  the  extent  of  the  powers  intrusted  to  the 
Provincial  Legislature,  necessarily  requires  reference  to  the  legis- 
lative power  entrusted  exclusively  to  the  Dominion  Legislature. 
Now  by  the  Dominion  Act,  it  is  common  knowledge,  that  the 
several  provinces  which  compose  the  Dominion  Grovernment  have 
each  of  them  local  legislatures,  and  that  by  the  Act,  under  which 
these  exist  as  wall  a^  that  of  the  Dominion  itself,  the  powers  and 
rights  belonging  to  each  have  been  defined  and  established,  and 
are  in  that  sense  constitutional.     It  may  be  observed  that  the 
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Dominion  Legislative  powers,  nre,  to  use  a  common  expression, 
supreme  in  all  matters  of  a  general  nature  which  are  specifically 
confided  to  the  action  of  the  general  or  Dominion  Legislature, 
«ubject  only  in  its  legislative  acta  to  the  Imperial  reservations 
contained  in  the  Imperial  Act  for  the  Dominion,  and  amongst 
others  to  the  signification  of  the  pleasure  of  the  Sovereign  as  to 
its  legislative  enactments,  and  their  disallowance  within  two 
years  as  expressly  provided  by  the  Dominion  Act.  Beyond  this, 
the  legislative  powers  of  the  Dominion  are  supreme  throughout 
*he  Dominion,  and  acknowledge  no  power,  judicial  or  othei^wise, 
to  interfere  with  them  when  applied  to  the  general  matters  enu- 
merated as  exclusively  within  the  Dominion  Legislative  purvie#. 
Its  legislative  powers  within  these  limits  are  exclusive,  and  govern 
^nd  extend  over  the  provinces  composing  the  Dominion.  The^e 
matters  are  plainly  and  explicitly  indicated  as  classes  of  matters 
of  a  general  nature,  and  the  Dominion  Legislative  Acts  as  to 
these,  are  only  subjected  to  the  provisions  of  the  Dominion  Act; 
«mongst  others,  to  their  sanction  by  the  Govcrnor-Greueral  in  the 
iname  of  the  Crown,  His  Excellency's  reservation  of  acts  for  the 
«ignification  of  the  Royal  pleasure  thereon,  and  their  Imperial 
•disallowance  within  two  years  after  their  receipt  by  the  Imperial 
■Secretary  of  State.  In  like  manner,  the  Dominion  Act  has  pro- 
vided for  the  legislative  powers  of  the  several  provinces,  and  the 
same  care  has  been  taken  to  specify  their  extent  and  objects, 
"which  necessarily  are  simply  local  and  not  within  the  general  Do- 
minion powers.  The  provincial  legislatures  within  their  own 
boundaries  freely  exercise  the  powers  entrusted  to  them  under 
the  Dominion  Act,  which  gave  them  their  provincial  constitu 
itions,  and  in  which  and  for  which  they  are  as  supreme  and  ex- 
clusive as  the  general  Legislature  itself,  but  like  the  Dominion, 
the  Provincial  Legislatures  are  likewise  subject  to  the  reserva- 
tions in  respect  to  their  legislative  acts,  namely,  the  assent  to 
them  by  their  local  Governor,  their  reservation  for  the  assent  of 
the  Governor-General,  instead  of  the  Sovereign,  and  their  disal- 
lowance by  the  Governor-General,  not  the  Sovereign,  within  one 
year,  not  two  as  provided  for  the  Dominion  Acts.  Beyond  these 
reservations  the  legislative  acts  of  the  Provincial  Legislature 
within  the  enumerated  local  matters  for  their  action,  are  supreme 
and  coercive  upon  all  within  the  extent  of  the  Province.  These 
Provincial  powers  are  as  exclusive  as  thore  of  the  Dominion. 
When  not  disallowed  therefore  by  the  Governor-General,  Provin- 
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cial  legislation  is  supreme  and  binds  as  law  throughout  and  with- 
in the  provincial  purview. 

Our  examination  of  the  Dominion  Act,  and  of  its  intended 
scope  and  purpose  indicates  the  necessary  Legislative  theory  upon 
which  its  provisions  in  this  respect  are  founded.  The  establish- 
ment of  the  general  Dominion  Government  necessarily  carried 
with  it,  exclusive  legislation  by  the  Dominion  upon  the  general 
classes  of  matters  affecting  the  Dominion  of  the  four  Provinces, 
whilst  the  establishment  of  the  several  local  or  provincial  legisla- 
tures as  necessarily  drew  to  each,  its  legislative  power  upon  local 
matters  within  each  province.  The  theory  of  the  general  legis- 
lative powers  of  the  Dominion  is  expressly  general  in  the  enact- 
ment of  general  laws  upon  its  exclusive  subjects  enumerated  for 
its  action.  The  91  Section  of  the  Act  provides  for  the  legisla- 
tive authority  of  the  Parliament  of  Canada,  to  make  laws /or  the 
peace,  order  and  good  government  of  Canada  in  all  matters  not 
coming  within  the  classes  of  subjects  assigned  exclusively  to  the 
provincial  legislatures,  and  for  greater  certainty  that  authority  is 
declared  to  extend  to  all  matters  coming  within  the  classes  of 
subjects  enumerated  in  the  Dominion  Act,  namely,  amongst 
others  : — The  public  debt  and  property.  Regulation  of  Trade  and 
Commerce,  Postal  Service,  Navigation  and  Shipping,  Currency 
and  Coinage,  Weights  and  Measures,  Patents,  Copyrights,  Natu- 
ralization, &c.,  Bankruptcy  and  Insolvency,  the  Criminal  Laws 
and  Procedure,  and  any  matters  coming  within  any  of  the  enu- 
merated classes  of  subjects  in  this  Section.  The  principle  of  the 
theory  of  the  Dominion  Legislation  for  general  subjects  exclu- 
sively, stands  out  in  bold  relief  by  merely  going  over  the  list  of 
the  enumerated  general  subjects  attributed  to  the  general  Legis- 
lature. The  92  Section  enacts  that  in  each  province,  the  L^is- 
lature  may  exclusively  make  laws  in  relation  to  matters  coming 
within  the  classes  of  subjects  therein  enumerated,  namely, 
amongst  others,  direct  taxation  within  the  province,  the  amend- 
ment of  the  provincial  constitution,  public  lands  of  the  province, 
reformatory  prisons, — 7.  The  establishment,  maintenance  and 
management  of  Hospitals,  Asylums,  Charities  and  eleemosynary 
institutions  in  and  for  the  Province,  other  than  Marine  Hospi- 
tals; 11.  The  Incorporation  of  Companies  with  provincial  ob- 
jects ;  13.  Property  and  civil  rights  in  the  Province  ;  and  16^ 
generally  all  matters  of  a  merely  local  or  private  nature  in  the 
province.     Looking  to  the  enumerated  subjects  of  legislation  ex- 
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clusively  belonging  to  each  legislature,  the  division  between  the 
general  and  local  subjects  is  apparent  and  manifest. 

Now,  with  reference  to  this  contested  provincial  enactment, 
looking  to  its  object  and  intent  and  comparing  these  with  the 
legislative  powers  entrusted  to  the  local  or  provincial  legislature 
of  Quebec,  it  cannot  be  denied  that  the  Appellant,  the  Corpora- 
tion of  the  Union  St.  Jacques  is  of  the  eleemosynary  charucterj 
classed  in  the  1th  sub-section  j  that  it  does  fall  within  the  tenus  of 
the  13th  section  as  to  property  and  civil  rights  in  the  province  y 
and  that  it  is  not  excluded  from  the  general  terms  of  "a  matter 
of  a  merely  local  or  private  nature  in  the  province^'  :  as  included 
then  manifestly  within  these  local  subjects,  the  Provincial  Legis- 
lature has  passed  this  Act,  simply  as  a  settlement  of  claims  upon 
the  diminished  funds  of  the  Society,  between  the  Society  and  its 
beneficiaries,  with  the  view  to  the  maintaincnce  and  management 
of  the  Union  as  a  conttnuing  corporation,  the  Act  involving  in 
its  provisions  private  property  and  civil  rights  in  the  province, 
and  a  matter  of  a  merely  local  or  private  nature,  which  its  provi- 
sions have  regulated  between  the  parties  in  the  manner  proposed 
and  contemplated  by  its  managers,  as  a  settlement  enforced  under 
the  provisions  of  the  Act.  I  would  merely  add  that  as  between 
the  Corporation  and  the  recalcitrant  beneficiaries,  including  the 
Respondent,  considering  the  Act  of  Incorporation  as  nothing 
more  than  a  legislative  contract  touching  property  and  rights  be- 
tween them,  even  as  such  and  to  that  extent,  the  Act  is  mani- 
festly within  provincial  legislative  powers,  which  do  not  in  the 
compulsory  settlement  of  the  contract  difference  between  the  par- 
ties, necessarily  fall  within  the  exclusive  powers  of  the  general 
legislature,  as  for  bankruptcy  and  insolvency.  The  objection 
raised  upon  this  point  is  the  only  one  which  has  a  shadow  of 
plausibility  about  it,  and  yet  it  is  manifestly  untenable  and  un- 
founded. 

The  Provincial  Act  in  itself  may  also  be  tested  with  refer- 
rence  to  its  subjection  of  the  enumerated  exclusive  subject  of 
Bankruptcy  and  Insolvency  attributed  exclusively  to  the  Domi- 
nion Legislature,  by  the  fact  that  the  Dominion  has  made  a  gene- 
ral law  upon  the  Statutory  subject,  the  provisions  of  which  apply 
to  this  contention.  A  Statutory  Bankrupt  and  Insolvent  legis- 
lation had  been  in  force  in  the  two  Canadas  since  the  first  Insol- 
vent Act  of  1864,  which  was  continued  with  amendments  to  the 
time  of  the  making  of  the  Dominion  Law  for  Insolvency  in  1869, 
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which  repealed  the  provincial  enactments  and  substituted  a  gene- 
ral Dominion  Law  upon  the  subject.  By  the  Provincial  Act  of 
1864,  the  first  section  specially  enacts  that  **  the  Act  should  apply 
in  Lower  Canada  to  traders  onli/j"  **  and  in  Upper  Canada  to 
all  persons  whether  traders  or  not/*  and  this  provision  was  not 
interfered  with  in  the  subsequent  statutory  amendments  of  that 
Provincial  Act. 

By  the  Dominion  "  Act  respecting  Insolvency"  of  1869,  the 
Lower  Canada  statutory  restriction  is  extended  throughout  the 
Dominion  of  the  four  Provinces,  and  it  is  enacted  by  the  first 
Section  of  the  Dominion  Act  of  1869,  "This  Act  shall  apply  to 
to  traders  only."  Now  it  is  nothing  but  just  to  read  the  gene- 
ral subject  of  Bankruptcy  and  Insolvency  by  the  light  of  the  Do- 
minion L^slation  itself,  as  indicating  the  int^ent  of  that  l^is- 
lature  as  to  the  enumerated  subjects  for  its  action,  and  it  becomes 
undeniable  therefore,  that  the  Society,  the  Appellant  here  comes 
within  the  express  limitation  and  restriction  of  the  general  law, 
and  being  neither  in  character  nor  purpose  commercial  nor  a 
trader,  and  solely  and  simply  what  it  has  always  been,  a  chari- 
table and  eleemosynary  institution  in  and  for  the  Province  of 
Quebec,  the  Provincial  enactment  for  its  relief  can,  under  no 
circumstances,  be  brought  within  the  operation  of  the  laws  of 
Bankruptcy  and  Insolvency  attributed  to  the  Dominion  L^isla- 
ture. 

It  is  not  my  intention  to  examine  the  special  provisions  of  the 
act  in  question,  because,  assuming  the  act  to  be  within  the  local 
legislative  powers,  and  as  to  its  subject  matter  or  inducement 
mot  conflicting  with  the  general  exclusive  power  of  the  Dominion 
•  as  to  the  general  laws  of  bankruptcy  and  insolvency,  it  is  neces- 
•sarily  constitutional,  and  therefore  as  a  necessary  result,  its  pro- 
visions must  be  obeyed  and  observed  even  by  Courts  of  justice, 
as  being  within  the  class  of  matters  within  the  action  and  powers 
of  the  Provincial  Legislature.  I  will  merely  add  that  it  has 
received  its  proper  sanction  by  the  provincial  Governor,  it  has 
'not  been  disallowed  by  the  Governor  Greneral,  the  only  constitu- 
tional authority  capable  of  setting  it  aside  or  invalidating  it,  and 
that  it  stands  recorded  amongst  the  provincial  statutes  of  Quebec 
as  an  effective  provincial  statute  and  law,  with  legal  attributes 
for  its  existence  within  its  province,  equal  to  those  of  any  Do- 
minion or  Imperial  statute  in  the  Dominion  or  Great  Britain. 
In  the  face  then  of  these  supreme  powers  within  the  purview  of 
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its  jurisdiotioD,  the  Province  of  Quebec,  what  legal  authority  has 
been  given  to  the  provincial  Courts  of  justice  or  to  their  judges 
individually,  to  deny  to  the  Provincial  Legislature  the  supreme 
power  in  its  result,  to  enact  and  pass  this  provincial  act  ?  It  is 
manifest  that  the  provincial  act  in  question  here,  like  all  other 
l^islative  acts  which  come  before  the  constituted  judiciary,  are 
only  subjects  of  interpretation,  and  only  as  such  can  be  examined 
and  treated  by  courts  of  justice,  which  are  stopped  at  interpreta- 
tion, because  any  beyond  that  as  to  legislative  acts  is  legislation, 
which  it  is  idle  to  say,  courts  of  justice  have  no  authority  to  ex- 
ercise. Their  mission  ends  where  legislation  begins  and,  there- 
fore, it  is  of  primary  importance  to  keep  courts  of  justice  within, 
the  bounds  limited  by  law  for  subjects  such  as  these.  The 
powers  of  judiciary  in  such  a  case  can  only  be  interpretative, 
certainly  not  disallowing,  and  as  this  act  was  within  the  local 
powers  and  did  not  conflict  with  the  general  powers,  and  was  not 
disallowed  by  the  Dominion  Executive,  the  only  competent  or 
qualified  authority  for  that  purpose,  the  judgment  of  the  C.  C.  is. 
nothing  less  than  an  unauthorized  judicial  repeal  of  the  legisla- 
tive act.  It  is  objected  that  it  is  an  interference  with  the  law 
of  contracts  between  the  society  and  the  beneficiary,  but  even  in 
that  case  the  judiciary  have  no  repealing  power  ;  they  may  in- 
terpret, but  cannot  ignore  or  set  aside  a  legally  constituted  law, 
in  such  case  the  judiciary  are  powerless.  It  may  not  have  been 
a  right  thing  to  do,  it  may  even  have  been  unprecedented  ;  of  this 
I  am  not  called  upon  to  express  ihj  opinion,  but  the  Provincial 
L^slature  notwithstanding  had  the  power  to  do  it,  and  acted 
upon  their  powers.  The  parties  interested  had  their  recourse,, 
they  should  have  applied  in  time  to  the  Dominion  Executive  to 
exercise  its  power  of  disallowance  ;  there  is  no  other  legal  mod» 
of  evading  an  existing  Jict,  and  if  that  course  is  not  applied  for 
or  not  adopted,  the  Act,  of  necessity,  stands  supreme  as  a  law. 
Assuming  then,  that  the  Act  is,  in  all  respects,  valid  and  con- 
stitutional, the  rules  for  the  guidance  of  the  judiciary,  as  ap- 
plicable in  Great  Britain  in  respect  of  l^islative  Acts,  also 
govern  here.  Dwarris,  at  page  647,  says  "  the  general  and  re- 
ceived doctrine  certainly  is,  that  an  Act  of  Parliament,  of  which, 
the  terms  are  explicit  and  the  meaning  plain,  cannot  be  question^ 
ed,  or  its  authority  contradicted  in  any  court  of  justice."  Even 
in  the  United  Statos,  where  the  Constitution  has  given  to  the- 
judicature  the  power  and  right  of  examining  their  legislative^ 
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Acts,  that  power  is  restricted  to  the  discovery  of  violations  of 
the  constitution  or  of  its  provisions,  but  at  the  same  time  they 
all  admit,  as  a  settled  principle,  that  the  legislature  is  the 
supreme  power  in  the  State,  and  if  the  Act  be  within  the  con- 
stitution, in  other  words,  within  the  powers  attributed  to  the 
exercise  of  the  action  of  the  Legislature,  it  is  paramount  to  all 
judicial  authority,  and  per  force  must  be  obeyed  by  courts  of 
justice,  who  are  only  the  ministers  and  expounders  and  not  the 
makers  of  existing  laws.  It  is  within  the  principle  of  the 
supreme  power  of  the  legislature  that  what  are  denominated 
private  acts  of  parliament,  introduced  and  passed  for  the  settle- 
ment of  particular  matters  or  estates,  are  not  only  considered  but 
at  the  same  time  upheld  as  common  assurances  a niongst  those  in- 
terested in  their  provisions,  but  do  not  go  beyond  to  strangers  or 
parties  not  interested  in  them,  the  rule  being  founded  in  wisdom 
and  justice,  because  as  it  is  laid  down  "  every  person  is  con- 
sidered as  assenting  to  a  public  act,  yet  he  is  not  so  far  a  party 
as  to  give  up  his  interest."  It  is  true  this  act  may  be  called  a 
I)rivate  act,  although  it  is  designated  as  a  public  act,  by  the  Legis- 
lature, yet  it  may  be  observed  that  however  supreme  the  power 
of  the  Lefiislature  may  be  in  such  cases  of  binding  private  rights 
by  acts  of  parliament,  caution  should  be  duly  exercised  in  refer- 
ence to  them.  Still,  whether  public  or  private,  the  act  is  exis- 
ting law,  and  in  a  case  of  an  act  of  the  Legislature  of  Ontario, 
such  a  private  act  as  this  was  upheld  by  the  Court  of  Appeals 
for  that  Province.  There,  it  was  an  act  by  which  an  important 
condition  of  a  duly  executed  and  recognized  will  was  set  aside 
and  controled  by  an  act  of  that  legislature,  which  like  this,  was 
assented  to  and  stood  allowed.  I  refer  to  the  case  of  the  will  of 
the  late  Hon.  Mr.  Goodhue.  Chief-Justice  Draper  and  five 
other  Judges  of  the  Court  concurred  in  opinion  as  to  the  legis- 
lative validity  of  the  act,  although  they  differed  as  to  the  expres- 
sion and  interpretation  of  the  terms  enacted  in  it.  I  cannot  do 
better  than  repeat  some  of  the  citations  made  in  that  case  as  to 
the  assumption  by  courts  of  justice  to  override  [a  legislative  act. 
In  Logan  vs.  Burslem,  4  Moo,  P.  C.  C.  S.  296,  Lord  Campbell 
says  :  "  As  to  what  has  been  said  as  to  a  law  not  binding  if  it 
be  contrary  to  reason,  that  can  receive  no  countenance  from  any 
court  of  justice  whatever.  A  court  of  justice  cannot  set  itself 
above  the  legislature.  It  must  suppose  that  what  the  legislature 
has  enacted  is  reasonable,  and  all  therefore  that  we  can  do  is  to 
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try  to  find  out  what  the  legislature  intended.  If  a  literal  trans- 
lation or  construction  of  the  words  would  lead  to  an  injustice  or 
absurdity,  another  construction  possibly  might  be  put  on  them, 
but  still  it  is  a  question  of  construction — there  is  no  power  of 
•dispensation  from  the  words  used  by  the  legislature."  Mr.  Sedg- 
wick, in  his  Treatise  upon  Statutory  and  Constitutional  Law, 
argues  unanswerably  that  the  judiciary  have  no  right  whatever 
to  set  aside,  or  arrest  or  nullify  a  law  passed  in  relation  to  a  sub- 
ject within  the  scope  of  legislative  authority,  on  the  ground,  that 
it  conflicts  with  their  notions  of  natural  right,  abstract  justice  or 
sound  morality,  p.  187.  And  Chancellor  Kent,  1  Com.  408, 
writes,  "  where  it  is  said  that  a  statute  is  contrary  to  na'tural 
equity  or  reason,  or  repugnant,  or  impossible  to  be  performed, 
the  cases  are  understood  to  mean  that  the  Court  is  to  give  them 
a  reasonable  construction.  They  will  not,  out  of  respect  and 
duty  to  the  law  giver,  presume  that  every  unjust  or  absurd  con- 
sequence was  within  the  contemplation  of  the  law,  but  if  it 
should  happen  to  be  too  palpable  to  meet  with  but  one  construc- 
tion, there  is  no  doubt  in  the  English  law  of  the  binding  eflBcacy 
of  the  statute."  To  the  opinions  of  these  able  men  might  be 
•added  those  of  other  eminent  jurists.  Sir  W.  Bhickstone,  for  ex- 
ample, ambngst  the  number  who  fully  corroborate  what  is  above 
stated.  Now,  if  unreasonable  acts  of  Parliament  are  not  thus 
by  authorities  cited,  allowed  to  be  set  aside  by  courts  of  justice, 
because,  as  old  Chief  Justice  Hale,  cited  by  Dwarris,  says  "  it 
was  magis  congruum  that  Acts  of  Parliament  should  be  correct- 
ed by  the  same  pen  that  drew  them,  than  be  dashed  to  pieces 
by  the  opinion  of  a  few  judges  ;  "  or,  as  observed  by  Lord 
Chancellor  Ellesmere,  "  that  when  the  three  estates  have  spent 
'^  their  labour  in  making  a  law,  three  judges  on  the  bench  shall 
**  destroy  and  frustrate  their  pains,  advancing  the  reason  of  a 
^'  particular  court  above  the  judgment  of  all  the  realm,"  it  is 
manifest  that  an  act  within  the  precise  power  of  the  Provincial 
Legislature  to  enact,  cannot  be  ignored  by  our  courts  of  justice. 
There  is  nothing,  therefore,  to  sustain  the  opinion  that  the 
provincial  courts  have  jurisdiction  to  override  or  set  aside  pro- 
vincial legislative  acts  coming  within  the  classes  of  matters  as 
above  enumerated  in  the  92nd  section  of  the  Dominion  Act. 
And  here  I  may  be  again  permitted  to  say,  that  as  to  the  object 
of  the  Act  in  question  falling  within  the  exclusive  power  of 
Dominion  legislation  as  being  a  matter  of  bankruptcy  and  insol- 


460  THE  UNION   ST.   JACQUES  CASE. 

vency  reserved  for  the  Dominion  Legislature,  Judga  Caron  Bas 
folly  answered  this  objection,  and  I  shall  not  further  remark 
upon  it.  Upon  the  whole  I  consider  that  the  Statutes  of  the 
Quebec  Legislature  are  binding  upon  all  the  residents  in  the  pro- 
vince, when  made  in  relation  to  the  matters  within  the  Provincial 
Legislature,  that  the  Statute  in  question  in  this  case  is  valid  and 
binding  upon  the  parties  affected  thereby  and  upon  this  and  all 
Courts  of  Justice  of  Quebec,  and  that  the  judgment  of  the-. 
Circuit  Court  to  use  its  own  expression,  is  unconstitutional,  and 
in  effect  and  fact  an  unauthorized  judicial  repeal  of  the  Act  and 
an  illegal  assumption  of  disallowance  only  left  to  the  Governor 
General  J  and  therefore  that  the  judgment  appealed  from  is  in-^ 
correct  and  ought  to  be  set  aside. 

Duval,  C.  J. 

In  my  opinion  the  question  is  of  very  easy  solution.  It  is  un- 
doubtedly true  that  the  authority  of  the  Imperial  Parliament  is^- 
supreme,  and  in  the  exercise  of  that  authority  the  Imperial  Par- 
liament cannot  be  controlled  by  the  judinial  power.  Such  is  the 
recognized  doctrine  in  England,  contested  by  no  one  ;  and  I 
must  say  it  is  a  surprise  to  me  to  hear  a  great  deal  of  learning 
expended  for  the  purpose  of  establishing  principles  which  were 
elementary,  and  which  no  lawyer  in  his  senses  would  think  of 
questioniong.  The  authority  of  the  Imperial  Parliament  is  un- 
doubtedly supreme.  It  must  be  obeyed  without  questioning  the 
authority  of  any  of  its  enactments.  But  our  Local  Legis- 
lature is  not  supreme.  I  have  heard  with  surprise  the  words 
'^  omnipotent  and  supreme,''  applied  to  our  local  legislature.  It 
is  neither  the  one,  nor  the  other.  And  when  the  Imperial  Par- 
liament said  to  the  Local  Legislature  : — Thus  far  may  you  go 
and  no  farther,  and  the  Local  Legislature  transgresses  that  limits 
whom  were  the  Courts  to  obey  ?  I  answer  that  it  is  the  Impe- 
rial authority  which  must  pass  unquestioned,  and  the  Courts  are 
bound  to  disregard  anything  at  variance  with  that  authority,  lik, 
doing  so,  the  Courts  do  not  disallow  the  Act  of  the  Local  Legis> 
lature  ;  they  simply  say  that  they  oanuot  obey  it,  any  more  thao 
if  the  Corporation  of  Montreal  or  Quebec  had  undertaken  to 
pass  rules  on  the  subject.  Th3  pDwers  of  our  Local  Legislature 
are  defined  in  express  terms,  and  the  subject  oP  insolvency  is  not 
within  their  functions.  If  the  Union  St.  Jacques  was  îniolvent^ 
on  what  principle  could  the  Local  Leg' slat ure  interfere?     If  it. 
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was  not  insolvent,  the  rights  of  the  plaintiff  had  been  unjustifi- 
ably interfered  with.  What  would  be  said  of  an  Act  of  the  Leg- 
islsture  of  Quebec,  enacting  that  a  man  who  had  sold  his  house 
for  £1,500  should  take  £1,250?  This  would  bo  so  glaring  a 
case  as  to  call  for  no  argument.  The  Courts  would  have  no  hesi- 
tation in  interfering.  The  authority  of  Blackstone  had  been 
citeà  in  support  of  the  pofc*ition  that  there  is  no  authority  in  the 
Courts  to  correct  a  wrong  done  by  Parliament.  I  admit  that. 
But  when  had  the  Imperial  Parliament  in  modern  times  inter- 
fered with  private  contracts  ?  From  what  had  been  said,  it  was 
evident  that  the  Legislature  of  Quebec  had  exceeded  the  powers 
assigned  to  it.  Could  this  Court  interfere  ?  I  hold  that  the 
judges  were  bound  to  look  to  the  Act  of  the  Imperial  Parliament, 
and  to  obey  it.  Take  another  instance-  Criminal  law  was  one 
of  the  subjects  taken  out  of  the  power  of  the  Local  Legislature. 
If,  then,  the  Local  Legislature  assume  to  legislate  on  the  sub- 
ject, would  any  judge  sentence  a  man  to  the  penitentiary  under 
Act  of  the  Local  Parliament  ?  Where  then  was  the  limit  to  be 
placed,  or  the  line  of  distinction  to  be  drawn  ?  Either  the  Court 
had  no  power  to  interfere,  or  it  had.  It  must  either  satisfy  itself 
that  the  Act  was  legal,  or  it  must  blindly  obey,  and  say  that  it  is 
not  answerable  for  the  consequences.  The  majority  of  dhe  Court 
had  for  these  reosons  come  to  the  conclusion  to  confirm  the  judg- 
ment which  had  very  properly  been  rendered  by  Mr.  Justice 
Torrance. 

Drummond,  J. 

The  question  is  whether  the  Courts  of  this  countrji  have  power 
to  refuse  obedience  to  the  Local  Legislatures.  The  English  au- 
thorities cited  are  not  applicable,  because  they  apply  to  the  Im- 
perial Parliament;  but  here  we  are  under  a  Federal  system, 
and  the  judgment  of  the  majority  of  the  Court  has  the  effect  not 
to  destroy,  but  to  maintain  the  power  of  the  Imperial  Legisla- 
ture. The  judgment  of  Mr.  Justice  Torrance  expresses  my  view 
of  the  whole  question  in  clear  and  express  terms.  There  could 
be  no  doubt  whatever  in  m}^  opinion  that  the  Courts  not  only 
have  a  right,  but  are  bound  to  refuse  obedience  to  the  commands 
of  the  Local  Legislature,  when  such  commands  are  contrary  to 
an  Imperial  law.  The  only  quession  in  the  case  which  admitted 
of  any  difficulty  was,  whether  the  Act  of  the  Quebec  Legislature 
had  interfered  with  matters  of  insolvency.  On  this  point  I  am 
Vol.  II.  FP  No.  4. 
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with  the  plaintiff.  The  British  Parliament  has  laid  down  the 
limits  within  which  the  Local  Legislatures  have  authority  to  act, 
and  beyond  these  limits  they  cannot  go.  If  they  legislate  be- 
yond their  powers,  their  enactments  are  no  more  binding  than 
the  rules  and  regulations  of  any  other  unauthorized  body.  The 
simple  sanction  of  the  Governor-General  could  not  give  validity 
to  an  act  beyond  the  powers  of  the  Local  Legislature. 

Monk,  J. 

I  agree  with  my  colleagues  the  Chief  Justice  and  Mr.  Justice 
Drumnioud  in  this  ca>o. 

At  the  time  of  the  argument,  I  was  inclined  to  £he  opinion  ex- 
pressed by  Judges  Caron  and  Badgley,  but  upon  careful  condi- 
doration,  I  think  we  have  the  right,  and  that  in  ftict,  it  is  our 
duty,  to  disregard  a  law  of  the  local  Parliament  if  it  be  in  con- 
flict with  the  Imperial  Act  which  confers  a  Constitution  upon 
the  Dominion.  It  is  .satisfactory  to  me  to  know  that  my  brother 
Caron  is  also  of  that  opinion,  though  he  differs  from  the  Court 
upon  the  ground  tliat  there  is  no  conflict  in  this  case.  Several 
IcanioJ  Judges  of  the  Dominion  and  many  text-writers,  whose 
decisions  and  authority  are  applicable  to  this  case,  uphold  that 
view,  and  I  therefore  readily  yield  to  what  appears  to  be  the 
more  approved  doctrine. 

It  is  said  that  our  decision  will  lead  to  consequences  of  the 
gravest  character.  If  this  be  so,  the  fault  is  not  ours  ;  we  have 
the  Imperial  Act,  which  undoubtedly  we  are  bound  to  obey  and 
to  enforce.  If  we  find  a  local  law  in  conflict  with  its  provisions, 
we  have  no  more  right  to  give  that  eftect,  than  we  should  a  Bye- 
law  of  the  Corporation  contrary  to  a  local  law. 

But  assuming  this  doctrine  as  to  the  powers  and  duties  of  this 
Court  to  be  sound,  does  this  Act  transgress  the  Dominion  Act? 
Does  then  exist  the  conflict  contended  for  by  the  Respondent  ? 

It  is  argued  and  with  considerable  force,  I  think,  that  only 
general  legislation  on  Insolvency  was  reserved  to  the  Dominion 
or  Federal  Parliament  and  that  this  Act  not  possessing  that 
character,  it  does  not  come  within  the  prohibition.  The  law, 
however,  does  not,  expressly  or  by  clear  implication,  make  that 
distinction,  and,  in  that  case,  this  Court  would  not  probably  feel 
justified  in  doing  so.  The  local  Act  says  in  plain  English  that 
the  Union  St.  Jacques ^  being  Insolvent,  unable  to  meet  its  lia- 
bilities and  engagements  and  not  being  able  to  induce  the  Res- 
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pondent  and  other  ladies  to  accept  a  composition,  the  power  of 
the  local  Parliament  is  invoked  to  legalize  a  redaction  of  the 
claims,  in  other  words,  to  compel  the  interested  parties  to  accept 
■A  forced  composition.  All  this  is  said  and  enacted,  in  less  pre- 
cise, in  milder  words,  yet,  this  is  a  concise  statement  of  the  case. 
The  whole  act  means  insolvency  and  forced  composition  ;  nothing 
more  and  nothing  less. 

If  this  be  true,  then  the  letter  of  the  Imperial  Act  is  plainly 
riolated  and,  although  I  have  some  doubts  as  to  whether  that 
statute  meant  to  prohibit  the  local  Parliament  from  legislating 
on  Insolvency  in  matters  of  the  nature  brought  before  us,  yet 
there  is  a  judgment  of  the  Court  below,  and  my  doubts  are  not 
strong  enough  to  induce  me  to  disturb  it  more  especially  under 
the  circumstances  of  this  case. 


WILLS  AND  INTESTACY. 

Our  correspondent  at  St.  John,  N.B.,  has  sent  us  the  following 
answer  to  the  Hon.  J.  H.  Gray's  last  article  on  this  subject. 

St.  John,  18th  July,  1872. 

I  have  just  seen  the  April  number  of  La  Revue  Critique,  con- 
taining  Mr.  Gray's  answer  to  my  observations  upon  his  article 
on  "  Wills  and  Intestacy,"  and  I  take  the  earliest  opportunity  of 
stating  that  I  think  his  reference  to  the  Provincial  Act,  21  Vict., 
c.  26,  which  he  quotes  on  page  152,  does  not  in  any  way  support 
his  position. 

I  was  quite  aware  of  that  Act  when  I  wrote  my  communica- 
tion, but  did  not  refer  to  it,  because  I  never  supposed  that  it 
could  be  contended  that  the  effect  of  it  was  to  make  any  other 
change  in  the  law  of  inheritance  than  to  deprive  the  heir-at-law 
of  the  double  portion  of  the  real  estate,  which,  till  then,  he  had 
been  entitled  to,  leaving  the  other  branch  of  the  law,  namely,  the 
distribution  among  the  next  of  kin,  where  the  intestate  left  no 
children,  just  at  it  was  under  the  Act  26,  Geo.  3,  c.  3. 

Mr.  Gray  seems  to  rely  upon  the  omission  of  the  words  "  heir- 
at-law''  in  the  Act  21,  Vict.  c.  26,  as  supporting  his  view  ;  but 
I  cannot  see  any  force  in  that  argument,  because  now,  there  is  no 
*^  heir  at  law"  in  the  sense  in  which  that  term  was  previously 
HS3d,  the  preference  given  to  the  eldest  son  by  the  common  law, 
and  by  one  Act  26,  Geo.  3,  in  a  limited  degree,  having  been 
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abolished  by  the  Act  21  Vict.,  c.  26,  which  divides  the  real  es- 
tate among  all  the  children  equally,  any  reference  then  to  the 
heir  at  law  in  this  Act,  would  be,  to  say  the  least,  meaningless. 

As  a  judicial  construction  had  been  given  to  the  words  "  next 
of  kindred,"  when  applied  to  the  distribution  of  real  estate,  by 
the  case  of  Doe  v.  Crane,  decided  in  1846,  it  must  be  presumed 
that  when  in  the  year  1858,  the  Legislature  used  the  same  words 
in  the  Act  21  Vict.,  c.  26,  in  reference  to  the  same  subject  mat- 
ters, they  intended  them  to  have  the  same  meaning  which  had 
already  been  judicially  assigned  to  them,  and  that  if  they  had 
intended  to  alter  that  interpretation,  and  to  give  to  those  words 
the  meaning  contended  for  by  Mr.  Gray,  they  would  certainly 
have  used  some  language  to  shew  that  such  was  their  intention. 
In  the  absence  of  the  slightest  indication  of  such  an  intended 
change,  the  only  construction  that  can  properly  be  given  to  the 
Act  21  Vict.,  c.  26,  is,  that  the  Legislature  only  intended  to  alter 
so  much  of  the  previous  law,  as  gave  the  heir-at-law  a  double 
portion  of  the  real  estate,  and  that  they  did  not  intend  to  make, 
and  have  not  made  any  change  in  the  other  part  of  the  Act,  re- 
lating to  the  next  of  kin,  and  which,  consequently,  remains  as  it 
was  established  by  the  case  of  Doe  v.  Crane. 

The  idea  put  forward  by  Mr.  Gray  as  to  the  construction  of 
this  Act,  is  I  believe,  a  novelty  in  this  Province,  unheard  of 
hitherto,  by  either  the  Bench  or  the  Bar,  and  I  venture  to  affirm 
that  his  construction  cannot  possibly  be  sustained. 
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L3  Comité  judiciaire  du  Conseil  Privé  est  un  tribunal  devant 
lequel  un  nombre  assez  considérable  de  nos  concitoyens  vont  de- 
mander justice  et  sur  la  composition  et  les  habitudes  duquel  il 
règne  en  général  d'assez  vagues  notions. 

Voici  ce  qu'en  disait  récemment  le  London  Times  : 

THE  JUDICIAL  COMMITTEE. 

The  evidence  taken  before  the  Select  Committee  of  the  House  of 
Xiords  on  the  working  of  the  appellate  jurisdiction  exercised  by  that 
House  and  by  the  Privy  Council,  has  recently  been  issued.  Mr.  Henry 
Heeve,  the  Registrar  of  the  Privy  Council,  gave  an  account  of  the 
•constitution  and  practice  of  the  Judicial  committee.  It  appears  that 
the  Lord  President  of  the  Council,  a  political  functionar>',  has  to  set- 
tle (with  the  aid  of  information  furnished  by  the  Registrar)  what 
members  of  the  Judicial  Committee  shall  be  summoned  to  sit  in  any 
case  that  is  coming  on.  The  present  Lord  President,  the  Marquis  of 
Ripon,  intimated  to  the  Registrar  that  in  "  purely  legal  cases  "  the 
Lord  Chancellor  is  the  fittest  person  to  direct  what  members  it  is  pro- 
per to  summon,  and,  consequently,  Mr.  Reeve  has  communicated  more 
ivith  the  Lord  Chancellor  and  less  with  the  Lord  President  than  he 
had  been  in  the  habit  of  doing  before.  But  he  observes  that  many 
Lord  Presidents  have  taken  a  very  active  part,  and  themselves  decid- 
ed on  the  composition  of  the  Committee  to  sit  upon  a  particular  case. 
He  mentions  that  the  recent  appointment  of  paid  members  has  cer- 
tainly not  superseded  the  other  members.  In  the  Gorham  case  the 
whole  of  the  Judicial  Committee  were  summoned.  The  Lord  Presi- 
dent thought  the  Bennett  case  a  matter  of  considerable  public  interest 
to  the  Church  ;  the  Registrrar  mentioned  to  him  the  course  pursued 
in  the  Gorham  case,  and  again  a  step  was  taken  which  the  Registrar 
describes  as  "  not  very  common  ;"  a  letter  was  written  to  every  mem- 
ber of  the  Judicial  Committee  asking  whether  he  would  attend.  In 
reference  to  intervening  ecclesiastical  causes,  the  Westerton  case,  the 
J^urchas  c&sej  the  Voysey  case,  and  the  case  connected  with  Essayé  and 
Rewiews^  the  Re^strar  says, — "  We  summoned  a  very  considerable 
number  of  the  members  ;  in  all  those  cases  I  took  precise  directions 
«ither  from  the  Lord  President  or  the  Lord  Chancellor."  The  Mar- 
quis of  Salisbury  suggested  that  the  practice  of  summoning  the 
-Court  is  "characterized  by  a  certain  amount  of  vagueness."  The 
Lord  President  reminded  the  Registrar  that  no  reference  was  made  to 
iiim  in  the  Purchas  case  *,  and  the  Registrar  answered  that  in  that 
case  he  took  the  directions  of  the  Lord  Chancellor.     Mr.  Reeve  stated 
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further  in  answer  to  questions  put  to  him,  that  it  happened  once — 
viz.,  in  the  Pure  has  case,  that  a  moiety  of  the  Court  consisted  of  privy 
councillors  not  being  lawyers.      The  case  was  heard  by  only  fon^ 
memberH,  and  two  of  them  were  prelates.     Lord  Westbury,  in  the 
course  of  the  examination  of  Mr.  fleeve,  inquired  whether  what  had 
occurred  was  not  this  : — That  there  having  been  some  complaint  or 
some  murmur,  with  regard  to  summoning  individual  Judges,  the  con- 
clusion arrived  at  in  the  Bennett  case  was  that,  instead  of  picking  out- 
Judges,  it  would  be  better  to  send  a  general  circular  to  all  the  mem- 
pers  of  the  Judicial  Committee  ;  and  the  Registrar  answered  that  it 
was  so.     It  has  never  been  settled  whether  a  member  of  the  Judicial 
Committee  not  summoned  or  invited  may  attend.     Another  question 
arose  : — In  the  Orders  made  in  1627,  "  to  be  observed  in  assemblies  of 
the  Council,"  it  is  directed   that  a  decision  is  to  be    "  by  the  most 
voices,''  but  that  "  no  publication  is  afterwards  to  be  made  by  any 
man  how  the  particular  voices  and  opinions  went."     The  Star  Cham- 
ber was  then  exercising  jurisdiction  ;    but  it  is   considered  that  the 
practice  and  traditions  of  the  Privy  Council  have  not  been  affected  by 
the  abolition  of  the  powers  exercised  by  the  Star  Chamber,  which- 
was  a  Committee  of  the  Privy  Council.     The  rule  was  observed  for 
two  centuries,  and  was  departed  from  in  the  Gorkam  case.     The  prac- 
tise has  always  been  that  when  the  Judicial  Committee  have  delibe- 
rated in  private,  some  member  is  asked  to  draw  up  the  judgment  of 
the  Committee,  or  of  the  majority  ;  that  document  is  generally  sent 
to  the  Registrar  of  the  Council,  printed  confidentially  at  the  Cabinet 
Press,  and  circulated  among  the  members  of  the  Committee  who 
heard  the  case.     These  make  notes  upon  it,  and  suggest  any  altera- 
tion they  think  desirable,  until  at  last  it  is  got  into  a  form  which  em- 
bodies the  opinion  of  their  Lordships  or  of  the  majority  of  them.     It 
purports  to  be  the  opinion  of  '<  the  Committee,"  and  no  mention  is 
made  of  differences  of  opinion.     The  Registrar  considers  that  "  the 
Crown  would  be  extremely  embarrassed  if,  on  applying  to  a  Commit- 
tee of  its  Privy  Council  for  advice,  It  were  told  that  three  members  of 
the  Committee  were  of  one  opinion  and  two  of  another  ;  the   Crown 
requires  a  decisive  opinion  upon  which  to  act."     Lord  Chelmsford 
came  to  the  help  of  the  witness  by  observing,  in  the  form  of  putting 
a  question,  that  the  Crown  does  not  necessarily  understand  that  the 
recommendation  is  the  unanimous  opinion  of  the  Committee.     Lord 
Westbury,  in  another  question,  made  the  not  unreasonable  suggestion 
that  it  seems  right  that  the  truth  should  be  stated  to  the  Crown.     The 
public  and  the  profession  also  might  as  well  be  allowed  to  have  the 
means  of  weighing  the  value  of  the  decision.     It  appears,  however, 
that  shortly  after  the  creation  of  the  Judicial  Committee  this  ques- 
tion of  the  publication  or  concealment  of  votes  arose  ;  the  first  time 
there  was  a  difference  of  opinion,  some  of  their  Lordships  were  an- 
xious to  express  their  opinions.     The  Court  consisted  at  that  time  of 
Lord  Brougham,  Mr.  Baron  Parke,  and  other  Judges.     The  ancient. 
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rule  of  1627  was  brought  before  them  by  Mr.  Greville,  then  Clerk  cf 
the  Council,  and  after  careful  consideration,  they  arrived  at  the  con- 
clusion that  it  was  desirable  to  adhere  to  the  old  rule,  and  to  con- 
firm it  by  their  own  practice.  But  it  has  not  betn  strictly  adhered 
to.  In  the  Gotham  case,  Vice-Chancellor  Knight-Bruce,  in  the  secret 
deliberations  of  the  Committee,  read  a  paper  extremely  adverse  to 
the  conclusion  of  the  majority,  and  earnestly  requested  his  colleague» 
to  allow  it  to  be  stated  that  he  did  not  concur  in  the  judgment;  and 
the  Committee  thought  it  right  to*  defer  to  his  wishes,  and  to  îin- 
nounce,  "Vice-Chancellor  Knight-Bruce  wishes  it  to  be  stated  that  he 
does  not  concur  in  this  judgment."  In  a  subsequent  case,  that  of 
the  Essays  and  Reviews^  the  Lord  Chancellor,  after  delivering  the 
judgment,  added,  "  The  Archbishop  of  Canterbury  and  the  Archbishop 
of  York  wish  it  to  be  understood  that  they  do  not  concur  in  the  lat- 
ter part  of  this  judgment,"  with  reference  to  a  particular  article.  Mr. 
Reeve  observes  that  this  is  the  utmost  that  has  been  done,  and  no 
reason  for  dissenting  has  ever  yet  been  stated  ;  but  it  is  difficult  to 
see  the  wisdom  of  this  restriction,  peculiar  to  this  court.  It  may  be 
observed  that  when  the  Judicial  Committee  was  established  in  1833, 
no  Bishops  were  members  of  it  ;  one  of  the  first  ecclesiastical  cases 
heard  before  it  was  that  of  "  EsXcourt  vs.  Mastin,"  which  determined 
the  very  important  question  of  the  validity  of  lay  baptism,  and  no 
Prelates  were  present.  In  1 840,  the  Church  Discipline  Act  was  passed, 
and  it  is  only  by  virtue  of  that  Act  that  Bishops  are  members  of  the 
Judicial  Committee.  An  appeal  under  that  statute  cannot  be  heard 
without  them.  Gorham's  case  was  not  under  that  Act  ;  it  was  a  case 
ef'whBXi^  Q9.\\Q(i  duplex  querela.  But  the  then  Lord  President,  Lord 
Landsdowne,  was  of  opinion  that  it  was  exceedingly  desirable  that 
the  Prelates  who  were  Privy  Councillors  should  attend,  and  letters 
were  written  to  them  conveying  Her  Majesty's  express  commands  to 
them  to  attend  ;  but  they  had  no  vote.  Any  Privy  Councillor  may 
be  summoned  to  attend  at  the  sittings  of  the  Judicial  Committee  ; 
and  many  do  attend.  Indian  Judges,  appointed  assessors  attend  ;  the 
Colonial  Secretary  has  attended,  and  sometimes  the  Home  Secretary. 
He  has  not  a  vote,  but  he  may  express  his  opinion.  That  is  what 
the  Bishops  did  in  the  Gorham  case  ;  they  all  expressed  their  opinions» 
But  what  they  said  was  not  made  known  to  the  public. 

Une  lettre  de  Londres,  d'une  date  toute  récente  transmet  le» 
informations  suivantes,  de  la  part  d'un  citoyen  de  Montréal,  an- 
cien aTOcat  :  "  Devant  cette  Cour,  tout  se  fait  et  se  passe  simple- 
ment, sans  bruit,  sans  effet,  sans  éloquence.  L'éloquence  serait 
non  seulement  inutile,  mais  nuisible.  La  Cour  se  tient  dans  une 
salle  de  trente  pieds  carrés,  dont  les  quatre  murs  sont  couverts  de 
livres.  Quoique  l'accès  en  soit  libre  au  public,  c'est  à  peine  si 
l'on  y  voit  trois  ou  quatre  personnes  à  la  ,fois,  durant  les  plai- 
doiries.    Un  petit  espace  est  réservé  aux  avocats  seuls,  les  eolli- 
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citeurs  n'y  ayant  pas  accès.  Ces  derniers  sont  assis  derrière 
leurs  Counsel  respectifs,  sur  des  bancs  à  part  et  séparés  par  une 
cloison  de  trois  à  quatre  pieds  de  hauteur.  Les  juges  au  nombre 
de  cinq  sont  assis  de  chaque  coté  d'une  table  verte  et  de  plein 
pied, — c'ost-à-dirc  sans  trône  et  même  sans  estrade,  comme  chez 
nous.  L'extrémité  inférieure  de  cette  table  oblongue,  s'appuie 
contre  un  grillage  à  hauteur  de  ceinture,  qui  sépare  les  avocats 
des  juges  et  au  centre  de  laquelle  vient  se  placer  l'avocat  pour 
plaider,  en  sorte  qu'il  n'aurait  qu'à  étendre  le  bras  pour  toucher 
les  juges  assis  le  plus  près  de  lui.  On  comprend  facilement  que 
ces  dispositions  ne  prêtent  guôres  a  l'éloquence.  On  se  parle 
face  à  face,  comme  dans  un  salon.  Le  fait  est  que  c'est,  dans 
toute  la  force  du  term?,  une  argumentation,  très  souvent  inter- 
rompue par  les  questions  des  juges,  où  le  coloris  et  l'équivoque 
n'ont  pas  de  place.  Les  juges  ne  s'impatientent  pas,  ils  ne  vous 
pressent  pas  ;  mais  ils  vous  questionnent  jusqu'à  ce  qu'ils  se 
soient  formé  une  conviction.  Puis  entre  eux  et  de  la  même  voix 
qu'ils  parlent  aux  avocate,  ils  échangent  leurs  observations,  en 
sorte  que  leur  délibéré  se  fait  pour  ainsi  dire  séance  tenante 
et  qu'on  peut  dire  à  l'avance  quel  sera  le  jugement.  Ce  terre-à- 
terre  toutefois  est  aussi  ouvert  aux  ressources  sérieuses  de  l'avo- 
cat qu'il  l'est  peu  à  l'éloquence.  J'ai  été  rempli  d'admiration 
par  la  plaidoirie  d'un  Conseil  de  la  Keine,  dans  une  cause  du 
Canada.  Les  plaideurs  du  Canada  doublent  leurs  chances  de 
succès  en  envoyant  leurs  avocats  assister  à  la  plaidoierie  et  aux 
conférences  préparatoires  avec  leur  Counsel.  Je  suis  d'avis  que 
si  vous  avez  k  Londres  de  bons  avocats  avec  lesquels  ceux  du 
Canada  ont  eu  le  temps  de  bien  s'entendre  et  se  concerter,  il  vaut 
mieux  laisser  plaider  les  avocats  anglais  ;  car  ils  connaissent  les 
dispositions  des  juges,  la  manière  de  convaincre  chacun  d'eux; 
ils  savent  quand  et  jusqu'où  parler  et  quand  s'arrêter.  L'avocat 
canadien,  étant  à  leur  coude,  pour  suggérer,  corriger,  au  besoin 
même  prendre  la  parole,  son  rôle  consisterait  à  surveiller  et  faire 
face  à  l'imprévu.  Si  D.  .  .  gagne  sa  cause,*  il  le  devra  à  sa 
présence  ici  ;  car  il  a  été  fait  une  objection  qui,  s'il  n'eut  pas  été 
présent,  eut  été  fatale  à  sa  cause  ;  déjà  tous  les  juges  étaient 
contre  lui.  Il  n'a  eu  qu'à  citer  un  article  de  notre  code  et  à  le 
commenter  (ce  que  n'eût  pu  faire  son  collègue  anglais)  et  il  a 
ramené  les  juges.  Cela  seul  valait  tous  les  frais  de  son  voyage. 
De  son  coté,  l'adversaire  de  D.  assure  que  jamais  son  avocat  n'eut 

•  Une  déx-êclie  nous  a  appris  ilepui«  qu'il  l'a  gagnée. 
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Tait  ce  qui  a  tellement  excité  mon  admiration,  s'il  n'était  pas 
venu  le  forcer  à  étudier  sa  cause,  en  travaillant  avec  lui.  Et  il 
parait  que  lorsque  les  Conseils  de  la  Reine  d'ici  étudient  une 
cause,  ils  en  ont  vu  le  fond  en  peu  de  temps  et  n'en  perdent  aucun 
•détail  utile.  Il  y  a  ici  des  causes  venant  de  toutes  les  parties  du 
inonde.  Après  une  cause  du  Canada,  il  en  vient  une  autre  de 
Dehli,  de  Calcutta,  de  Malte,  de  Gibraltar,  de  l'Isle  Maurice,  de 
la  Guyanne,  &c.,  &c.  Il  faut  un  grand  fond  de  connaissances 
universelles  et  l'habitude  d'étudier  vite  pour  se  plier  à  tant  de 
iîégislations  variées.  Naturellement  il  en  faut  encore  supposer 
♦d'avantage  chez  les  juges.  Mais  ici  comme  chez  nous,  et  partout 
la  partie  ardue  de  l'étude  est  dévolue  à  l'avocat.  Les  juges 
ne  se  donnent  pas  la  mission  de  connaître  les  causes  mieux  que 
les  parties  intéressées  et  ils  les  jugent,  sur  les  prétentions  qui 
leur  ont  été  exposées  et  non  sur  des  points  qu'ils  pourraient  dé- 
couvrir eux-mêmes.  Ils  ont  l'expérience  de  la  vie  légale  et  le 
«ens  de  la  justice  au  plus  haut  degré  de  développement  et  ils  sen- 
tent que,  juger  un  plaideur  sur  un  point  qui  n'a  pas  été  l'objet 
^'un  débat  devant  eux,  ce  serait  le  juger  sans  l'entendre,  c'est-à- 
•dire  sans  instruire  son  procès.  Pour  moi  qui  n'ai  plus  de  cause 
à  perdre  ou  à  gagner,  cela  me  semble  être  indiscutablement  juste. 
La  haute  idée  que  je  me  suis  formée  de  la  manière  d'administrer 
la  justice  ici,  m'a  rendu  assez  insouciant  à  l'égard  des  formes 
solennelles  que  prennent  mos  cours  canadiennes.  L'on  n'est  pas 
formaliste  au  Conseil  Privé.  Les  juges  siègent  habillés  comme 
•de  braves  bourgeois,  dans  la  vie  ordinaire  ;  c'est-à-dire  que  la 
plupart  portent  des  pantalons  gris  plus  ou  moins  foncé.  Sir 
Robert  Collier  portait  une  cravate  grise.  Tousles  juges  avaient 
un  surtout  (walking  coat)  noir.  Le  greffier  lui-même  avait  un 
pantalon  gris.  Les  Solicitors  assistent  en  cravates  de  couleur. 
Enfin  l'impregsion  que  j'ai  rapportée  du  Conseil  Privé,  c'est  que 
Mc'est  un  beau  tribunal  arbitral,  éclairé  par  les  plus  hautes  lumiè- 
res de  la  science  générale,  appliquée  aux  conditions  les  plus 
T^arîées  de  l'humanité,  inspiré  par  nul  autre  sentiment  que  celui 
^'être  juste  et  parvenant  à  ses  fins,  sans  s'embarrasser  d'un  for- 
malisme qui  n'est  qu'une  concession  aux  faiblesses  des  hommes. 
Mais  hélas  I  C'est  une  justice  qui  coûte  cher  !  C'est  un  luxe  qui 
n'appartient  qu'aux  riches,  ou  à  ceux  qui  jouent  tout  pour  tout.'* 

H. 
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MONTREAL  DECISIONS. 

COURT  OF  QUEEN'S  BENCH. 

(^Appeal  Side.) 

June  20th,  18V2. 

Pigeon  .j*  Dagenais. — Held  that  notes  en  brevet^  signed  before  two^ 
notaries,  are  not  subject  to  the  prescription  of  five  years.  Caron,. 
Badgley  and  Monk,  J.J.  ;  Contra  Drummond,  J. — M.  M.  Justices  Badg- 
ley  and  Monk  considered  that  they  were  bound  by  the  decision  of 
this  Court  in  Séguin  de  la  Salle  v.  Bergevin,  1865,  although  they  were 
much  inclined  to  think  that  it  was  wrong. 

Conlan  v.  Clarke. — The  decision  of  the  Court  of  Review,  recorded  at 
page  473  of  the  Ist  volume  of  La  Revue  Critique j  was  reversed  in  ap- 
peal by  Drummond,  Badgley  and  Monk,  J.J.,  who  held  that  a  wife 
can  sue  her  husband  for  pension  alimentaire^  without  being  séparée  de 
biens  and  without  an  action  en  séparation  de  corps  et  de  biens.  Caron,. 
J.,  dissenting. 

June  21st. 

The  Glen  Brick  Co.  tj-  Welsh  and  others. — Judgments  reported  at  page 
121  of  La  Revue  Critique j  vol.  1,  confirmed  by  Caron,  Drummond  and' 
Monk,  J.J.     Badgley  J.  dissenting. 

Kelly  <5'  Hamilton, — Judgment  recorded  at  page  242,  of  vol.  1st  of 
La  Revue  Critique  confirmed.  Per  Duval,  C.  J.,  Caron  and  Badgley 
J.J.  ;  Contra  Drummond  and  Monk,  J.J. 

Judah  Sç  The  Corporation  of  Montreal. — Held  that  corporations,  in- 
using  the  power,  conferred  to  them,  of  expropriating,  are  bound  to 
use  due  diligence,  and  that,  consequently,  they  are  liable  for  the 
damages  sufi'ered  by  the  expropriated  proprietor  by  reason  of  unneces» 
sary  delays. 

September  19th. 

King  ^  Tunstall. — Badgley,  J.,  for  the  Court  : — As  the  same  points 
of  law  and  fact  are  involved  in  these  four  cases,  and  as  they  will  re- 
ceive the  same  judgment,  one  statement  and  argument  applying  to- 
the  whole  will  suflice. 

General  Gabriel  Christie  had  been  stationed  in  Canada  for  some 
years  towards  the  end  of  last  century,  and  had  become  possessed  as 
owner  of  the  several  seigniories  and  properties,  the  subject  of  the  ap- 
pellant's demand  against  the  respondents,  holding  the  same.  The 
General  had  one  legitimate  son,  hereafter  referred  to  as  Gen.  Napier 
Christie  Burton,  and  several  daughters,  and  four  natural  sons.  The 
daughters  married  as  stated  in  the  records  and  factums  of  these  cases,.. 
and  had  legitimate  children  of  their  marriages.    The  son,  Gcnerat 
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Burton,  was  also  married,  but  had  no  legitimate  ofl'spring.  Whilst  in 
England,  in  1789,  Gen.  Christie  there  and  then  made  his  will,  which 
enters  prominently  into  this  contention,  and  in  1799  he  died  in  Mont- 
real without  revoking  it. 

By  that  will,  he  devised  his  property  by  way  of  substitution,  first  to 
his  son.  General  Christie  Burton,  and  to  tlie  heirs  male  of  his  body 
lawfully  begotten,  and  in  their  default  to  the  testator's  natural  sons 
successively  and  their  several  heirs  male  of  their  body  lawfully  be- 
gotten. , 

Upon  the  death  of  his  father,  Gen.  Christie  Burton  entered  into 
possession  of  the  property,  and  continued  to  hold  it  until  his  death 
in  1835,  without  lawful  male  children. 

In  the  interval,  the  2nd,  3rd  and  4th  intermediate  appelles^  the  three 
eldest  of  the  natural  sons,  having  prcdecessed  the  grevé ^  William 
Plenderleath  Christie,  the  fourth  in  order,  the  last  appelle^  him  sur- 
viving, entered  into  possession  of  the  devised  property,  and  held  it 
until  his  death  in  1845. 

Gen.  Burton,  by  his  will  of  1834,  devised  all  these  properties,  and 
the  appellant  claims  under  that  will. 

W.  P.  Christie  by  his  testamentary  dispositions,  also  bequeathed 
these  properties,  and  the  respondents  severally  claim  through  him 
under  his  will. 

There  is  a  conflict  between  these^  testators  as  to  absolute  right  of 
property  devised  by  each.  As  the  appellant's  demand  is  petitory,  he 
must  prove  an  absolute,  indefeasible  title  in  his  devisor,  and  that 
title  can  only  be  found  under  Gen.  Christie's  will,  which  was  adopt- 
ed, proved^and  acted  upon  by  Gen.  Burton,  as  his  title  to  the  property. 
Under  the  original  or  Christie  will,  Gen.  Burton  had  by  its  terms 
only  a  limited  life  estate,  being  the  use,  usufruct  ;  but  upon  his  fail- 
ure to  have  lawful  male  heirs,  then  followed  the  substitutions  pro- 
vided by  Gen.  Christie's  will,  the  proprietor  of  the  estate  having 
power  to  devise  them  as  he  pleased.  Gen.  Burton  had  no  absolute 
property  under  the  will,  and  having  no  legal  male  children,  could 
not  devise  what  he  had  no  power  to  alienate  or  control,  under  the  li- 
mitation over  to  the  appelles  after  his  use  or  usufruct  had  ceased  as 
the  grevé. 

But  the  limitation  over  is  alleged  to  be  a  legal  nullity,  the  testa- 
tor being  alleged  under  the  law  of  Lower  Canada  to  have  no  power 
to  devise  in  favour  of  his  bastard  children.  This  involves,  first,  the 
capacity  or  the  extent  of  the  devisors  power  to  give,  and  second,  the 
capacity  of  the  devisee  to  receive. 

But  it  must  be  observed  that  the  legatee,  Gen.  Burton,  adopted  and 
^  acted  upon  the  will  during  his  lifetime,  and  at  no  time  or  in  any  way, 
by  law  or  otherwise,  tested  the  validity  of  the  alleged  objectionable 
bequests  during  the  35  years  of  his  tenure  of  the  property,  nor  during 
that  time  is  any  act  of  alienation  shewn  to  have  been  attempted  by 
him. 
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Now,  first,  the  extent  of  General  Christie's,  the  original  devisor's 
power  to  give  at  the  date  of  his  will  in  1789,  and  of  his  death  in  1799, 
is  assumed  to  be  governed  by  the  law  in  force  in  Lower  Canada  at 
those  times,  namely  : — 1 .  The  law  and  jurisprudence  under  the  cus- 
tom of  Paris,  with  their  limitations  and  restrictions  affecting  the  de- 
visor as  being  the  existing  common  law,  and  2,  the  absolute  abolition 
of  these  limitations  by  the  provision  of  the  Act,  14,  Geo.  3,  ch.  83, 
sect.  10. 

The  9th  section  of  the  Act  secures  to  H.  M.  Canadian  subjects  their 
property  and  civil  rights  and  their  laws,  as  before  the  conquest  and 
proclamation  of  '63,  until  varied  or  altered  by  future  Provincial  Le- 
gislation ;  and  subject  further — 1st,  in  the  9th  section  to  the  proviso 
of  the  Act  as  to  soccage  lands  ;  and  2nd,  in  the  10th  section  to  the 
proviso  as  to  those  things  referred  to  in  the   8th  general  section, 
namely,  property,  rights  and  laws,  to  the  general  amendment  and 
change,  that  it  should  be  lawful  "  for  the  owners  of  lands  in  the  Pro- 
"  vince  having  right  to  alienate  them  in  their  lifetime,  to  devise  or 
"  bequeath  them  at  their  death  by  last  will,  any  law,  usage  or  custom 
"  heretofore  or  now  prevailing  in  the  Province  to  the  contrary  not- 
«  withstanding,"  Ac.     This  provision  thereby  became  our  municipal 
law  as  much  as  any  other  portion  of  our  common  law,  as  much,  in- 
deed, as  if  it  were  recorded  amongst  the  customary  laws  of  the  Pro- 
vince.    The  provision  has  always  been  considered  as  an  enlarging 
law  in  the  matter  of  its  reference,  as  regarded  the  devisory  power  of 
the  testator,  owner  of  lands,  to  give  by  will  unrestrictedly  and  abso- 
lutely, in  the  language  and  with  the  intent  of  the  Imperial  Legisla- 
ture, where  the  law  originated  and  was  promulgated,  and  where  the 
restrictions  objected  in  these  cases,  under  the  Coutume  de  Paris  sys- 
tem, had  no  force  or  effect.     The  devising  power  under  this  amend- 
ment of  the  common  law  became  as  legally  effective  as  by  any  act  of 
alienation,   sale  or  otherwise  entre  vt/«,  and  no  correct  interpretation 
of  the  provisions  could  have  sustained  the  previous  restrictions  or  li- 
mitations of  the  old  law  against  the  testator's  free  and  absolute  power 
to  devise  as  he  did.    The  will  of  '89  is  the  law,  and  even  in  France, 
it  is  distinctly  held  to  be  so,  as  Domat  says,  "  si  le  testateur  n'eut 
rien  ordonné  contraire  aux  lois  et  aux  bonnes  mœurs,  et  à  l'honnêteté 
publique." 

Now  as  this  a  matter  of  morals,  where  are  its  constituents  to  be 
found  ?  Bastardy  is  no  disqualification  to  receive  in  England  where 
the  will  was  made.  It  is  not  so  in  the  United  States,  and  our  Code 
has  taken  care  to  provide  that  other  illegitimate  children,  except  in- 
cestuous and  adulterous  ones  of  the  donor,  may  receive  by  gift,  and 
therefore  by  will,  like  all  other  persons. 

In  these  cases  it  is  not  shown  that  the  appelles  were  either  inces- 
tuous or  adulterous  children.    The  devise  here,  however,  was  not  a 
legacy  ;  the  legatees  capacity  to  receive  possibly  might  or  could  be 
questioned  as  at  the  time  of  the  testator's  decease,  but  here  it  was  a 
.gift  of  property  to  take  effect  by  substitution  upon  the  contingency 
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of  a  certain  event  taking  place,  if  at  all,  after  a  long  interval  of  years  ; 
the  capacity  to  receive  and  appropriate  the  gift  then  only  arising,  un- 
der any  circumstances,  when  the  eonditton  happened  or  the  substitution 
opened  to  the  appelles.  It  must  be  again  observed  that  Gen.  Christie's 
will  has  through  all  these  times  been  unquestioned,  and  it  has  been 
allowed  to  stand  as  a  valid  will,  and  did  so  stand  at  the  death  of  Gen. 
Burton  in  1835,  and  was  not  interfered  with  during  the  lifetime  of  W. 
P.C.  the  last  appelle  ^  nor  effectively,  until  the  institution  of  these  suits 
in  1864,  more  than  29  years  after  Gen.  Burton's  death  and  the  open- 
ing of  the  substitution  to  W.  P.  Christie. 

This  introduces  the  second  point,  the  capacity  of  the  last  appelle^ 
W.  P.  Christie,  to  receive  the  gift  at  the  death  of  the  grevé.  There 
appears  to  be  no  conceivable  doubt  in  law  that  the  disposition  of 
Gen.  Christie's  will,  assuming  the  bastard  objection  did  not  exist,  is 
substitutionary,  and  that  the  actual  capacity  of  the  receiver  to  take 
would  be  governed  by  the  law  as  it  existed  at  the  opening  of  the  sub- 
stitution. 

It  has  been  seen  that  the  enlarged  devisory  power  under  the  14 
Geo.  Ill  was  our  municipal  law  at  and  from  that  time,  however  pro- 
mulgated at  the  time,  because  it  was  an  act  of  supreme  legislation 
affecting  the  province  and  its  common  law  ;  but  having  become  and 
being  such  municipal  law,  it  became  subject  to  the  power  of  the  pro-- 
vincial  legislature  to  extend  its  operation  and  explain  its  intent  as 
any  other  existing  law,  part  of  our  common  law,  and  quite  as  much 
and  as  legally  as  the  articles  of  the  Custom  ;  and  its  law  and  the  juris- 
prudence under  it  have  been  repealed,  revised,  enlarged  and  codified 
by  the  code  legislation.     The  provincial  legislature  established  by 
the  act  of '91,  which  was  an  Imperial  act  like  that  of  1774,  received 
plenary  authority  to  make  all  required  laws  for  the  peace,  welfare  and 
good  government  of  the  province,  and  in  the  exercise  of  its  power 
under  its  own  act,  41  G  III  c  4,  interpreted,  enlarged,  and  added  to 
the  common  law  or  provisions  of  the  10th  section  of  the  14  Geo.  Ill, 
and  declared  the  perfect  freedom  of  bequeathing  and  receiving  by 
bequest  ;  that  general  right  to  devise  carried  with  it  the  power  to 
devise  to  any  person  generally,  and  necessarily  allowed  universal 
legacies  to  be  made  under  the  generality  of  the  legislative  enactment 
to  any  person,  even  to  bastards  or  illegitimate  children.     The  objec- 
tion of  personal  incapacity  as  regards  legatees  was  thereby  abolished 
from  the  time  of  the  14  Geo.  Ill,  under  the  explanatory  declaration 
of  the  41  Geo.  Ill,  adding  increased  strength  and  vitality  to  the 
validity  of  the  right  of  the  substitute,  which  could  have  had  no  pos- 
sible existence  until  the  opening  of  the  substitution  in  1836,  the  will 
of  General  Christie  standing  all  the  time  valid  and  unrevoked,  so  far 
as  W.  P.  Christie,  the  last  substitute,  was  concerned  ;  the  transaction 
was  then  and  at  that  time  only  perfected  as  between  General  Burton, 
the  grevéy  and  himself,  under  the  municipal  law  as  it  then  existed. 
The  capacity  to  take  under  a  substitution,  to  be  determined  only 
when  the  substitution  opens  for  the  substitute,  is  too  elementary  a 
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principle  to  rocpiire  autiiority  to  support  it.  The  substitute  need  not 
be  eitlier  born  or  conceived  at  the  time  of  the  will,  and  the  capacity 
can  therefore  be  only  when  the  transfer  from  the  grevi  seeks  the 
substitute.  I  am  unwilling  to  go  further  into  these  cases,  because 
the  petitory  app.^llant's  claim  is  unsupported  by  title  and  must  fall. 
Duval,  C.  J.,*  Caron,  J,  and  Bossé  J.  (ad  hoc)  concurred. 

Monk,  J.,  dissenting  : — 

I  have  prepared  full  notes  in  writing  of  the  grounds  of  my 
dissent,  and  would  at  present  merely  refer  to  the  only  point 
which  I  consider  of  real  importance  as  I  view  the  case.  With 
respect  to  the  question  of  prescription  and  other  issues  which  had 
been  raised  by  the  defendants,  it  was  sufficient  to  say  that  the  pre- 
tensions of  the  defendants  were  unfounded.  But  then  came  up  this 
question  :  Was  tliere,  at  the  time  Gabriel  Christie  made  his  will,  or 
at  the  time  the  testatcr  died,  a  disqualification  on  the  part  of  William 
P.  Christie  to  tiike  ?  There  was  no  doubt  that  under  our  law  up  to 
1774,  the  devise  in  favor  of  a  natural  son  would  have  been  inopera- 
tive. It  was  also  evident  from  the  subsequent  legislation  that  even 
after  the  Imperial  statute  of  1774,  this  disqualification  existed  to  such 
an  extent  that  a  devise  then  to  William  Plenderleath  Christie  would 
have  been  an  absolute  nullity.  General  Christie  made  his  will  in 
1789  and  died  in  1799.  The  disqualification  to  take  existed  up  to 
1801,  when  the  next  lei^islation  took  place  on  the  subject. 

It  has  been  pretended  by  tlio  defendants  that  the  act  of  1801  was 
declaratory,  and  tliat  at  all  events  it  was  retroactive,  and  that  it  con- 
ferred on  partii'S  situated  as  William  Plenderleath  Christie  was. 
power  to  receive.  But  it  seemed  strange  that  the  Colonial  Act  of 
1801  could  have  the  effect  of  declaring  and  explaining  the  law 
embodied  in  tlie  Imperial  Statute  of  1774.  I  do  not  think 
that  a  Colonial  Act  could  be  declaratory  of  an  Imperial  Statute. 
Then,  if  it  were  not  declaratory,  could  it  be  considered  retroactive? 
I  hold  in  the  ncpitive.  The  legacy  to  W.  P.  Christie,  there- 
fore, lapsed.  Then,  the  legacy  having  lapsed,  had  the  Act  of 
1801  the  effect  of  reviving  it  ?  No  doubt,  had  the  will  been  made 
after  the  passing  of  that  Act,  the  legacy  would  have  been  good.  But 
I  have  bern  unable  to  find  a  single  authority  which  held  that 
when  a  legatee  is  disqualified  to  take  at  the  time  the  will  is  made, 
and  at  the  time  of  the  death  of  the  testator,  he  can  be  enabled  to 
take  by  a  subsequent  Act.  The  legacy  had  become  extinct,  and 
could  not  be  revived  by  a  statute  which  applied  only  infuturo. 

Terrill  i'  Ilaldane. — Badgley  J.  for  the  Court  : — This  was  a  case  of 
technicality,  the  point  involved  being  a  matter  of  practice.  Three 
years  had  been  allowed  to  elapse  in  the  suit  without  any  proceeding 
being  taken,  and  the  defendant  was  entitled  to  claim  the  peremption 
of  the  case.  There  had  been  a  motion  for  this  purpose,  but,  when 
this  motion  was  served,  a  regular  demand  was  made  in  the  office  of 
the  prothonotary  for  a  rule  to  examine  the  opposite  party  on  faiti  et 
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articles.  Subsequently,  defendant  renewed  his  notice  of  motion  for 
the  25th  instead  of  the  24th.  The  Court  below  granted  the  perevip- 
Hon.  But  this  was  incorrect.  The  peremption  had  been  stopped  by 
the  demand  made  in  time  for /aits  et  articles^  which  was  a  useful  pro- 
ceeding in  the  case.     The  judgment  must,  therefore,  be  reversed. 

COURT  OF  IlEVIEW. 

April  30th. 

Nichols  tj*  Ilias. — Held  that  the  sale  of  greenbacks  to  be  delivered 
in  future  can  be  proved  by  admissions  on  faits  et  articles  and  without 
any  previous  writing.  Berthclot  and  Torrance,  J.  J.  Contra  Mackay 
J.  The  case  was  however  dismissed  for  want  of  sufficient  admissions 
in  the  answers  surfaits  et  articles. 

September  30th. 

Allaire  v,  Mortimer. — This  cause  Ihid  been  inscribed  in  the  Court 
below  on  the  20th  February,  1872,  for  enquête  and  hearing,  on  the 
27th.  The  defendant's  attorneys  thus  signed  the  inscription: 
-"Received  copy  20th  February,  1872."  Held  that  these  words  did  not 
amount  to  a  »  Received  Notice"  and  that  the  notice,  being  one  day 
«hort,  was  insufficient.  Judgment  reversed,  each  party  paying  his 
own  costs  in  revision. 

30th  September. 

McDonald  V  Taché. — A  sherifï',  acting  under  special  instructions  from 
the  counsel  of  a  seizing  creditor,  and  without  malice,  gei74ed  the  land 
of  several  parties  not  parties  in  the  case.  Oppositions  were  made 
and  were  all  maintained  with  costs.  Held  that  the  Slierifï"  was 
responsible  to  the  seizing  creditor  for  these  costs. 

31st  October,  1872. 

McGauvran  v.  Johnson  tj*  Gushing  et  al.,  T.  S.  Decision  of  the  Court 
below  reported  at  p.  of  La  Revue  reversed.  Held  that  Cushing,  the 
proprietor,  was,  under  the  contract,  the  owner  of  the  materials  paid  and 
lying  in  and  about  the  premises  where  the  houses  were  being  built  j 
that  he  was  in  possession  of  them,  and  had  paid  for  them.  Mackay 
.&  Torrance,  J.  J.,  Beaudry,  J.,  dis. 

November  30th. 

Cartier  ê^  Burland. — Mackay  for  the  Couii; . — This  is  a  case  of  a 
justice  of  the  Peace  condemned  in  40s.  damages  and  40s.  costs. 
He  is  not  satisfied  with  this,  and  conies  before  the  Court  of  Review 
complaining  of  the  judgment,  and  saying  that  no  judgment  against  him 
should  have  passed.  We  are  with  him  in  this  pretension.  The  case 
is  a  plain  one.  A  complaint  was  made  before  defendant,  and  as  a  jus- 
tice of  the  peace,  he  issued  a  wairant  for  obtaining  goods  by  false  pre- 
tences. When  the  charge  was  examined,  it  did  not  amount  to  obtain- 
ing goods  by  false  pretences,  but  rather  extorting  money  under  threat 
of  proceedings  at  law.  Cartier,  the  party  charged,  got  free  from  the 
charge.  No  malice  was  found  against  Burland,  and  therefore  ho  ought 
to  have  been  protected  in  the  discharge  of  his  duty.     We  find  him 
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to  have  acted  within  his  jurisdiction,  and  no  malice  having  been 
proved,  he  is  to  be  free  from  damages.  The  judgment  is  therefore 
reversed  and  the  action  dismissed. 

JIvjgins  et  vir^  vs.  The  Corporation  of  the  Village  of  Richmond: — 
Bbaudrv,  J  ,  dissenting.  The  action  is  for  the  recovery  of  damages 
caused  by  the  upsetting  of  a  waggon.  It  is  stated  that  the  road  is  not 
level,  that  a  mound  exists,  which  it  was  the  duty  of  the  Corporation. 
to  have  removed.  Had  that  been  done  the  accident  by  which  the 
female  plaintiff  and  child  were  thrown  from  the  vehicle,  would  not 
have  hapi)cned.  As  I  read  the  evidence,  the  defendanis  are  not  to 
blame.  The  road  has  existed  in  its  present  state  for  forty  or  fifty 
years,  and  the  accident  appears  to  have  been  caused,  not  by  any 
obstruction  in  the  road,  but  by  the  proximity  of  the  railway,  the 
whistle  of  which  frightened  the  horse  I  have  therefore  to  dissent 
from  the  judgment  of  the  majority. 

Mackay,  J.,  for  the  Court. 

The  suit  was  brought  for  $3,500  special  damages,  alleged  to  have 
been  suffered  by  Mrs.   Higgins   or   Steers.     Her  husband  also  sued 
but    he     has    waived    claim,    and    he    now    stands    in    the   suit, 
simply  for  the  purpose  of  authorizing  his   wife   who   is  séparée  de 
biens.     The  damages  are  charged  as  having  being  caused  to  Mrs. 
Steers  by  an  obstacle  in  the  roadway,  near  the  railway  station,  a 
mound  being  permitted  to  exist,  which,  it  is  charged,  it  was  the  duty 
of  the  corporation  to  have  removed.     It  was  alleged  further  that  the 
corporation  had  been  warned  to  abate  this  mound,  but  they  had 
neglected  to  do  so.     The  defendants  plead  that  the  road  is  a  good 
natural  road  ;  that  no  negligence  of  theirs  contributed  to  the  acci- 
dent ;  that  there  was  no  obstruction  except  a  natural  inequality  of 
the  road.     There  was  a  further  plea  imputing  negligence  to  the  person 
driving  the  vehicle.     In  February,  1872,  judgment  went  against  the 
defendant,  finding  that  this  imperfection  in  the  roadway  did  exist,. 
and  awarding  the  sum  of  $120  damages.     If  the  Defendants  are  Jiable, 
the  condemnation  must  be  considered  very  moderate,  because  the 
woman  was  seriously  injured,  and  was  confined  to  her  house  for  a 
long  time.     The  majority  of  the  Court  think  the  judgment  is  right  in. 
holding  the  defendants  liable.     We  do  not  say  that  all  municipalities 
are  obliged  to  reduce  all  their  roads  to  levels,  but  we  say  this  is  a 
particular  case  and  the  defendants  administering  in  a  Village  Muni- 
cipality blameable.    Other  accidents  had  taken  place  at  the  same  spot. 
There  had  been  numerous  upsets  there,  and  notice  had  been  given  tc 
the  defendants  to  remove  this  mound  out  of  the  roadway.     It  is  proved 
that  the  mound  is  a  very  peculiar  feature  in  the  roadway  and  a  mani- 
fest obstruction.     The  fright  of  the  horse,  caused  by  the  whistle  of 
the  train,  is  said  to  have  been  the  primary  cause  of  the  accident,  but 
we  don't  find  it  so.     Other  accidents  happened  at  the  same  place 
without  the  railway  having  anything  to  do  with  them.     There  was  a 
slight  upset  there  about  a  week  after  the  accident  to   the  plaintiff.. 
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Suppose  the  horse  was  a  little  skittish  at  the  whistle  of  the  railway, 
we  don't  think  that  was  the  primary  cause  of  the  accident,  or  that  it 
can  be  considered  there  was  fault  or  contribution  by  the  plaintiff,  so 
that  she  is  to  loss  her  damages.  In  cases  even  where  there  is 
contribution  by  the  plaintiff  to  the  accident,  and  the  contribution  is 
rery  small,  plaintiff  is  not  to  lose  his  damages.  Parsons,  on  Con- 
tracts, p.  703,  4th  Ed'n.  Under  the  circumstances,  therefore,  the 
judgmeut  ought  to  be  confirmed. 

SUPERIOR  COURT. 

June  27th,  1872. 

Laroeque  v.  Lajok^  et  quai. — This  is  an  action  of  revendication  by 
a  creditor  against  an  assignee  to  obtain  possession  of  certain  effects. 
The  plea  is  a  demurrer,  on  the  ground  that  by  section  60  of  the  In- 
solvent Act  of  1869  the  remedy  provided  is  by  summary  petition  in 
vacation  or  by  a  rule  in  term,  and  not  by  suit.  The  plaintiff  replies 
that  it  could  not  be  intended  to  take  away  the  common  law  remedy 
by  suit  ;  but  the  object  of  the  section  referred  to  is  clear  ;  namely,  to 
prevent  seizure,  attachments  and  suits  by  numbers  of  creditors,  at 
expenses  ruinous  to  the  estate,  and  to  substitute  therefor  the  simpler 
and  less  expensive  process  of  petition  or  rule.  The  plaintiff  is,  in  my 
opinion,  wrong  in  bringing  the  action  in  the  present  form,  and  must  be 
non-suited.     Demurrer  maintained.    Mackay  J. 

Fraser  v.  Oerrie. — This  is  a  suit  for  damages  for  malicious  arrest  of 
plaintiff  on  a  criminal  charge  at  instance  of  defendant  Gerrie,  and  the 
action  is  commenced  by  a  eapiasj  allowed  by  a  Judge  to  issue  for 
$1500.  The  defendant  moves  to  quash  the  capias  on  the  ground  of 
insufficiency  of  affidavit,  and  specially  because  the  declaration — not 
containing  any  averment  as  to  the  criminal  proceedings  being  deter- 
mined, and  the  said  proceedings  being  in  fact  still  pending  at  the 
time  that  the  capias  was  issued — is  insufficent  in  law.  Tlie  plaintiff 
replies  that  as  defendant  was  about  to  leave  the  country  he  was  forced 
to  take  his  action  be/ore  the  determination  of  the  charge  laid  by 
defendant,  and  now  moves  to  amend  his  declaration.  I  think  that 
the  capias  was  well  issued,  without  the  allegation  as  to  determination 
of  the  criminal  proceedings.  It  would  be  absurd  to  say  that  a  man 
falsely  accused  and  arrested,  was  bound  to  allow  his  accuser  to 
leave  the  country,  and  to  lose  his  chances  of  recovering  any  satisfac- 
tion, because  the  charge  was  still  pending.  The  plaintiff,  feeling 
sure  of  his  innocence  and  seeing  his  accuser  about  to  leave,  rightly 
obtained  an  attachment  against  him — and  the  same  is  maintained,, 
and  defendants  motion  is  rejected  with  costs,  and  the  criminal  prg* 
ceedings  being  now  ended,  the  motion  to  amend  the  plaintifrS  declAïà^ 
tion,  by  adding  to  it  allegation  of  the  criminal  proceedings  having 
been  determined  and  the  plaintiff  discharged  from  them,  is  allowed. 
Mackay  J. 

Vol.  II.  G«  No.  4. 
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Çueanely  et  al^  Intolventê — Petitioners  for  discharge. — The  petitioners 
apply  for  a  discharge  under  the  Insolvent  Act  of  1869,  alleging  that 
more  than  a  year  has  passed,  and  that  having  conformed  to  the  re- 
quirements of  the  law,  the  Judge  is  bound  to  grant  them  a  discharge. 
But  I  consider  that  the  Judge  has  a  duty  to  perform,  namely  to  see  that 
the  proceedings  have  been  regular,  and  that  the  bankruptcy  law  be 
not  used  as  a  mere  whitewashing  machine.    These  parties  made  a 
voluntary  assignment,  and  from  the  date  of  their  cession  to  the  present 
time  not  one  meeting  has  been  called  under  the  Act.      There  has 
been  no  public  examination  of  the  Insolvents,  and  in  fact  nothing 
done  ;  yet  the  Assignee  certifies  that  the  petitioners  have  complied 
with  all  the  requirements  of  the  law.  Section  109  has  not  been  conform- 
ed to.     1  have  examined  the  parties,  as  I  shall  do  on  all  such  applica- 
tions, and  I  am  not  satisfied.     Petition  for  discharge  rejected  for  the 
present.    Mackay  J. 

June  28th. 
Grange  v.  McDonald. — Suit  is  brought  against  nine  heirs  for  a  debt 
due  by  their  father,  and  the  questions  at  present  raised  upon  law 
issues  are  :  1 ,  as  to  the  sufficiency  of  the  allegation  of  the  declaration, 
it  not  being  asserted  that  the  heirs  had  accepted  the  succession  ;  and, 
2,  as  to  the  correctness  of  bringing  the  action  against  the  heirs  joint- 
ly. Held,  that  it  is  the  duty  of  the  heirs  to  show  non-acceptance,  and 
therefore  that  it  need  not  be  specially  alleged  in  the  declaration  ;  ac- 
ceptation is  the  general  rule  ;  2oi  that  the  suit  against  the  heirs  joint- 
ly is  conformable  to  the  practice  of  the  Court.     Mackay  J. 

BulmeVy  et  ally  v.   Browne. — An  architect  is  sued  for  the   sum  o^ 
$114.10,  balance  due  for  bricks  supplied  by  plantiflfs  to  Messrs.  Wand, 
contractors  for  the  brick-work — on  the  following  letter  : 
<<  Messrs.  Bulmer  &  Sheppard, 

"  Mr.  Wand  has  contracted  for  the  brick-work  of  Mr.  Roe's  house, 
and  the  bricks  he  will  require  will  be  paid  for  as  may  be  required  by 
you.    Yours  truly,  John  Jâmss  Brownb. 

July  5,  1871." 
It  is  admitted  that  by  Mr.  Wand  was  and  is  meant  the  Messrs.  Wand. 
The  letter  was  delivered  by  one  of  them  to  Plaintiffs  who  afterwards 
upon  the  faith  of  it,  delivered  all  the  bricks  the  Wands  asked  for,  for 
Roe's  house. 

The  defendant  asserts  that  it  is  not  a  letter  of  guarantee,  and  that 
he  is  not  responsible  ;  one  of  the  witnesses  swears  that  the  defendant 
being  applied  to  for  payment  before  the  delivery  of  the  bricks  was  com- 
pleted, said  "  Go  on,  make  delivery  till  the  work  is  done  ;  you  hold  my 
letter  of  guarantee  ;  "  there  can  be  no  donbt  that  under  the  circum- 
stance of  this  case,  said  letter  must  be  held  to  be  a  guarantee,  and  the 
defendant  be  condemned  to  pay  the  amount  claimed.    Mackay  J. 

Bulmer  v.  Brovme, — This  is  another  action  between  the  same  par- 
ties, for  bricks  supplied  to  the  same  Wands.  But  here  the  letter  is 
very  different  ;  there  is  no  promise  of  payment,  but  an  engagement  that 
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certificates  will  be  granted  to  Bui  mer  k  Sheppard  for  the  bricks 
which  may  be  delivered,  if  they  obtain  the  endorsement  of  the  Wands 
in  the  said  letter.  This  was  not  done  ;  there  was  no  notification  of 
acceptance  of  said  letter  by  B.  à  S.,  and  certificates  were  regularly 
granted  to  the  Wands,  and  it  was  not  till  after  one  of  them  had  left 
the  country  that  their  endorsement  of  said  letter  was  made  known. 
"The  letter  of  guarantee  reads  as  follows  : 

"  Montreal,  May,  29,  1871. 

«  Messrs  Bulmer  à  Sheppard, 

**  Messrs.  Wand  are  requiring  about  100.000  bricks  for  the  building 
erecting  for  Mr.  Clendinning.  I  will  grant  a  certificate  to  you,  in 
the  usual  way,  as  the  bricks  are  delivered,  by  Messrs  Wand  endorsing 
this  letter.    Yours  :  John  Jambs  Browk." 

Action  dismissed.     Mackay  J. 

June  28th. 

Ahern  v.  McDonald. — Held  that  a  boarding  house  keeper  has  no  lien 
on  the  effects  of  his  boarders  for  the  payment  of  the  board.  Saisie 
revendication  of  boarder  maintained  with  costs.    Torrance  J. 

Hz  parte  Flood. — Held  that  a  conviction  charging  the  defendant  with 
having  sold  a  couple  of  glasses  of  beer,  without  stating  the  precise 
measure  and  specific  quantity,  is  bad.    Torrance  J. 

Sept.  I8th. 

IJurteaUy  Insolvent,  Stewart^  Assignee  ;  Boyer  contesting  dividend 
«beet — Hurteau  having  become  bankrupt,  Sauvageau  was  appointed 
assignee,  and  sold  five  lots  of  land  belonging  to  the  insolvent.  These 
lots  were  bought  by  Benard  and  an  other  person.  Boyer  was  a  mort- 
gage creditor,  holding  a  mortgage  on  these  lots,  and  Montmarquet 
now  represented  by  Schneider,  held  another  mortgage  on  part  of  the 
property.  After  Sauvageau  sold  the  lots  and  received  a  portion  of 
the  price,  before  a  dividend  sheet  was  prepared,  he  paid  Boyer 
$3,000.  Soon  afterwards,  Sauvageau  fled  the  country,  taking  with  him 
about  $1,300  of  the  proceeds  of  the  lots.  So  there  is  deficiency  of 
$1,300  to  be  suffered  by  somebody.  Boyer  says  that  he  ought  not  to 
be  made  bear  the  whole  of  it.  Boyer's  claim  altogether  was  about 
$9.000.  He  had  been  collocated  for  $7,300  in  part  of  his  claim  ; 
Schneider  k  al  being  collocated  in  full  for  their  claim  $756.  The 
question  was,  who  should  bear  the  loss  of  the  money  stolen.  Boyer 
contended  that  it  was  only  fair  that  it  should  be  borne  pro  rata  by 
himself  and  Schneider,  who  was  the  first  mortgage  creditor.  The 
Court  could  not  accept  this  doctrine.  The  first  mortgage  creditor  is 
entitled  to  be  paid  from  the  proceeds  of  the  thing  mortgaged  to  him. 
The  loss  of  a  portion  of  the  thing  does  not  affect  him  ;  so  long  as 
Any  portion  remains,  he  is  entitled  to  be  paid  from  that.  If  an  as- 
signee or  public  officer  after  sellins  lands  mortgaged,  steal  part  of 
the  proceeds,  but  leave  some  of  the  remainder,  this  remainder  must 
go  first  to  pay  the  earliest  mortgage  creditor,  who  may^say  that  loss 
whatever — whether  from  fire  or  larceny— can't  hurt  him  ;  [so  long  as 
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it  ifl  only  partial,  and  that  enough  remains  to  pay  him.  There  is 
enough  in  the  present  case  to  pay  Schneider  out  of  the  proceeds  of 
the  lands  mortgaged  to  Montmarquet.  Schneider's  pretension  as  first 
mortgagee  was  perfectly  sound.  The  award  of  the  assignee  which 
sustained  it  must,  therefore,  be  confirmed,  and  the  contestation  ot 

Boyer  dismissed.    Mackay,  J. 

September  18th. 

Mitchell  vs.  Butters. — In  this  case  an  order  for  execution  was  asked 
from  the  Court  upon  an  award  made  under  the  Corn  Exchange  Act. 
Under  the  act,  the  Com  Exchange  has  power  to  appoint  arbitrators  to 
settle  business  disputes  between  its  members.     Certain  formalities 
are  prescribed,  and  amongst   others  that   the   arbitrators  must  be 
sworn,  and  there  must  be  a  submission  in  writing  at  the  commence- 
ment of  the  proceedings.    Within  fire  days  after,  the  award  itself  and 
all  questions  connected  with  it  may  be  reviewed  by  the  Board  of 
Review.    The  award  if  confirmed  is  then  to  be  a  finality,  and  execu- 
tion may  issue  upon  it.    The  parties  to  the  present  case,  having  a 
difference  respecting  some  damaged  grain,  the  question  was  submit- 
ted to  arbitration,  but  the  arbitrators  were  not  sworn,  and  there  was 
no  submission  in  writing.     The  arbitrators,  on  the  28  th  of  June, 
made  an  award  against  Butters.    On  the  3rd  of  July,  the  Board  of 
Review  were  in  action  on  an  appeal  taken  by  Butters  from  the  award. 
On  the  8th  of  July,  there  seemed  to  have  been  an  attempt  to  cure 
what  was  defective  In  the  first  proceedings.    The  Board  of  Review 
made  an  award  confirming  the  original  award.     Mitchell  now  moved 
the  Court  for  an  exequatufj  and  Butters  answered  that  there  never  was 
power  sufticient  to  the  arbitrators  j  that  they  were  not  sworn  ;  that 
witnesses  were  heard  before  the  Board  of  Review.     It  appeared  that 
the  Board  of  Review  did  reopen  the  case  and  heard  witnesses  ;  they 
had  right  to  do  so.     Butters  speculating  for  an  award  in  his  favor  ob- 
jected to  nothing  till  after  it  was  rendered.     His  Honour,  after  a 
careful  review  of  the  case, concluded  by  remarking  :  "I  regret  that  it 
is  not  in  the  power  of  the  Court  to  order  an  exequatur,       Mitchel 
claims  that  his  award  is  a  special   one,  under  an  act  of  Parliament. 
If  80,  the  formalities  imposed  by  that  act  must  be  complied  with,  one 
of  these  is  that  there  must  be  a  submission  in  writing.    The  want  of 
a  submission  prevents  the  Court   from  granting  Mitchell's  motion. 
The  award  is  so  vague  that,  on  this  account  also,  Mitchell  cannot 
succeed.     An  award  to  warrant  an  execution  ought  to  read  as  a  final- 
ity.    The  Court  is  disposed  to  treat  arbitrations  as  favourably  as  pos- 
sible, and  it  is  matter  of  regret  that  I  must  reject  the  application  in 
this  case.    I  reject  the  motion,  but  I  do  so  without  costs,  because 
Butters  contributed  to  the  want  of  formalities,  and  never  intimated 
that  he  would  object  ;  and  he  should  not  have  resisted  the  carrying 
out  of  the  award."     Mackay,  J. 

September  I8th. 
Prudhomme^  et  al,   vs.  Painehaud. — Five  plaintiffs  brought  (five) 
actions  against  Painehaud  and  others  calling  themselves  commis- 
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sioners  for  the  civil  erection  of  parishes  in  the  diocese  of  Montreal. 
The  cases  are  all  pretty  much  alike.  The  Court  taking  up  that 
against  C.  T.  Painchaud,  remarked  that  it  was  a  quo  warranto  to  test 
the  action  of  C.  T.  Painchaud,  who  professed  to  be  one  of  the  commis- 
sioners for  the  civil  erection  of  parishes  in  the  diocese  of  Montreal. 
'The  declaration  alleged  that  there  had  been  commissioners  appointed 
for  the  erection  of  paiishes,  that  defendant  usurped  the-  authority  of 
a  commissioner  ;  and  it  prayed  that  defendant  be  ordered  to  show  his 
authority,  and  that  it  be  declared  that  he  had  usurped  authority. 
'  The  defendant  answered  that  he  was  acting  under  a  commission  from 
the  Lieutenant  Governor  of  Quebec  ;  that  he  was  not  acting  as  a  com. 
missioner  except  for  the  purposes  of  the  erection  civil  of  the  Parish 
of  Notre  Dame  de  Grâce  ;  that  his  commission  was  warranted  by 
Chap.  18j  of  the  C  S  L  C,  seeing  that  the  other  commissioners  had 
declared  themselves  interested  ;  that  the  petitioners  were  well  aware 
of  this  and  of  all  the  facts,  and  their  proceedings  were  simply  vexations. 
In  answer  to  this  the  plaintiff  said  that  five  commissioners  were 
already  appointed  and  more  than  five  could  not  legally  exist.  With 
reference  to  the  appointment  of  the  Commissioners,  it  was  to  be 
observed  that  in  July,  1871,  when  the  Lieutenant  Governor  issued 
his  commission  to  the  defendant  and  his  associates,  there  was  an 
existing  commission  to  Gravel  and  others.  From  the  terms  of  the 
commission  to  the  defendants  it  appeared  that  the  original  commis- 
sioners, having  declared  themselves  incompetent  to  act  in  the  matter 
of  the  erection  of  the  Parish  of  Notre  Dame  de  Grâce,  the  Lieutenant 
Governor  named  special  commissioners  in  the  place  of  those  who  had 
so  declared  themselves  incompetent  to  act.  There  were  various 
objections  raised,  one  that  a  writ  of  quo  warranto  did  not  lie  in  a  case 
like  this,  but  the  Court  would  pass  over  this  point,  inasmuch  as  it 
held  on  the  merits  that  the  plaintiffs  could  not  succeed.  Was  the 
erection  of  this  Parish  of  Notre  Dame  de  Grâce  to  be  left  undone 
because  there  were  no  commissioners  to  act  ?  The  appointment  of 
other  commissioners  had  become  necessary.  It  was  injurious  to  no. 
body,  and  was  not  illegal,  as  his  Honour  read  the  law.  The  fact  that 
the  Official  Gazette  did  not  announce  the  defendants'  appointment  was 
of  no  consequence.  It  was  said  at  the  final  argument  that  there  was 
a  debt  of  $400,000  due  by  the  Parish  of  Montreal,  and  that  this  was 
enough  to  prevent  any  civil  erection  of  N.  D.  de  Grâce  ;  but  this  debt 
was  not  alleged  in  any  of  the  pleadings,  nor  was  there  any  proof  of 
such  debt.  The  requête  of  the  petitioners  would  be  dismissed  with 
costs,  the  grounds  of  the  judgment  being  these  :  That  the  conclusions 
of  the  requête  could  not  be  granted  ;  that  there  was  nothing  about  the 
•  debt  of  the  Parish  in  the  original  requête  ;  that  none  exists  ;  that  the 
defendants  were  not  proved  to  be  interested  in  the  erection  of  the 
new  parish,  and  that  they  had  right  to  do  what  they  had  done  ;  that 
they  show  sufiicient  warrant.  [Tne  same  judgment  passed  in  the  five 
xBases.]    Mackay  J. 
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September  20th. 
Bellemare  r.  JIudon. — Thi8  was  an  action  to  recover  $400  penalty^ 
for  selling  goods  by  auction  without  a  licence.  As  there  were  cir- 
cumstances  of  mitigation,  the  defendant  having  acted  without  the 
view  of  making  any  gain  and  merely  through  friendship  to  the  party^ 
for  whom  he  sold  the  goods,  the  defendant  was  condemned  to  pay  the 
lowest  amount,  $200  and  costs.    Torrance  J. 

September  20th. 

The  Corporation  of  Montreal  v.  Contant. — An[usufruitier  ia  responsible 
for  the  taxes.     Beaudry  J. 

Aity.  Oen,  Ouimet  v.  Gray. — Hon.  Mr.  Gray  having  taken  his  resi- 
dence in  Ottawa,  became  thereby  disqualified  from  acting  as  Dominion 
arbitrator  for  the  devision  of  the  debt  of  the  old  Province  of  Canada. 
Not  being  proved  however  that  he  attempted  to  exercise  the  duties  of 
arbitrator  in  Lower    Canada,   the    requête    libellée    was    dismissed. 

fieaudry  J. 

September  30th. 

O'Brien  v.  Lajeunssse. — No  taisie  arrêt^  nor  capias^  can  issue  at  the 
suit  of  a  landlord  for  future  rents  against  his  tenant  on  the  ground  of 
diminution  of  the  meubles  meublants,     Mackay  J. 

September  30th. 

In  Re  Wriffhtj  las.,  and  Whyte^  Ass.j  Pet.j  and  Beaudry^Cont.  Party. 
— Held  that  the  prohibitory  clause  contained  in  a  lease  not  to  sub-let,. 
n»r  transfer  any  portion  of  his  lease,  without  the  written   consent  of 
the  proprietor,  does  not  apply  to  a  sale  in  Insolvency  under  clause 
77  of  the  Insolvent  Act  of  1869.     Berthelot  J. 

Stewart  v.  Ledoux. — Stewart  was  assignee  to  the  estate  of  Léger  dit 
Parisien  under  the  Insolvent  Act  of  1869.  The  defendant,  a  carriage 
maker,  was  in  possession  of  a  carriage  which  had  been  repaired  by  him. 
Held  that  the  Insolvent  Act  did  not  deprive  the  defendant  from  his 
right  of  retention  or  lien  for  his  repairs,  $65.  Saisie  revendication  dis- 
missed with  costs.     Mackay  J. 

December  17th. 

Barnes  vs.  Mostyn. — This  was  a  suit  for  $10,000  damages,  brought 
by  an  enlisted  soldier  against  his  military  superior  officer,  for  false 
arrest  and  imprisonment,  maliciously  ^  and  without  just^  reasonable  or  pro- 
bable cause,     Mackay,  J  : — 

This  arrest,  says  plaintiffs  declaration,  was  close  confinement.  It 
was  really  only  confinement  to  barrack  room,  not  confinement  to 
guard  room.  Any  soldier  who  shall  give  in  any  false  statement  of 
clothing,  stores,  kc^  or  who  shall  by  any  false  document  be  concern- 
ed in  any  embezzlement  of  stores,  or  who  shall  by  producing  any 
f&lse  accounts  misapply  the  public  money  for  purposes  other  than 
those  for  which  it  was  intended  is  liable  to  punishment  under  Art.  of 
War,  88.  Commanding  officers  are  responsible,  among  other  things^ 
for  the  maintenance  of  a  proper  system  of  economy  in  their  regi- 
ments. P.  31,  Pipon's  Manual  of  Military  Law.  The  custom  of  the 
service  has  established  the  right  of  every  officer  in  command  of 
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troops  to  assemble,  at  his  will,  courts  of  enquiry  for  the  investigation 
of  any  matter  connected  with  the  service,  on  which  he  may  feel  a 
difficulty,  from  imperfect  information  or  otherwise,  in  arriving  at  a 
conclusion.    P.  170,  Pipon.    The  Exchequer  Chamber  has  recognized 
(says  Pipon)  the  legality  of  such  courts,  and  see  further  the  Queen's 
regulations.     Section  785  of  edition  of  let  January,  '68.     The  officers 
of  courts  of  enquiry  are  not  sworn,  nor  are  the  witnesses  before  them  ; 
and  a  soldier  whose  conduct  is  being  investigated  may  decline  to  take 
any  part  in  the  proceedings,  or  to  make  any  statements,  but  he  may 
be  present  if  he  please.      P.   171,  Pipon,  and  see    "  Tytler,  "    also 
Queen's  regulations.     No  soldier  is  to  be  kept  in  confinement  for 
more  than  48  hours  witnout  having  his  case  disposed  of,  unless  it  be 
preparatory  to  his  being  tried  by  court  martial.      P.  34  of  Pipon's 
Manual  of  Military  Law  of  1863  (citing  the  Queen's  reirulations).    All 
offences  for  which  a  punishment  exceeding  seven  days  confinement 
to  barracks  has  been  awarded  are  to  be  entered  in  the  Regimental 
Defaulters'  book.     P.  35,  Pipon.     The  defendant  ordered  a  court  of 
enquiry  in  consequence  of  the  missing  of  the  boots  referred  to,  and 
the  report  of  the  acting  quartermaster,  and  a  charge  made  by  him 
against  plaintiff,  and  plaintiff  was  put  under  arrest.     The  Court  of 
Enquiry  set  to  work,  and  finally  reported  that    plaintiff's  explana- 
tions (he  having  appeared  before  them)  were  unsatisfactory,  and  that 
the  defici(;ncy  of  boots  was  plain,  &c.     Tlie  Court  was  not  a  judicial 
body,  and  ordered  nothing  against  plaintiff.      On  the  30th  May  the 
Court  was  dissolved,  and  with  it  the  plaintiffs  arrest.     The  Major 
General,  having  had  the  proceedings  of  the  Court  of  Enquiry  put  be- 
fore him  by  the  defendant,  ordered  pl{iintifî"'s  discharge,  not  seeing 
enough  to  warrant  a  court  martial  against  him.     The  defendant  did 
not  order  plaintiff  to  be  sent  back  to  the  ranks,  if  by  this  be  meant 
his  being  reduced  in  rank  in  the  regiment,  for  he  was  not.     Plaintiff 
has  brought  up,  amongst  other  witnesses,  a  former  quarter  master, 
Mr.  Burden,  whose  evieence  would  exonerate  plaintiff  from  liability 
for  the  missing  boots.     Mr.  Burden  I  would  not  say  a  word  against, 
nor  would  I  against  plaintift*,  needlessly.     Plaintiff's  reputation  stood 
good,  and  his  character  good,  and  it  is  to  be  lamented  that  the  ques- 
tion of  these  missing  boots  arose.     Mr.  Burden  has  interest  to  prove 
that  the  78  pairs  paid  for  had  really  been  made,  and  put  into  store. 
He  has  since  had  to  pay  for  them,  through  deductions  that  he  has 
had  to  suffer  from  his  half  pay.     The  case  we  have  before  us  does 
not  involve  the  question  of  plaintiff's  guilt  or  innocence  in  respect  of 
the  missing  boots  ; — the  real  question  is  as  to  defendant's  liability 
towards  plaintiff  in  the  manner  and  form  charged  by  plaintiff  for  the 
causes   stated    in   the   plaintiff's  declaratian.       Captain  O'Connor's 
evidence  is  important.     He  says  : — There  was  a  discovery  first  of  a 
deficiency  of  boots  in  the  Quarter  Master's  store,  and  plaintiff  could 
not  account  for  how  many  pairs  he  had  made.     The  arrest  was  after 
a  report  by  the  acting  Quarter  Master.     The  Court  of  enquiry  found 


i 


484  DIQEST   OF  RECENT  DECISIONS. 

the  deficiency  of  boots  plain,  and  that  plaintifiTg  explanations  were 
most  unsatisfactory.    Plaintiff  was  not  reduced  to  the  ranks,  though 
put  out  the  shoemakership.    As  to  his  tools  and  private  property 
plaintiff  expressed  to  Capt.  O'Connor  satisfaction  with  an  allowance 
made  him  (plaintiff)  for  them.    Defendant  might  well  have  brought 
plaintiff  to  a  court  martial  that  May,  says  O'Connor.    Much  is  made 
by  plaintiff  of  his  not  having  been  showed  to  General  Russell,  but 
Captain  O'Connor  explains  this  away,  and  upon  plaintiff's  name  not 
having  been  carried  into  the  defaulters'  list,  but  Captain  O'Connor 
explains  that  only  in  cases  of  crimes  or  punishments  are  such  entries 
made  in  said  lists.     30th  May  only  was  the  Court  of  enquiry-  dissolv- 
ed, and  of  course  the  plaintiff's  arrest  lasted  while  it  lasted.    The  48 
hours  rule  relied  upon  by  plaintiff's  counsel  I  do  not  interpret  as  he 
does  for  this  case,  seeihg  that  the  Court  of  Enquiry  was  a  proceeding 
preliminary  to  having  in  view  a  court  martial.   (See  page  34,  Pipon.) 
Defendant  then,  simply,  discharged  plaintiff  from  arrest,  says  O'Con- 
nor.    Finally,  O'Connor  says  plaintiff  was  generally  a  well-conducted 
man. 

Upon  the  whole,  I  have  come  to  the  conclusion  that  plaintiff's  case 
is  not  made  out.  I  liave  read  of  injustice  by  officers  in  the  army 
towards  subordinates  ;  I  have  sorrowed  over  narratives  such  as  Somer- 
ville's,  and  of  the  Robertson  court-martial,  and  in  my  present  oifice  I 
would  not  fail  to  pronounce  for  damages  against  any  military  oflRcer 
guilty  of  mere  wanton  abuse  of  power.  But  we  must  not  allow  mere 
passion  to  prevail  against  right.  It  is  most  important  that  the  disci- 
pline of  the  army  be  kept  up,  and  that  commanding  officers  working 
to  that  end  be  not  hampered  by  fears  of  actions  of  damages  in  the 
civil  courts  against  them.  I  find  the  defendant  not  guilty  of  the 
charges  laid  against  him.  He  had  to  move  as  he  did,  or  be  guilty  of 
dereliction  of  duty.  I  hold  that  upon  any  charge  against  an  officer 
or  soldier  being  brought  to  the  knowledge  of  a  commanding  officer  he 
ought  to  investigate  it,  and  that  he  may  cause  a  Court  of  Enquiry  to 
assemble  to  ascertain  the  circumstances  of  the  case.  The  defendant 
ia  ordering  the  Court  of  Enquiry  and  arrest  of  plaintiff  did  not  more 
than  he  was  bound  to,  and  the  arrest  was  not  maintained  undulj. 
The  defendant  was  not  removed  by  malice.  It  is  clear  that  boots 
have  gone  astray.  Plaintiff  asked  and  got  pay  for  78  pairs  ;  yet'asked 
by  Lt.  Liddell  as  to  how  many  pairs  he  had  made,  he  says  31  or  32. 
The  Court  of  Enquiry  and  the  arrest  I  cannot  find  to  have  been  (under 
the  circumstances)  without  any  reasonable  cause.  Plaintiff  has  him- 
self  to  blame  in  part  for  them,  and  it  cannot  help  him  that  at  the 
Court  of  Enquiry  he  says  that  <<  when  he  made  the  statement  to  Lt. 
Liddell  he  did  not  recollect."  It  is  certain  that  he  made  the  state, 
ment.  We  may  allow  that  the  plaintiff  did  not  make  away  with  the 
missing  boots,  and  that  he  really  made  all  that  he  got  paid  for,  78 
pairs  :  yet  non  sequitur  that  his  present  action  is  to  be  maintained. 
It  is  dismissed  with  costs. 
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December  I7th. 

Ex  parte  Adolphe  Desève^  Insolvent  ;  and  Whyte^  Assignee.— This  is 
a  petition  by  a  bankrupt  for  his  discharge  after  a  year.  He  gave  his 
notice  for  the  25th  of  March,  which  is  a  holiday— -Annunciation  Day, 
and  the  petition  was  consequently  only  presented  on  the  26th.  This 
is  contested,  and  the  court  finds  that  the  contestation  must  be  main- 
tained. It  has  always  been  held  that  it  is  impossible  for  a  private 
person,  like  petitioner,  to  fix  a  thing  to  be  done  on  a  day  non-juri- 
dical ;  sheriff's  sales  have  been  opposed  with  success  on  this  ground. 
Without  noticing  the  other  objections,  therefore,  the  petition  for  dis- 
charge must  be  rejected  on  this  ground  alone.    Mackay  J. 

December  17th. 

Dutteault  v«.  Radway. — The  action  is  brought  against  R.  G.  Radway 
for  the  recovery  of  $200  penalty  for  not  having  registered  his  part- 
nership in  the  terms  of  the  consolidated  statutes  of  Lower  Canada. 
The  plea  is  the  general  issue.  The  action  must  fail  for  a  reason  not 
pleaded,  but  which  the  court  has  discovered,  namely  that  the  partners 
in  the  firm  in  question  all  reside  abroad,  and  therefore  no  registration 
here  was  necessary.    Action  dismissed,  but  without  costs.   Mackay  J. 

Nolan  vs.  Crane. — The  declaration  charges  defendants,  as  factors  of 
a  foreign  house — George  Cowan  à  Co.,  of  Chicago,  with  having  sold 
some  flour,  of  which  non  delivery  and  refusal  by  plaintiff  is  alleged, 
and  it  is  further  alleged  that  the  plaintiff  suffered  certain  damages — 
loss  of  gain  which  he  might  have  made  on  the  transaction.  The  plea 
is  that  the  defendants  never  were  personally  liable  to  the  plaintiffs  ; 
that  no  credit  was  given  to  the  defendants,  and  that  the  contract  was 
with  George  Cowan  à  Co.  The  first  question  is  the  liability  of  a 
factor  for  a  foreign  principal.  What  is  this  liability  ?  On  this  point 
we  are  to  be  governed  by  Arts.  C.  C.  1715  and  1738.  It  is  impossible 
for  me  to  get  over  such  positive  law  as  that.  It  is  idle  to  pretend 
that  the  general  rule  must  hold.  So  that  upon  the  law  point,  I  hold 
that  the  plaintiff  has  a  right  to  succeed.  The  court  estimates  the 
damages  at  80c.  per  barrel  on  2,000  barrels,  and  gives  the  plaintiff 
judgment  for  $^,600  against  defendants  jointly  and  severally. 
Mackay  J. 

RECENT  DECISIONS  IN  ONTARIO. 

The  following  recent  decisions  have  been  reported  in  the  Province 
of  Ontario  upon  the  scope  and  construction  oi  some  of  the  criminal 
Statutes  passed  in  the  first  session  of  the  first  Parliament  of  the 
Dominion. 

32,  33  Vict.  c.  21,  s.  18.— Held  that  the  Police  Court  of  the  City  of 
Toronto  is  a  Court  of  Justice  within  this  section  and  that  the  defen- 
dant was  properly  convicted  of  stealing  an  information  laid  in  that 
Court  :     Reg  v.  Mason  :  22  C.  P.  246. 

32,  33  Vict.  e.  22  a.  12. — On  an  indictment  for  attempt  to  commit 
arson,  the  evidence  shewed  that  a  person  under  the  prisoner's  direc- 
tion arrayed  a  blanket  saturated  with  oil  in  such  a  way  that  if  a  flame 
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were  communicated  to  it  the  building  would  have  caught  fire  and 
then,  after  lighting  a  match  and  holding  it  till  it  was  burning  well, 
put  it  down  to  within  an  inch  or  two  of  the  blanket  when  the  match 
went  out,  the  flame  not  having  touched  the  blanket  :  Upon  these  facts 
it  was  held  that  the  defendant  was  properly  conyicted  under  this 
section  of  an  attempt  to  commit  arson  :  Regv,  Qoodman  :  22  C.  P.  338. 

32,  33  Vict,  e.  23,  see.  8. — Applies  to  all  cases  of  Perjury,  not  merely 
to  "  Perjuries  in  Insurance  cases"  which  is  the  heading  under  which 
sees.  4  to  12  are  placed  in  the  Act  :  Regina  v.  Currie  :  31  U.  C.  B.  583. 

Held  therefore  that  a  magistrate  in  the  County  of  Hatton  had  juris, 
diction  to  take  an  information  and  to  apprehend  and  bind  over  a 
person  charged  with  perjury  committed  in  the  County  of  Welling- 
ton,   lb. 

Held  further  that  a  recognizance  to  appear  for  trial  on  such  charge 
at  the  General  Sessions  was  wrong,  as  that  Court  has  no  jurisdiction 
in  perJMry.  But  a  certiorari  to  remove  it  was  refused,  as  the  time  for 
the  appearance  of  the  party  had  elapsed.    lb. 

32,  33  Viet.  c.  28. — A  conviction  which  set  forth  that  the  person 
was  in  the  night-time  of  the  24th  February,  1870,  a  common  prosti- 
tute, wandering  in  the  public  streets  of  the  City  of  Ottawa  and  not 
giving  a  satisfactory  account  of  herself  contrary  to  this  Statute,  was 
held  bad  for  not  shewing  sufficiently  that  she  was  asked^  before  or  at 
the  time  of  being  taken,  to  give  an  account  of  herself,  and  did  not  do 
so  satisfactorily  :  Reg  v.  Levecque  :  30  U.  C.  R.  509. 

32,  33  Vict.  c.  29,  a.  32.— The  Court  will  not  arrest  judgment  after 
verdict  or  reverse  judgment  in  error,  for  any  defect  patent  on  the  face 
of  this  indictment,  as  by  this  section  the  objection  must  be  taken  by 
demurrer,  or  by  motion  to  quash  the  indictment  :  Reg  v.  Mason  :  22 
C.  P.  246. 

32,  33  Vict.  c.  29,  sec.  51. — On  an  indictment  for  murder  the  prisoner 
cannot  be  convicted  of  an  assault  under  this  section.  This  is  the 
rule  laid  down  in  Beg  v.  Bird  :  2  Den  C.  C.  94  and  Keg  v.  Phelps  :  2 
Moo.  C.  C.  240  :  Reg  v.  Ganes,  22  C.  P.  185. 

32,  33  Vict.  e.  31,  s.  71. — When, />er  mcwriam,  a  conviction  is  brought 
up  as  certiorari  to  the  Superior  Court,  which  is  bad  on  its  face  (and 
the  defendant  has  also  sued  out  a  Habeas  Corpus)  the  Comrt  cannot 
quash  the  conviction,  but  can  discharge  the  defendant  (^Semble  per 
Wilson  J.,  that  the  conviction  being  before  the  Court  could  be 
quashed)  :  Reg  v.  Levecque  :  30  U.  C.  R.  509. 

32,  33  Vict.  c.  31,  s.  74. — It  is  doubtful  whether  an  order  of  the 
General  Sessions  simply  ordering  costs  of  an  appeal  to  be  paid,  mth- 
out  directing  to  whom  they  are  to  be  paid  is  regular  under  this  sec- 
tion: Per  OaltJ.  In  re  Delaney  v.  MacNabb:  21  C.  P.  563,  s.  75. 
The  issuing  of  a  warrant  of  commitment  under  this  section  is  discre- 
tionary and  the  Court  will  on  this  ground  refuse  a  mandamus  upon  the 
justice  of  the  peace  :  lb» 


DIGEST   or  RECENT  DECISIONS.  487 

But  held  that  a  mandamua  was  not  the  proper  way  to  proceed  in  such 
a  case  where  the  justice  refused  to  issue  his  warrant,  but  that  the  pro- 
ceeding should  be  by  way  of  summary  application  to  the  Court  under 
Con.  Stat.  U.  C,  c.  126,  s.  8,  to  which  the  person  might  to  be  com- 
mitted should  b«  a  party.    Ih. 

KECENT  DECISIONS  IN  NEW  BRUNSWICK. 

SUPREME  COURT. 

Easter  Term,  1872. 

McGoldrich  vs.  Eastern  Express  Company. — Plaintiff  applied  to  the 
Defendant's  agent  at  Fredericton  to  forward  goods  to  London  by  first 
steamer  from  Halifax,  stating  that  he  wished  $600  insured  on  the 
goods.  The  agent  said  that  he  could  not  get  marine  insurance  ef- 
fected at  Fredericton,  but  that  if  the  Plaintiff  would  apply  to  the 
agent  of  the  Company  in  St.  John,  perhaps  he  would  get  the  insur- 
ance, as  he  had  done  on  a  previous  occasion  for  another  pefson. 
Plaintiff  then  sent  an  invoice  of  the  goods  to  the  Company's  agent  at 
St.  John,  with  a  letter  stating  that  he  (Plaintiff)  wished  the  agent  to 
insure  the  goods.  The  next  day  the  goods  were  delivered  to  the 
agent  at  Fredericton,  who  signed  a  receipt  for  them,  stating  the  con- 
ditions on  which  the  Company  forwarded  goods  (insurance  not  being 
mentioned).  The  agent  at  St.  John,  denied  receiving  the  Plaintiffs 
letter,  but  the  jury  found  that  he  had  received  it.  The  goods  were 
forwarded  by  the  steamer  and  lost. 

Held  :  That  the  contract  was  contained  in  the  receipt  signed  by 
the  agent  at  Fredericton,  and  not  in  the  letter  written  to  the  agent  at 
St.  John,  and  that  the  Defendants  were  not  liable  for  the  loss  of  the 
goods. 

Newbury  vs.  Young. — The  registered  owner  of  a  vessel  is  not  liable 
for  goods  lost  by  the  fraud  or  negligence  of  the  master  during  the 
voyage,  unless  the  master  is  employed  by  or  acting  for  him.  There- 
fore, when  Defendant  made  advances  to  A.  to  enable  him  to  build  a 
vessel,  and  took  the  registry  in  his  own  name  to  secure  his  debt,  but 
the  vessel  was  sailed  by  A.  and  the  Defendant  had  no  interest  in  her 
earnings,  and  did  not  employ  the  master.  Held  :  That  he  was  not 
liable  for  goods  lost  on  a  voyage  of  the  vessel,  through  the  negligence 
of  the  master. 

Morrison  vs.  Kyle^  et  al. — In  an  action  on  a  joint  and  several  pro- 
missory note,  it  is  no  legal  defence,  that  one  of  the  makers  signed  the 
note  as  a  surety,  and  that  the  other  maker  had  given  the  Plaintiff  a 
Bill  of  Sale  of  property  for  the  purpose  of  paying  the  note,  which  he 
had  appropriated  to  the  payment  of  another  debt. 

Ryan  vs.  Lockharty  et  al. — A  Company  incorporated  for  the  purpose 
of  supplying  St.  John  with  water,  were  authorized  by  statute  to  enter 
upon  and  take  lands,  and  to  erect  dams  and  reservoirs,  and  lay  down 
pipes,  on  making  compensation  to  the  owners  of  the  land.  Under 
this  authority  they  took  certain  lands  of  C.  and  executed  a  deed,  by 
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which  they  agreed  that  if  their  works  should  cause  the  overflowage  of 
any  more  of  C.'s  land,  they  would,  as  compensation  therefor,  erect  a 
bridge  across  the  overflowage  to  enable  him  to  get  from  one  part  of 
his  farm  to  the  other,  and  keep  the  bridge  in  repair  as  long  as  the 
overflowage  continued.  The  bridge  was  erected  and  kept  in  repair 
till  the  rights  and  property  of  the  Company  subject  to  all  their  lia- 
bilities, were  vested  in  the  Defendants  by  statute.  C.  afterwards  con- 
veyed the  land  to  the  Plaintiff.  The  Defendants  continued  the  over- 
flowage, but  allowed  the  bridge  to  get  out  of  repair.  Held  :  Ist. 
That  the  agreement  to  build  and  keep  the  bridge  in  repair  was  not 
ultra  virea.  2nd.  That  the  obligation  to  repair  was  an  equity  attach- 
ing to  the  land  in  the  hands  of  the  Company,  and  the  defendants 
claiming  under  the  Company,  and  taking  the  lands  subject  to  the  out- 
standing liabilities,  were  bound  by  the  equity.  3rd.  That  the  Plain- 
tiff was  entitled  to  an  injunction  to  restrain  the  defendants  from 
overflowing  the  land  until  the  bridge  was  repaired,  and  while  it  was 
out  of  repair. 

Trinity  Term,  1872. 

Doe  dem,  Johnston  v.  Jardine. — This  was  an  action  to  recover  dower, 
brought  under  the  Act  of  Assembly  21  Vic.  c.  25.  It  has  been  gene- 
rally supposed,  for  some  reason,  that  the  Act  was  inoperative,  and  no 
action  under  it  has  been  tried  until  this  case.  The  Court  decided 
that  there  was  no  insuperable  objection  in  carrying  out  the  Act,  and 
therefore  the  action  was  maintainable  ;  though  a  new  trial  was  grant- 
ed because  the  plaintiff  had  not  followed  the  directions  of  the  Act  in 
Assigning  the  dower. 

Alton  V.  Demill. — This  was  a  question  about  the  boundary  of  a 
crown  grant, — ^whether  the  lines  of  the  grant  could  be  extended  by 
reference  in  a  subsequent  grant.  The  Court  held  that  so  far  as  relat- 
ed to  third  parties  it  could  be  done,  and  they  would  have  no  right  to 
dispute  the  extension  of  the  lines  of  the  grant,  thought  the  Crown 
might  not  be  bound  by  it.    Judgment  for  plaintiff. 

Doran  v.  Willard. — This  was  action,  in  part,  to  recover  the  value  of 
an  unfinished  building  which  the  plaintiff  had  built  on  land  he  had 
agreed  to  purchase,  but  afterwards  abandoned.  The  defendant  after- 
wards purchased  the  land.  The  building  not  being  affixed  to  the  soil, 
but  resting  on  blocks,  the  Court  held  that  it  did  not  pass  to  the  de- 
fendant by  the  deed  of  the  land.  The  plaintiff  recovered  a  verdict  for 
some  other  property,  not  including  the  value  of  the  building,  and  he 
moved  for  a  new  trial,  which  the  Court  granted,  but  recommended  the 
plaintiff  to  abandon  his  claim  to  the  building,  which  was  of  small 
value. 

The  Queen  v.  Simmona. — ^This  was  a  conviction  by  the  defendant,  a 
Justice  of  the  Peace  for  Sunbury,  against  one  McGowan  for  selling 
liquor  without  license.  The  conviction  was  quashed  on  the  ground 
that  the  prosecution  was  carried  on  by  a  Division  of  the  Sons  of  Tern- 
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perance,  of  which  the  Justice  was  a  member,  and  he  was  therefore 
incompetent  to  try  the  cause.  There  were  three  convictions  set 
aside  on  this  ground. 

The  Queen  v,  Perkinê, — ^Application  to  set  aside  a  conviction  of  on» 
Birch  for  assault,  tried  before  the  Defendant,  a  Justice  of  the  Peace 
for  King's  County.  The  Court  held  that  the  warrant  under  which 
Birch  was  arrested  was  legal,  but  that  the  conviction  adjudging  him 
to  be  imprisoned  in  the  gaol  at  Kingston  was  bad— the  gaol  of  King's 
County  at  that  time  being  either  in  St.  John  or  Westmoreland,  at  the 
option  of  the  Sheriff,  by  Act  of  Assembly,  while  the  new  gaol  was 
building  at  Hampton. 

Z>oc,  dem.  Sullivan  ^  wife  v.  Curry. — The  lessors  of  the  Plaintiffs 
claimed  the  land  in  dispute,  under  the  will  of  one  H.  P.  ol  Gagetown 
in  Queen's  County.  The  Defendant  held  under  a  deed  from  H.  P.'s 
executor,  under  a  license  from  the  Probate  Court  of  Queen's  County. 
The  lessor  of  the  Plaintiffs  contended  that  the  license  was  void,  be- 
cause  H.  P.  had  left  sufficient  personal  property  to  pay  his  debts,  and 
that  the  executor  had  improperly  expended  large  sums  in  costs  in 
the  Probate  Court,  in  proceedings  which  he  had  no  right  to  take  ;  that 
he  had  acted  fraudulently  towards  the  estate,  and  that  the  Defendant 
who  had  been  his  attorney  in  the  proceedings  in  the  Probate  Court, 
had  no  right  to  purchase  from  the  executor.  There  was  a  verdict  for 
the  defendant  ;  and  the  Court  held  that  though  a  large  amount  of 
costs  appeared  to  have  been  unnecessarily  incurred  in  the  Probate 
Court,  and  the  proceedings  there  were  irregular,  it  did  not  avoid  the 
defendant's  deed  ;  that  the  parties  interested  under  the  will  should 
have  appealed  from  the  decree  of  the  Probate  Court,  and  could  not 
object  to  the  regularity  of  the  proceedings  in  this  action.  The  defen- 
dant's verdict  was  therefore  affirmed. 

Falconer  v.  Western  Ex,  Railway  Co, — This  was  an  action  for  killing 
two  cows  on  the  railway  track  between  McAdam  Junction  and  St. 
Croix.  The  plaintiff  endeavoured  to  make  out  that  the  Company 
were  bound  to  fence  the  road,  and  that  in  consequence  of  their  neglect 
the  cows  were  killed  j  but  the  jury  found  that  the  road  ran  through 
wilderness  land  at  the  place  where  the  accident  happened,  and  there- 
fore the  Company  was  not  bound  to  fence.  Another  alleged  ground 
of  negligence  was  that  the  train  was  being  run  with  the  engine  behind 
at  the  time,  and  that  this  was  an  unsafe  way  of  running.  The  defen- 
dants proved  that  they  had  a  mau  on  the  forward  car  to  look  out  for 
obstructions  on  the  road  and  to  give  the  alarm  ;  that  they  were  going 
round  a  curve  at  the  time,  and  running  very  slow  ;  that  they  used 
every  precaution  to  avoid  the  accident,  and  that  the  danger  was  in  no 
way  increased  by  the  manner  in  which  the  train  was  run.  Th>» 
Court  held  that  there  was  no  evidence  of  negligence,  and  judgment 
was  given  against  the  plaintiff. 

Oarrieon  v,  Harding, — Action  for  false  imprisonment.    The  defen- 
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dant  waa  a  Justice  of  the  peace  for  Carleton  County,  and  issued  a 
warrant  against  the  plaintiff  for  the  alleged  offence  of  firing  a  pistol 
on  the  highway.  The  plaintiff  was  driving  through  Jacksontown,  fol- 
lowed by  his  dog.  A  larger  dog  belonging  to  the  defendant  attacked 
the  plaintifi^s  dog,  and  threw  him  down  twice,  whereupon  the  plaintiff 
fired  a  pistol  at  the  defendant's  dog,  and  wounded  him.  Soon  after 
this,  some,  person  made  a  complaint  before  the  defendant  that  the 
defendant  that  the  plaintiff  had  fired  a  pistol  in  the  highway.  (This 
seems  to  be  contrary  to  a  law  of  the  Municipality.)  The  complaint 
was  made  under  oath,  but  the  plaintiff's  Christian  name  was  not 
stated.  The  defendant  afterwards  filled  in  the  Christian  name,  and 
issued  a  warrant  against  the  plaintiff,  on  which  he  was  arrested.  He 
offered  to  give  bail  for  his  appearance  to  answer  the  charge,  but 
objected  to  do  so  before  the  defendant,  asking  to  be  allowed  to  go 
before  another  Justice  for  that  purpose.  This,  the  plaintiff  swore,  the 
defendant  refused  to  allow,  and  ordered  the  constable  to  take  the 
plaintiff  to  gaol.  The  defendant  denied  this,  but  the  Jury  found  that 
he  did  refuse.  A  verdict  was  given  for  the  plaintiff,  and  the  Court 
refused  to  set  it  aside,  holding  that  the  warrant  was  illegal  for  want 
of  a  proper  information  ;  that  the  insertion  of  the  plaintiff's  Christian 
name  in  the  information,  after  it  was  sworn  to,  destroyed  it,  and  did 
not  authorize  the  warrant  which  was  issued. 

Harris  v.  Roulston. — An  indenture  which  does  not  contain  provisions 
to  teach  an  apprentice  to  read,  write,  and  cipher,  *c.,  as  directed  by 
the  Act  of  Assembly,  is  void  ;  and  the  apprentice  cannot  be  imprison, 
ed,  as  provided  by  1  Rev.  Statutes  347,  for  deserting  his  master's 
service. 

Exporte  Reynolds. — The  Insolvent  Act  of  1869,  of  Canada,  does  not 
repeal  the  Absconding  Debtor's  Act,  in  force  in  New  Brunswick  at 
the  time  of  the  Union  of  the  Provinces. 

Betts  V.  Venning. — During  the  argument  of  this  cause,  which  was  an 
action  against  the  Inspector  of  the  Fisheries,  for  cutting  down  a  mill 
dam  at  Shediac  to  make  a  fish  way,  one  of  the  objections  was  that 
the  Canadian  Fishery  Act  of  1868  was  unconstitutional.  The  Chief 
Justice  said  he  was  glad  the  question  had  been  raised  ;  that  he  doubt- 
ed the  right  of  the  Canadian  Parliament  to  pass  laws  and  make  regu- 
lations respecting  the  River  Fisheries  of  this  Province  ;  he  thought 
they  came  under  the  denomination  of  "  Property  and  Civil  Riyhti,'* 
which,  by  the  union  act,  belong  exclusively  to  the  Local  Legislature, 
and  that  the  Dominion  Government  had  no  right  to  grant  licenses  to 
fish  in  our  rivers,  and  to  prohibit  the  owner  of  land  fronting  on  a 
fresh  water  stream,  from  fishing  in  front  of  his  own  land. 

La   KÉDAOTION. 
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Act    of  B.  N.  A.,  365,  32.>— 1774,  27.— Elizabeth,  38.— Quebec,  30, 

114. — Quebec  Legislature,  41. 
AiiABAMA  Indxbsct  Glaimb,  185. — The  Treaty  of  Washington,  185. — 
The  Canadian  Claims,  ISS.-rThe  General  Tribunal,  186.— Re- 
marlLB  of  Grotius. — View  of  the  American  Commissioners,  188. 
—The  Claim  of  the  U.  8.,  188.— The  British  View  of  the  Matter, 
189. — Remarks  of  Sir  Roundell  Palmer,  190. — ^The  Factum  of 
Great  Britain,  190.— The  Preamble  of  the  Treaty,  191.— Remarks 
of  M.  Hughes,  192.— The  Extent  of  Responsibility,  193.— The 
Code  Napoleon,  194. — Remarks  of  TouUier,  195. — Remarks  of 
Larombiere,  195. — Remarks  of  Pothier,  196. — of  Lord  Bacon, 
Bedgwick  and  others,  197. — Remarks  of  Bynkershoeh,  198. — Of 
Grotius,  Puffendorff  à  al,  199.— The  Cases  of  Del  Col.  k  Arnold  ; 
of  the  Amiable  Nancy,  Anna  Maria,  &c.,  201. — Remarks  of 
Blumtschli,  292. — Reasons  why  the  Claims  should  be  withdrawn, 
202. — Remarks  of  Lord  Derby,  204. — The  Ghent,  the  Ashburton 
and  Oregon  Treaties,  204. — The  Navigation  of  the  River  St.  Law- 
rence, 204. 

American  Commissxonbrb,  188. 

Anglican  Church  in  Canada,  131. 

Appeal  Court.    Vide  Bench  and  Bar.    Decisions  in,  106,  230,  238,  470. 

Appeal  for  Usurpation,  &c.,  in  England,  11. — ^None  allowed  to  dissent- 
ing and  R.C.  Churches,  11. — Right  of  Order  passed  to  Civil  Courts 
in  the  Colony,  12. — to  Rome,  443. 

Appel  Comme  d'Abus^  124,  37. 

Arret  of  the  10th  September,  1741. 

Articles  of  Capitulation,  19. 

AsBiONMENT  without  Assets,  63. 

Barnard  E.    The  Fraser  Institute  Case,  249. 

Bench  and  Bar  of  Quebec.  The  position  as  compared  with  fifty 
years  ago,  421. — ^The  Act  of  1849,  422.  The  Election  of  Bâton- 
nier, 423. — The  Constitution  of  the  Bench,  424. — The  state  of 
the  Appeal  Court,  425. — The  Judges  of  the  Superior  Court, 
425.— The  influence  of  Politics,  426.— The  duty  of  the  Minister 
of  Justice.  426. 

Benefices  how  granted  in  France,  7. 

Bibliography,  246. 

Bref  de  Prerogative,  226. 

British  North  America  Act.  Vide  Contempts,  &c.  Power  Conferred 
by,  355. 
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BusKi  Edmuwd,  on  the  Treaty  of  Paris,  25. 

Cbsbiow  of  Canada,  10. 

Chubch  and  ttTATi.  Vida  Ecclesiastical  law.  Ecclesiastical  law  under 
the  French  Crown.  1.— -Ecclesiastical  law  under  the  British  Crown, 
10. — In  temporal  and  mixed  matters,  131. — Union  between,  138. 

Church  Timporalxtiib,  4. 

ClYIL   RlGHTl,   116. 

Clarki,  S.  B.  Contempts  and  the  preservation  of  Order  in  Colonisl 
Parliaments,  354. 

CONTIMPTB    AND    TEE  PrIBIRVATION    OF    OrDER     IN    COLONIAL    PaILU- 

MINTS.  The  Powers  of  Colonial  Parliaments  to  imprison  for  Con- 
tempt, 354. — The  constitution  of  the  Tarions  Parliamentary  bodies 
in  the  Dominion,  354. — Cases  cited,  354. — Decision  prior  to  Con- 
federation, 355. — Power  conferred  by  the  B.  N.  A.  Act,  165.— 
Statute  31st  Vic.  C.  28,  355.— Case  of  Victoria  v.  Glass,  356.- 
Case  of  Doyle  v.  Falconer,  357. — Local  Legislatures  can  only 
obtain  their  privileges  through  the  intervention  of  the  Imperial 
Parliament,  358. 

CONVINTIONAL   HtPOTHIO,  429. 

CoRPORATioNB.    Powcr  of  Creating,  349. 

CoRRBSPONDRMOR.     WiUs  and  Intestacy,  463. — Le  Conseil  Privé,  465. 

Cross,  A.,  Q.C.     The  Frazer  Institute  Case,  249. 

Droisions  in  the  Court  of  Appeal,  106. — In  the  Court  of  Review,  Mon- 
treal, 106.— In  the  Superior  Court,  Montreal,  107.— In  the  Court 
of  Review,  Quebec,  110. — In  the  Superior  Court,  Quebec,  HO.— 
In  the  Circuit  Court,  Quebec,  112.— In  the  Privy  Council, 
229.— In  the  Court  of  Appeal,  Montreal,  230. — In  the  Court  of 
Review,  Montreal,  232. — In  the  Superior  Court,  Montreal,  233.— 
In  the  Circuit  Court,  Montreal,  234.— In  the  Vice-Admiraltj 
Court,  Quebec,  237.— In  the  Court  of  Review,  Quebec,  237.— In 
the  Superior  Court,  Quebec,  237.— In  the  Court  of  Queen's  Bench, 
Quebec,  238.— In  the  Province  of  Ontario,  238.— In  the  Supreme 
Court  of  N.B.,  242. — Review  from  Magistrates  Court,  N.B.,  245.— 
From  Queen's  Bench,  Montreal,  470.— From  Court  of  Beview^ 
Montreal,  475.— From  Superior  Court,  Montreal,  477.— Decisions 
in  Ontario,  485. — In  Superior  Court,  N.B.,  487. 

Definition  of  International  law,  383. — "  Due  diligence,"  389. 

DouTRB  GoNZALVB.    L'Eglisc  à  L'Etat,  33. 

EocLKSiASTiCAL  Law  Under  THE  Frbnch  Crown.  RevocatioQ  of  In- 
tendant Dupuy's  Order  of  1728,  1.— Intendant  no  jurisdiction  in 
Ecclesiastical  matters,  1. — Judge  in  matters  Civil  and  CriminAl^ 
1.— Edict  of  Installation  of  Mgr.  de  Pontbriand,  1.— King  con- 
firms the  Bulls  granted  to  that  Bishop,  2.— Edict  does  not  say 
that  the  liberties  of  the  Gallican  Church  ever  did  exist  in  Canada, 
2.— The  name  "  Catholic,  Apostolic  and  Roman,"  2.— The  Court 
of  the  Officiality,  2.— The  Superior  Council  of  Quebec,  3.— Case  of 
the  Grand  Chantre  de  Merlac,  I.— Case  of  St.  Fort,  3.— Arret  of  the 
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lOth  Sept.  1714,  3. — Case  of  the  Widow  Peuvret,  3.— Judgment 
ot  12th  June,  1741,  3. — Affair  of  the  Canon  Tonnancourt  and  the 
Cure  Recher,  4. — Temporalities  of  the  Church,  4. — Judgment  in 
cases  cited  not  final,  4. — No  lawyers  in  the  Colony,  6. — Decision 
of  1714,  6. — Instructions  given  by  the  King  to  de  Tracy,  6. — In- 
structions to  M.  Falon,  5. — Instructions  to  M.  Frontenac,  6. — Be- 
nefices how  granted  in  France,  7. — Ecclesiastical  law  of  France 
did  not  pass  into  the  Colony,  8. — ^The  jurisdiction  of  the  Superior 
Council,  8. — Letter  of  Governor  de  Beauharnois  to  the  French 
Court,  9.— Edict  of  1696, 9.— Officiality  of  the  Bishop  of  Quebec,  10. 

EccLisiASTiOAL  Law  Under  THE  BRITISH  Crown.    The  cession  of  La 
Nouvelle  France,  10. — ^Appeal  for  usurpation  and  abuse  in  Eng- 
land, 11. — No  appeal  allowed  to  dissenting  and  R.  C.  Churches, 
1 1 . — The  right  of  appeal  never  passed  to  the  Civil  t^ourts  of  the 
Colony,  12. — Case  of  Rev.  W.  Lang,  13. — Case  of  Dr.  Colenso,  13. 
— Case  of  Lord  Bishop  of  Capetown,  14. — Supremacy  of  the  Crown, 
14. — Submission  of  the  Clergy  Act,  14. — The  law  in  the  United 
States,  15. — Decisions  of  Mr.  Justice  Nicholls  in  Louisiana,  15.— 
Statute  of  14  Henry  VIII.  16.— Stotute  of  25  Henry  VIII.  17.— 
Statute  28  Henry  VIII.  17.— Evidence  of  Right  Hon.  D.  McNeil, 
18. — Remarks  of  Xord  Mansfield,  18. — Articles  of  Capitulation — 
Dicta  thereon,  19. — The  Treaty  of  Peace,  20. — Remarks  of  M. 
Jette,  20. — Remarks  of  M.  Laflamme,  21. — Opinion  given  to  the 
English  Government  on  the  3rd  July,  22. — Opinion  of  Attorney 
Genei-al  Sewell,  22. — Conversation  between  Bishop  Plesses  and 
the  Attorney  General,  23. — Opinions  of  English  Crown  lawyers, 
24. — Query  of  the  Lords  of  Trade,  25. — Remarks  of  Lords  North 
and  Thurlow,  and  Edmund  Burke   on  the  Treaty  of  Paris,  25. — 
Remarks  of  Stokes,  Chief  Justice  of  Georgia,  26. — Imperial  Act  of 
1774,  27.— Statute  of  Elizabeth,  28. — Opinion  of  Lord  Castlereagh, 
28. — Debate  on  the  Quebec  Act,  30. — British  North  America  Act, 
32. — The   spiritual  authority  of  the    Sovereign   over  Colonial 
Churches,  113 — The  Provisional  Government  created  in   1763, 
113. — The  Quebec  Act,  114. — Remarks  of  Mr.  Justice  Badgley 
thereon,  114. — Remarks  of  C.J.  Draper,  115. — What  the  expression 
Civil  Rights  comprises,  116. — The  case  of  Ferland  and  Déguise, 
116. — Superior  Court  constituted  in    1849,  117. — Judgment  in 
Ferland  and  Déguise,  118. — Case  of  Champlain  and  Vezina,  120. 
— Case  of  Naud  and  Lord  Bishop  of  Montreal,  121. — Case  of  Har- 
nois  and  Messire   Rouisse,  121. —  Burial  case  reported    by  Mr. 
Justice  Berthelot,  122. — Remarks  of  Judge  Morin,  123. — ^Case  of 
Wurtele  and  Lord  Bishop  of  Quebec,  123. — Decision  of  Mr.  Jus- 
tice Mondelet,  that  the  Appel  Comme  d'Abus  exists  in  Canada, 
124. — Decision  of  Mr.  Justice  MacKay,  125 — Remarks  of  Mr. 
Justice  Berthelot,  126. — Remarks  of  Messrs.  Badgley  and  Monk, 
J.  J,  in  Court  of  Appeal,  128 — Remarks  of  Judges  Drum  mond 
andCaron,  129. — Remarks  of  Chief  Justice  Duval,  130. — Temporal 
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and  mixed  matters,  131.— Anglican  Church  in  Canada,  131.— Pri- 
vileges of  General  Assembly,  132. — Ecclesiastical  Institutions  of 
Nova  Scotia,  132.— Of  Quebec,  133.— Rights  of  Ecclesiastical  Cor- 
porations of  Quebec,  134. — Ecclesiastical  law  applicable  to  Pro- 
testant Churches  of  Canada,  135. — The  law  in  secular  matters, 
135.— Cases  cited,  136.— Opinion  of  Doucet,  138.— Union  between 
Church  and  State  in  Canada,  138.— Cases  cited,  140.— Decisions 
in  the  Guibord  case,  141. — Marriage  of  a  deceased  wife's  sister, 
145. — Necessity  of  harmony  between  Church  and  State,  146. 
Edict  of  1695,  9.— Of  1743,  259,  281,  296. 

Expropriation.     Very  little   established  jurisprudence  in  this  Pro- 
vince on  the  subject,  70.     The  state  of  the  law  ot  expropriation  in 
ancient  Rome,  France  and  England,  70, — What  indemnity  should 
be  allowed,  71. — The  relations  between  individuals  and  the  State, 
71.— The  Powers  and  Supremacy  of  the  State,  71.— The  old  French 
law,  71. — The   Royal  authority,  72.— The  law  under  Louis  XIV. 
73.— The  Code  Napoleon,  73. — No  fixed  jurisprudence  on  Expro- 
priation under  the  old  regime^  73. — The  opinion  of  Del-Marmol, 
74.— The  opinion  of  Debray,  74.— The  opinion  of  De  Lalleau,  74. 
—The  opinion   of  Herson,  74.— The  Constitution  of  1791,75.— 
The  opinion  of  Proudham,  75. — ^The  law  of  England  prior  to  the 
Revolution  of  1688.     The  opinion  of  Blackstone,  76.— The  case  of 
the  Cast  Plate   Manufacturers  v,  Meredith,  77.— The  decision  of 
BuUer,  J.,  77.-— Expropriation  for  Cemeteries,  79. — The  Arret  of 
January   1633,  79. — The   Church  a  right  to  Expropriation  next 
after  the  King,  80.— Theord.  of  Philip  Le-Bel,  81.— The  Cemetery 
as  compared  with  the  Hospital,  82. — Ordinance  of  1306, 82. — Opin- 
•    ion  of  Merlin,  83. — Authorities  cited,  85 — The  case  of  the  Mount 
Royal  Cemetery,  86. — Question  as  to  the  powers  oi  the  Local  Legis- 
lature, 87. — Case  of  Municipal  Cemeteries,  87. — The  Act  of  the 
Imperial  Parliament  relative  to  Cemeteries,  88. — The  Burial  Acts, 
88.— State  of  the  law  at  Rome,  206.— Opinion  of  Proudhon,  207.— 
The  law  in  Italy,  210.— The  law  of  the  Code,  212.— The  Justinian 
Code,  213.— Opinion  of  De  Fresquet,  214.— Views  of  Serringy  and 
Bathie,  215. — Modern  law  of  France,  216. — The  English  law,  217. 
—The  law  of  1810  defective,  219,  and  also  the  law  of  1833,  which 
gave  rise  to  the  law  of  1841,  220. 
Factum  of  Great  Britain  in  r*  Alabama  Claims,  190. 
Fraber  Institute  Case.      The  declaration,   249. — Defendants  Plea, 
252.— The  Will,  253 — The  Codicil,  257.— Argument  of  Mr.  La- 
flamme,  Q.C.,  258.— Edict  of  1743,  259.— The  case  of  Desrivieres 
and  Richardson,   266.— The  Will  of  James  McGill,  266.— Action 
arising  out  of  it,  266. — Decision  of  Court  of  Appeal  thereon,  268- 
Opinion  of  Judge  Ay  1  win,  269. — The  case  of  the  Boston  Mining 
Company  and   Desbarats,  270. — The  law  of  the  Code,  272.— Ap- 
pellants  second  point,  274. — Remarks  of  Troplong,  276;  of  ?<>• 
thier,  276  ;  of  Demolombe,  277.— Appellants'  third  point,  280.— 
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Edict  of  1743  cited,  281.— Appellants'  fourth  point,  282.— The 
English  law  of  Mortmain,  282. — Jarman  on  Wills  cited,  283. — ^Ap- 
pellants' fifth  point,  285.— Statutes  of  1801,  285.— Guyot  cited,  260. 
— Judge  Beaudry's  decision,  287.— Argument  of  Mr.  Barnard  for 
Bespondent,  294. — Ordinanee  of  1743  cited,  296. — ^Remarks  of  Le- 
febre,  299. — The  old  French  law,  302. — Troplong  cited,  303. — 
English  law,  304. — Law  in  the  U.  8.,  305. — ^Authorities  cited 
310,— Our  law  different  from  that  of  1743,  313.— Validity  of  thei 
Will  under  Article  869  of  the  Code,  319. — Remarks  of  Judge  Kerr, 
327. — Remarks  of  Judge  Pyke,  328. — CaseofFrelighand  Seymour, 
330. — Conclusion,  332. — Remark  of  Lord  Coke,  335. — Jarman  on 
Mortmain,  336. — Statute  of  Mortmain,  337. — Argument  of  Mr. 
Cross,  Q.C.,  338. — Restriction  as  to  Corporation,  340. — Queen's 
prerogative  to  create  Corporations,  342. — Authorities  cited,  342. — 
Argument  of  Mr.  Lafiamme,  Q.C.,  346. — ^Authorities  cited  by  him, 
347. — ^The  power  of  creating  Corporations,  349. — Case  of  Hawkins 
and  Allen,  353. 

Oallicjln  Chdroh  in  Canada.    Vide  Ecclesiastical  law. 

OiHKTA  Award.  The  manner  in  which  it  has  been  received  by  the 
press  of  England,  381, — The  decision  a  triumph  for  the  Ameri- 
cans, 381. — ^Remarks  of  Sir  A.  Cockburn,  382. — His  definition  of 
Internationa]  law,  383. — Due  diligence,  384.  Authorities  cited 
385. — Arguments  of  Mr.  Adams,  389. — Argument  of  Vicompte  d'- 
Itajuba,  392. — Argument  of  M.  Starmpfii,  394. — Argument  of 
Comte  Sclopis,  395. — Text  of  the  decision,  401. 

OimouARD,  D.  Church  and  State  1,  113. — Railway  Grants,  44. — In- 
solvency questions,  63. — The  Alabama  Indirect  Claims,  185. — 
La  Legislation  Provinciale  de  1871,  221. — Les  Promesses  de 
Mariages  sont  elles  valides  en  droit,  358. — The  Geneva  Award, 
381. — The  Treaty  of  Washington  before  the  Parliament  of 
Canada,  409. — Of  mortgages  passed  out  of  the  presence  of  the 
Creditor,  427. 

Gray,  Hon.  J.H.    Wills  and  intestacy,  147. 

Indimnxtt  in  Expropriation,  71. 

Imsolvimgt.  Assigning  without  assets,  63. — Decision  of  Sutherland, 
J.,  63. — Decision  of  Jones,  J.,  63. — Not  obligatory  on  Insolvent  to 
produce  any  assets,  64. — Discharge  granted  by  the  Court,  65. — 
Person  ceasing  to  be  a  trader  taking  benefit  of  Act,  65. — The  case 
of  J.  E.  Villeneuve,  65. — The  case  of  Archibald  and  al.  of  Nova 
Scotia,  66. — Judgment  of  Young,  C.  J.,  66. — The  case  of  Surtees 
aud  Ellison,  66. — The  policy  of  the  Imperial  and  Colonial  Legis- 
latures from  time  to  time,  67. — Traders  and  non-traders.  67. — The 
Act  of '69,  67. — Lord  Tenterden's  opinion,  67. — The  opinion  of  the 
Dominion  Parliament,  68. — The  case  of  Simpson's  Estate,  68. — 
The  law  in  the  United  States,  68. — The  Statute  of  Limitations, 
69. — The  case  of  Wright  and  Hall,  69. — The  case  of  Freeman  and 
Moyes,  69. — The  case  of  "  The  Ironsides,"  69. — The  case  of  Cornill 
and  Huddon,  69. — the  case  of  Coulson  and  Sangster,  69. 
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IwiTRuoTioNB  by  King  of  France  to  Governors  of  Canada,  56. 

Judicial  Appointments.  Letter  of  Chief  Justice  Cockbum  to  Mr. 
Gladstone,  90. — Letter  of  Mr.  Gladstone  to  C.  J.  Cockbum,  93. — 
Letter  of  C.  J.  Cockbum  to  Mr.  Gladstone,  94. — ^Letter  of  the  Lord 
Chief  Justice  to  Lord  Chancellor,  95. — Remarks  of  the  Law  Jour- 
nal, 96. — The  system  in  Quebec,  98. — Complaints  against  the 
judges  in  this  Province,  98. — The  salaries  of  Judges,  99. — The 
right  of  appointment,  99. — ^The  system  which  should  be  followed, 
100. 

Jurisdiction  in  Ecclesiastical  matters.  Vide  Ecclesiastical  law.  kc— 
In  Criminal  matters,  53. 

KiBB,  W.  H.  Powers  of  Provincial  Legislature,  49. — Judicial  appoint- 
ments, 90. — Powers  of  Courts  to  pronounce  upon  the  Constitution- 
ality of  Federal  and  Provincial  Statutes,  170.  The  Bench  and 
Bar  of  Quebec,  421. 

Laflammi,  R.,  Q.  C.    The  Fraser  Institute  Case,  249. 
Langilub,  F.    Du  timbre  des  effets  de  Commerce,  153. 
Lamb,  W.B.    Marriage  Licenses,  38. 

liBOiBLATioN  Provinoialb  de  1871.  Licences  de  mariage,  221.* 
Promulgation  des  lois,  222. — Bureau  de  Consignations,  222.— 
Signification  de  transports,  223. — Cautionnement  pour  les  frais, 
224. — ^Enquêtes,  224. — Sténographe,  225. — Témoignage  du  mari 
séparé  de  biens,  225. — Procès  par  juré,  225. — Tierce-opposition, 
225. — ^Procès  verbal  de  saisie,  225. — Saisie  arret,  225. — Ratifica- 
tion de  titre,  226. — Brefs  de  prerogative,  226. — Cour  de  Circuit, 
226. — Licitation,  226. — Code  Municipal,  227. — Renouvellement 
des  hypothèques,  228. 

L'Eglise  et  L'Etat,  33. — Libertés  Gallicanes,  34. — Le  Concordat  de 
1515,  35. — OfiScialité,  36. — ^Appel  comme  d'abus,  37. 

Letter  of  Beauhamois  to  the  French  Court,  9. 

Licenses  de  mariage,  221. 

Licitation,  226. 

Local  Lboiblaturbs.     Vide  Contempts,  àc.    Powers  of,  &c.,  49. 

(Marriage  of  a  deceased  wife's  sister,  145. — Licenses,  221,  39. — ^And 
divorce  under  the  B.  N.  A.  Act,  38. 

Marriage  Licenses.  Marriage  and  Divorce  under  the  British  North 
America  Act,  38. — Under  the  Civil  Code  of  L.  C,  38. — Marriage 
licenses  in  England,  39. — In  Quebec,  39.  Act  of  the  Quebec 
Legislature,  41. 

Mortgages  passed  out  of  the  presence  of  the  Creditoj.  Their  vali- 
dity, 427.— The  law  of  the  Code,  427.— The  case  of  Ryan  and 
Halpin,  427. — The  decision  of  the  Court  of  Appeals  therein,  428. 
— Authorities  cited,  428. — The  necessity  of  acceptance,  428.-» 
Conventional  hypothec,  429. — Consent  of  the  Creditor,  429. — ^Au- 
thorities cited,  429. 

Mortmain,  337,  338. 


INDEX.  49^ 

Mdnioipal  Cemeteries,  87. 

Navigation  of  the  River  St.  Lawrence,  204. 

Officiality  of  the  Bishops  of  Quebec,  10. 

PowiBS  of  Courts  to  pronounce  upon  the  Constitutionality  of  Federal 
and  Provincial  Statutes.  Case  of  Robert  Dickson,  170. — Opinion 
of  Judge  Monk,  171. — Opinion  of  Judge  Badgley,  171. — B.N.  A, 
Act  of  1867,  172.— The  case  of  R.  v.  Rose,  174.— The  law  in  Great 
Britain,  174. — The  law  in  the  U.  S.,  174. — Remarks  of  Alexander 
Hamilton,  175. — Case  of  Marbury  and  Madison,  175. — Remarks 
of  Dr.  Yon  Holzendorfif,  178. — Case  of  the  Queen  and  Chandler^ 
180. — Case  of  Ezparte  Pepin,  182. — Case  of  Delisle  v.  L'Union 
St.  Jacques  de  Montreal,  182. — Remarks  of  Mr.  Justice  Ramsay, 
in  Pope  aùd.Griffîth,  183.— The  duty  of  the  Courts,  184. 

Powiaa  of  Provincial  Legislatures  under  the  British  Act,  49. — Powers 
granted  to  Federal  Parliament,  50. — Constitutional  question  with 
regard  to  Municipalities,  5^. — Criminal  law  and  Procedure  under 
the  jurisdiction  of  the  Dominion  Parliament,  53.-7Definition  of 
Crime,  54. — Case  of  Hearne  and  Qarton,  54. — Case  of  Attorney 
General  and  Radloff,  55. — Case  of  Bancroft  and  Mitchell,  56.— 
Case  of  Graves  in  re  Prince,  57. — Remarks  of  T.  A  Saunders,  58, 
—Remarks  of  J.  F.  Stephen,  58. — Remarks  of  Le  Sellyers,  59.— 
Provincial  Legislature  can  only  punish  by  fine,  61. — Provincial 
Act  34  Vic.  so  for  as  regards  procedure  in  Criminal  matters  null 
and  void,  63. — Powers  of  Colonial  Parliaments,  334. 

ParviLEOiB  of  General  Assembly,  132. 

Pbivt  Council.  Article  of  the  London  Times,  465. — Constitution  and 
practice,  465. — Letter  from  London,  467. — ^The  simplicity  of  the 
Court,  468. 

Promisses  de  Mariaoi.  The  jurisprudence  of  England  and  America,. 
358,  and  also  of  Lower  Canada,  358. — The  law  of  the  Code,  359, 
The  old  law  of  France,  359. — The  Roman  jurisprudence,  360.-* 
Remarks  of  Judge  Slidell,  360.— The  Prussian  Code,  361.— The 
Swiss  Code,  361. — The  Code  Napoleon,  362. — Remarks  of  Pezzani, 
363. — Remarks  of  Toullier,  384. — Authorities  cited,  365. — Re- 
marks of  Parsons,  366. — Judge  Mondelet's  decision,  372. — Deci- 
sion of  Judge  Badgely,  377. — Case  of  Mathieu  v.  Laflamme,  379  — 
The  law  as  regards  seduction,  380. 

Public  lands,  44,  45,  46. 

Quun'b  prerogative  as  to  Corporations,  342. 

Question  des  Reoistrbs.  Contestations  both  civil  and  religious,  430, 
— The  right  of  erecting  parishes,  430.— Authentication  of  the  re* 
gisters,  430. — Questions  of  M.  Trudel  to  the  Provincial  Legisla- 
lature,  430. — Decision  of  Judge  Mackay,  431. — What  is  a  Roman 
Catholic  parish,  432 — ^Action  of  the  Bishop,  433.  Authorities 
cited,  434. — Municipal  parishes,  439. — Objections,  441. — The  ap- 
peal to  Rome,  443. — ^Petition  of  Rev.  A.  Mercier,  and  decision  of 
Judge  Mackay,  444. — What  is  a  succursale  Church,  446. 
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Bail  WAT  Gramtb.  Construction  of  railways  as  aids  to  settlement,  44. 
Public  lands  under  the  Common  law,  44. — ^In  Canada  previous  to 
»67,  44  —Under  the  B.  N.  A.  Act,  45.— Public  lands  the  property  of 
the  Provinces, —  46.  Intention  uf  the  Imperial  Parliament,  46. — 
story's  rule  of  interpretation,  47. — Case  of  Coleridge  in  re  the 
Queen  v.  Ellis,  48. — Dominion  Parliament  no  control  over  Pro* 
vincial  lands,  48. 

BATiriOATioir  de  titre,  226. 

BiDAOTXoir.  Wills  and  Intestacy,  101. — Sommaire  des  decisions 
récentes,  106,  229,  470. — Bibliographic-American  Trade  Mark 
cases,  246.— La  question  de  registres,  430. — The  Union  St. 
Jacques  Case,  449. 

BiNODViLLiXBNT  des  hypothèques,  228. 

Bights  of  Ecclesiastical  Corporations  in  Quebec,  134.— Right  of  erect- 
ing parishes,  430. 

Saisie  Arret,  226. 

Salariib  of  Judges,  99. 

SiDUCTioir,  380. 

Stamps  on  negotiable  instruments.    Vide  Timbres,  &c.,  153. 

SucouRSALi  Church — what  is,  446. 

SupiRioR  Council  of  Quebec,  S.^Jurisdiction  of,  8. 
SupRiMAOT  of  the  Crown,  14. 

TiMoiGNAOi  du  mari  séparé  de  biens,  225. 

TiMPORAL  and  mixed  matters,  131. 

Timbres  dis  ëffits  di  Commerce.  Quels  effets  de  Commerce  ont 
besoin  de  timbres,  154. — Quels  effets  n'ont  pas  besoin  de  timbres, 
165. — Quand  le  timbre  doit-il  être  apposé?  156.— Quels  sont  les 
timbres  qu'il  faut  apposer  ?  159. — Comment  doivent  être  mis  les 
timbres  ?  161. — Qui  peut  remédier  un  des  timbres,  àc^  168. — Quand 
peut-on  remédier  au  défaut  des  timbres,  166. — Quelles  sont  les 
consequences  au  défaut  des  timbres,  &c.,  167. 

Treaty  of  Peace,  20.    Of  Paris,  25. 

Treaty  of  Washington.  Vide  Alabama  Claims.  Its  success,  409. — The 
debate  on  its  ratification,  409. — Reply  of  the  Colonial  Secretary 
to  the  Canadian  Government,  410. — Despatch  from  the  Colonial 
Office,  411.— Protect  of  the  Privy  Council,  411.— Reply  to  the 
Colonial  Office,  418 The  Treaty  accepted,  420. 

Trinholme,  N.  W.    Expropriation  70,  206. 

«^Union  St.  Jacques  "  Case.  Opinion  of  Caron,  J.,  449.— Opinion  of 
Badgley,  J.,  451.— The  case  of  the  widow  Delisle,  452.— The  right 
of  the  Provincial  Legislature,  452. — The  Dominion  Act,  454. 
Opinion  of  Dwarris,  457. — Lord  Campbell's  opinion,  458. — Opin- 
ion of  Chancellor  Kent,  459.— Opinion  of  Chancellor  EUesmere^ 

459 Opinion  of  Duval,  C.  J.,  460.— Opinion  of  Drummond,  J., 

461 Opinion  of  Monk,  J.,  462. 
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Wills  am»  Intmtaot.  The  article  of  Hon.  J.  H.  Gray,  101. — The 
criticisms  thereoD,  101. — The  law  in  New  Brunswick  and  Nova 
Scotia,  101.— The  law  in  Ontario,  101.— The  devise  of  contingent 
and  executory  interests,  102. — The  witnesses  required,  103. — 
Cases  cited,  104. — Letter  from  Fredericton,  104. — Letter  of  J.  H. 
Gray,  147. — Answer  to  Criticisms  in  Canada  Law  Journal,  147. — 
The  law  in  1846,  151.— The  law  in  1857,  152.— Answer  of  Corres- 
pondent ait  St.  John  to  Mr.  Gray's  article,  463.— The  words  *<  heir 
at  law,"  464.— The  words^  «next  of  kindred,"  464.— The  case  of 
Doe  V,  Crane,  464. 
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Campbell  v.  Barrie 241 

Garden  v,  Lemien 232 

Cartier  v.  Burland 475 

Cassavant  V.  Patenaude lii 

Chaffey  in  re 241 

Cbauveau  et  al  v.  The  School  Commissioners  of  St.  Francois  de 

Salles 230 

City  Bank  v,  Montreal  Bank 237 
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